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rpHE  object  of  this  book  is  to  exhibit  the 
influence  which  equitable  principles  have 
had  upon  the  different  branches  of  English 
law;  it  does  not  purport  to  deal  with  any 
branch  of  law  except  so  far  as  that  branch 
is  governed  by  equitable  principles.  Some 
branches  of  law,  e.g.^  trusts,  are  governed 
exclusively  by  equitable  principles,  and  are 
therefore  treated  as  exhaustively  as  the 
limited  space  will  allow.  In  others,  again, 
e.g.y  married  women's  property,  waste,  adminis- 
tration of  assets  on  death,  equity  has 
worked  on  a  common  law  foundation,  but 
equitable  doctrines  have  modified  the  common 
law  so  profoundly  that  it  is  impossible  in 
any  exposition  to  separate  the  two  sides  of 
the  subject.  In  other  cases,  again,  equity 
has  simply  assisted  by  its  superior  remedies 
in  the  enforcement  of  common  law  rights. 
The  law  of  nuisance,   ancient  lights,   riparian 
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rights  has  heen  to  a  great  extent  settled  in 
the  Chancery  Division  on  applications  for 
injunctions ;  but  it  has  been  determined 
solely  by  reference  to  common  law  rules,  and 
is  therefore  not  dealt  with  in  this  treatise. 

•It  would  appear  at  first  sight  that  no 
question  as  to  the  construction  of  instruments, 
whether  statutes,  deeds,  or  wills,  could  properly 
find  place  in  a  work  on  the  principles  of 
equity.  The  same  words,  it  may  be  said, 
must  receive  and  have  always  received  the 
same  construction  in  every  Court.  While  it 
is  true  that  technical  terms  were  interpreted 
in  the  same  way  by  the  judges  of  common 
law  and  the  judges  of  equity,  Courts  of 
Equity  unfortunately  felt  that  they  could 
infer  in  many  cases  what  the  wishes  of  a 
testator,  or  settlor,  or  legislative  body  in  the 
abstract  must  be ;  and  they  appUed  these 
inferences,  e.g.^  the  presumption  against  double 
portions,  wherever  the  language  of  the  instru- 
ment which  they  had  to  construe  was  not 
strong  enough  to  exclude  them.  It  is  there- 
fore necessary  in  such  cases  to  deal  with 
questions  of  interpretation. 


Preface.  ix 

An  attempt  is  made  to  state  the  doctrines 
of  equity  as  they  are  applied  at  the  present 
moment;  but  it  is  often  impossible  to  make 
them  intelligible  without  touching,  to  some 
extent,  upon  their  origin  and  development. 
Moreover,  the  existence  in  English  law  of 
two  bodies  of  rules  which  are  often  contra- 
dictory requires  an  explanation,  and  that 
explanation  can  only  be  historical.  These 
remarks  will,  it  is  hoped,  excuse  the  intro- 
duction of  some  matter  which  might  at  first 
sight  appear  of  purely  antiquarian  interest. 

This  book  has  been  written  primarily  for 
beginners.  It  may,  however,  be  found  useful 
by  practising  lawyers.  The  simpler  a  legal 
proposition  is,  the  harder,  as  a  rule,  it  is  to 
find  a  precise  authority  upon  it ;  and  in 
this  volume  a  great  number  of  the  elemen- 
tary rules  of  equity  are  stated  and  supported 
by  references. 

W.  A. 
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CHAPTER  I. 

NATUBE  AND  DIVISIONS  OF  THE  EQUITABLE 

JUBISDIOTION. 

Bqdity  is  a  word  which  has  been  borrowed  by  law  from  Meanings  of 
morality  (a),  and  which  has  acquired  in  law  a  strictly  » ®^||,y » 
technical  meaning.  Before  the  Judicature  Act  a  person 
was  said  to  have  an  equity  if  he  had  a  claim  to  the  inter- 
position of  the  Court  of  Chancery  or  of  some  other  court 
exercising  a  similar  jurisdiction ;  he  had  no  equity  if  he  had 
no  claim  to  the  interposition  of  any  such  court.  An  equity 
was  not  necessarily  identical  with  a  cause  of  action ;  where 
a  plaintiff  sued  in  the  Court  of  Chancery  upon  a  legal  title 
his  equity  was  the  ingredient  in  his  cause  of  action  which 
transferred  the  jurisdiction  from  the  court  of  common  law. 
The  whole  mass  of  equities  and  of  equitable  defences  con- 
stituted equity,  as  opposed  to  common  law ;  and  a  court  of 
equity  was  a  court  which  in  exercising  its  jurisdiction  gave 
effect  to  equitable  claims  and  admitted  equitable  defences. 

The  equitable  jurisdiction  which  was  exercised  in  con- 
tentious matters  by  the  Court  of  Chancery  at  the  end  of  the 

(a)  Text  writers  and  judges  in  the  time  of  Elizabeth,  when  they  are 
dealing  with  the  jarisdiction  of  the  Court  of  Chancery,  often  define  equity 
in  teniis  translated  from  Aristotle  (1  Spence,  p.  412  n.  (f)  ;  Plowden,  375  ; 
2  West's  Symboleog,  174  b). 

p.s.  B 
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Na.tur'B'And  Divisions  of  Equitable  Jurisdiotion, 


•  •, 


TV.-;' 

^  concvrrent 
'^nnifidiction 
..  m' the  stariot 
'.'sense. 


eighibeelitfL  and  beginning  of  the  nineteenth   century  fell 
under  three  main  heads  {b). 

The  exclusive  ;*-.J.y  In  many  cases  the  claim  of  the  plaintiff  was  one  which 

junsc  10  ion.  ..j^^'£^^  the  Judicature  Act  would  have  given  him  no  right 

*'>^hatever  against  the  defendant  in  any  court  but  the  Court 

'*.   of  Chancery,  and  the  Court  of  Chancery  in  granting  relief 

was  said  to  exercise  its  exclusive  jurisdiction. 

2.  In  certain  cases  a  person  became  entitled  by  virtue  of 
the  same  facts  to  sue  at  his  option  either  in  a  court  of  law 
or  the  ecclesiastical  court  or  in  a  court  of  equity.  In  some 
of  these  cases  the  court  of  equity  gave  the  claimant  sub- 
stantially the  same  relief  as  he  would  have  obtained  before 
the  other  tribunal,  and  in  these  cases  the  court  of  equity  was 
said  to  exercise  a  concurrent  jurisdiction.  Where  the  cause 
of  action  was  based  upon  fraud  or  was  to  recover  money 
paid  under  a  mistake  of  fact — in  matters  of  account,  the 
partition  of  estates  between  tenants  in  common,  and  the 
assignment  of  dower,  the  jurisdiction  in  equity  was  con- 
current with  that  of  the  common  law  courts ;  in  cases  of 
tithes  and  the  disposition  of  the  effects  of  persons  dying 
testate  or  intestate,  the  jurisdiction  in  equity  was  concurrent 
with  that  of  the  ecclesiastical  courts.  In  cases  which  fell 
strictly  within  the  concurrent  jurisdiction,  the  jurisdiction 
did  not  depend  upon  the  power  of  the  Court  of  Chancery 
either  to  give  a  more  perfect  remedy  or  to  apply  a  more 
perfect  procedure  than  the  other  court  could  give  or  apply. 
These  considerations  came  in  question  only  where  a  party 
who  had  the  option  of  taking  proceedings  either  at  law  or 
in  equity  took  proceedings  at  law,  and  the  other  party  then 
sought  to  remove  the  proceedings  into  equity.  Where  a 
legal  tribunal  was  seised  of  a  matter  which  fell  within  the 
concurrent  jurisdiction,  a  court  of  equity  did  not  withdraw 


(d)  This  classification  is  based  on  the  classification  of  Mr.  Fonblanqne 
(Treatise  of  Equity,  5th  ed.,  1820,  p.  9),  which  is  itself  based  on  Lord 
Kedesdale's  (Treatise  on  Pleadings,  4th  cd.,  p.  Ill,  ^^ seq.").  The  ec^nitable 
jurisdiction  over  infants  was  based,  not  on  a  delegation  of  the  judicial 
authority  of  the  Sovereign,  but  on  a  delegation  of  the  prerogative  which 
belons:ed  to  him  2a pareiis  patr'us  (^In  re  Spence  (1847),  2  Ph.  247  ;  iJ.v. 
Gyngall,  [1893]  2  Q.  B.  232).  It  is,  therefore,  not  within  the  scope  of 
this  treatise. 
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it  from  the  court  of  law  unless  the  court  of  equity  was  able 
to  give  a  more  perfect  remedy  or  the  nature  of  the  caae. 
admitted  of  its  being  better  tried  by  the  procedure  of  a 
court  of  equity  than  by  that  of  a  court  of  law  (c). 

Where  a  man  had  at  one  time  a  right  to  relief  at  common  Right  at 
law  and  at  common  law  only,  but  had  lost  his  right  by  J^^^°^^ 
accident  or  fraud,  a  court  of  equity  gave  him  the  same  accideDt  or 
relief  as  a  court  of  law  would  have  given  if  the  right  had  f™'*"- 
not  been  lost.  Thus  the  jurisdiction  in  equity  to  grant 
relief  in  the  case  of  lost  bonds  was  based  on  the  inability  of 
the  obligee  to  declare  at  law  without  making  iprofert  in 
curiam,  the  defendant  being  entitled  to  oyer.  It  followed 
that  the  obhgee  could  come  into  equity  for  payment, 
annexing  an  affidavit  of  the  loss  to  his  bill  (d).  The  equit- 
able right  to  relief  in  these  cases,  as  it  depended  upon  the 
impossibility  of  obtaining  relief  at  law,  vanished  where 
there  was  no  such  impossibility.  Thus,  the  grantee  in  a 
deed  under  the  statute  of  uses  or  the  grantee  of  a  rent- 
charge  under  a  settlement  was  not  obliged  to  make  profert, 
because  the  deed  belonged,  in  the  one  case,  to  the  grantee 
to  uses  and,  in  the  other,  to  the  owner  of  the  land.  It 
followed  that  there  was  no  jurisdiction  in  equity  to  grant 
relief,  although  there  was  always  jurisdiction  to  give  dis- 
covery (e).  Again,  where  a  note  was  lost  no  oyer  was 
demanded  upon  it  at  law  and  the  plaintiff  was  entitled  to 
prove  the  contents  by  parol  evidence.  It  followed  that  as  a 
role  a  bill  could  not  be  brought  in  equity  for  satisfaction 
Qpon  a  lost  note  (/). 

Where  a  man  had  at  one  time  a  right  to  relief  at  common  Right  at 
law  but  had  been  prevented  from  exercising  that  right  by  ^™^^^^ 
the  interposition  of  a  court  of  equity,  the  court,  if  it  with-  injunction, 
drew  its  interposition,  placed  him,  so  far  as  it  could,  in  the 
position  in  which  he  would  have  been  if  the  interposition 

(c)  Simth  EoMtem  Rail,  Co.  ▼.  MarHn  (1848),  2  Ph.  758  ;  South 
JSattem  Bail.  Co.  t.  Brogden  (1850),  3  Mihcn.  &  6.  8 ;  Ochsenbein  t. 
Papdier  (1873),  8  Ch.  695. 

(<0  Walmsley  t.  Child  (174ft),  1  Ves.  acn.  341,  p.  345  ;  WhUJield  v. 
Fawet  (1750),  1  Ves.  ben.  387,  p.  392. 

(e)  Whitfield  t.  Faustet,  tujpva. 

if)  Wainuley  v.  Child^  tupra;  Glynn  t.  Bank  of  England  (1750), 
2  Ves.  $en.  38,  p.  41.  . 
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Delivery  of 
chattels-- 
speoific  per- 
formance. 


had  never  taken  place.  Actus  legis  neminifacit  injuriam  {g). 
Thus,  at  law  the  obligee  of  a  bond  cannot  recover  for 
principal  and  interest  beyond  the  penalty  of  the  bond  (h), 
but  if  he  had  been  restrained  from  proceeding  at  law  while 
the  debt  was  under  the  penalty,  he  had  a  right  to  come 
into  equity  for  relief,  and  to  recover  the  principal  and 
interest  beyond  the  penalty  (i).  Again,  no  action  of  tres- 
pass for  mesne  profits  could  be  brought  against  an  executor ; 
but  a  suit  was  successful  in  equity  to  recover  mesne  profits 
from  the  time  that  the  legal  right  to  possession  accrued 
where  the  plaintiff  in  equity  had  been  restrained  from 
proceeding  at  law  during  the  life  of  the  occupier  (A;). 

The  concurrent  jurisdiction  was  used  in  an  enlarged 
sense  to  include  cases  where  the  relief  given  in  equity 
differed  altogether  from  that  which  the  plaintiff  would  have 
obtained  on  the  same  cause  of  action  in  a  court  of  common 
law.  Thus,  the  Court  of  Chancery  in  exceptional  cases 
ordered  the  delivery  of  chattels  where  the  remedy  by 
detinue  was  inadequate  (Z) ;  and  this  relief  was  regularly 
given  in  the  case  of  heirlooms  and  title  deeds  (m) ;  and 
the  court  also  regularly  enforced  the  specific  performance 
of  contracts  for  the  sale  or  purchase  of  land.  In  these 
cases  the  jurisdiction  was  based  upon  the  inadequacy  of 
the  legal  remedy ;  and  therefore,  where  a  plaintiff  sought 
specific  performance  but  it  appeared  that  he  would  be 
adequately  compensated  in  damages  for  a  breach  of  the 
contract,  the  court  refused  to  give  him  relief. 

In  all  cases  coming  under  the  concurrent  jurisdiction, 
whether  in  the  strict  or  in  the  enlarged  sense,  the  Court  of 
Chancery  determined  for  itself  the  validity  of  the  legal 
rights  which  it  was  called  upon  to  enforce  (n). 

(a^  Brawn  v.  Newall  (1837),  2  Mv.  &  Cr.  558,  p.  572  ;  Hull  and 
Selhy  Bail,  Co,  v.  North  Etutem  Bail  Co,  (1854),  6  D.  M.  &  G.  872. 

(h)  Clarke  v.  Seton  (1801),  6  Veg.  411. 

(»)  Ihirall  V.  Terrey  (1694),  Show.  P.  C.  15  ;  Grant  ▼.  Grant  (1827), 
3  Buss.  598  ;  (1830),  3  Sim.  340. 

(It)  Pulteney  t.  Warren  (1801),  6  Ves.  72. 

(Z)  1  Spence,  643  ;  I>uke  of  Somerset  t.  Cbohson  (1735),  3  P.  Wms.  390  ; 
Felh  Y.  Bead  (1796),  3  Ves.  70. 

(w)  Jackson  v.  Butler  (1742),  2  Atk.  306  ;  Jikirl  of  Macclesfield  t. 
Davis  (1814),  3  V.  &  B.  16. 

(n)  It  iR  said  by  Clarke,  M.R.,  in  Dodsley  t.  Kinnersley  (1761), 
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3.  Where  relief  was  sought  in  the  Court  of  Chancery  by  a  The  auxiliary 
plaintiff  suing  upon  a  legal  title,  and  the  relief  did  not  ^^"^ 
come  within  any  of  the  recognised  heads  of  the  concurrent 
jurisdiction,  it  was  only  granted,  according  to  the  principles 
of  the  court  as  laid  down  in  the  eighteenth  century,  either  to 
prevent  a  multiplicity  of  suits  or  to  prevent  an  irreparable    • 
injury  (o).      The  cases  in  which  relief  was  granted  were 
said  to  come  under  the  auxiliary  jurisdiction,  and,  where 
the  Court  of  Chancery  was  exercising  its  auxiliary  juris- 
diction, the  court  did  not  itself  adjudicate  upon  the  validity 
of  the  plaintiff's  claim.     That  adjudication  was  made  by 
the  courts  of  common  law ;  but  the  assistance  of  the  Court 
of  Chancery  was  asked  either  before  the  adjudication  to 
keep  matters  in  statu  quo  until  the  rights  of  the  parties 
could  be  determined  at  common  law  or  after  the  adjudica- 
tion to  give  a  more  complete  remedy  to  the  party  in  whose 
favour  it  had  been  made  than  he  could  obtain  at  common 
law.      If    a  plaintiff   claimed    an   injunction    to  restrain 
threatened  acts  of  waste  or  a   threatened  nuisance,  or  a 
threatened  infringement  of  his  copyright  or  patent  right, 
or  the  threatened  violation  of  a  contract,  it  was  not  within 
the  province  of  a  court  of  equity  to  decide  whether  the 
plaintiff   had  a  valid  legal  right,  or    whether    the    acts 
threatened  by  the  defendant  would  violate  it.     Where  the 
right  to  relief  in  equity  depended  upon  the  determination 
of  the  legal  right,  it  became  the  duty  of  the  court  of  equity, 
before  giving  final  relief,  to  get  the  adjudication  of  a  court 
of  law  upon  the  matters  in  controversy  between  the  parties. 
Where  the   question  was  a  question  of  fact  or  a  mixed 
question  of  law  and  fact,  the  court  either  directed  one  of 
the  parties  to  the  suit  to   bring  an  action  at  law,  or  it 
ordered  the  parties  to  proceed  to  trial  at  law  upon  an  issue 
prepared  by  the  Court  of  Chancery.     Where  the  question 
was  a  pure  question  of  law,  the  court  sent  a  case  for  the 

1  Amb.  403,  p.  406,  that  before  Lord  SOMEBS*  time,  the  Court  of  Chancery 
in  tant»  for  specific  performance  Rent  the  plaintiff  to  law,  and  did  not 
entertain  the  ^uit  nnlem  he  recovered  damages.  This  statement  is  supported 
by  ffoUU  V.  Edioardi  (1683),  1  Vern.  159,  and  MarquU  of  Normnnhy  t. 
DuJte  cf  Devonshire  (1697),  Freem.  Ch.  216. 

CO  Welly  T.  Duke  qf  Rutland  (1773),  2  Bro.  P.  C.  39. 
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opinion  of  the  common  law  judges  {p).  As  the  jurisdiction 
in  equity  was  auxiliary  to  the  jurisdiction  at  common  law, 
the  adjudication  at  law  bound  the  court  of  equity  (q) ;  and 
a  granted  or  refused  relief  according  as  the  adjudication 
was  in  favour  of  or  against  the  plaintiff. 
InjuDctioiis.  It  is  obvious  that  where  an  act  was  threatened,  it  was 
sometimes  unsafe  to  wait  until  the  opinion  of  a  court  of  law 
could  be  taken  whether  that  act,  if  committed,  would  violate 
a  legal  right.  The  Court  of  Chancery,  therefore,  where  it 
had  strong  grounds  for  believing  that  an  act  was  threatened 
by  A.  which,  if  it  were  committed,  would  not  only  violate  a 
legal  right  of  B.,  but  do  him  irreparable  injury,  restrained 
A.  from  doing  the  act  until  the  legal  rights  of  the  parties 
could  be  determined.  In  the  eighteenth  century,  there  were 
five  classes  of  cases  in  which  the  Court  of  Chancery  restrained 
the  violation  of  legal  rights  on  the  ground  of  irreparable 
injury,  even  before  the  rights  of  the  parties  were  determined 
at  law.  These  were  waste,  nuisance,  the  infringement  of 
letters  patent,  the  infringement  of  copyright  (r),  and  the 
breach  of  negative  stipulations  in  contracts,  where  the 
consideration  had  been  executed  by  the  plaintiff  (s).  The 
court  justified  itself  for  acting  before  the  legal  right  was 
determined  in  the  case  of  patents,  on  the  ground  that  the 
patents  were  enrolled  in  Chancery,  and  that  the  court  took 
notice  of  its  own  records,  and  in  the  case  of  copyright, 

{p)  Forms  of  decrees  are  giren  in  Seton,  let  ed.,  p.  342  et  seq.  Where 
the  conrt  directed  an  issue,  it  compelled  the  parties  to  make  admissions  **  to 
the  end  the  merits  may  come  in  question  npon  the  trial "  (Seton,  p.  348). 
A  court  of  equity  sometimes  took  the  opinion  of  a  court  of  law  on  a  purely 
equitable  matter.  Thus,  if  it  had  to  decide  on  the  construction  of  equitable 
limitations  in  a  will  or  settlement,  it  sent  a  case  to  law  to  ascertain  the 
construction  which  the  law  gave  to  the  corresponding  legal  limitations. 
And  if  a  court  of  equity  could  not  satisfy  itself  as  to  disputed  facts  by 
eyidence  taken  on  deposition-s,  it  directed  an  issue  to  be  tried  before  a  court 
of  eommon  law.  In  these  cases,  the  opinion  of  the  common  law  judges  or 
rerdict  of  the  jury  was  taken  simply  "to  inform  the  conscience"  of  the 
judge  in  equity,  and  was  in  no  respect  binding  upon  him  (jCoker  t.  Farewell 
(1729),  1  Sw.  390  n. ;  Lanndoume  v.  LantcUmne  (1820),  2  Bli.  60,  p.  86). 

iq)  Righy  y.  Great  WeHern  Rath  Co,  (1846),  2  Ph.  44;  Imperial 
Gas  Light  Co,  y.  BroadherU  (1859),  7  H.  L.  Cas,  600. 

(r)  Whitohwrch  y.  Hide  (1742),  2  Atk.  391  ;  Anon,  (1750),  1  V&s.  sen. 
476;  Millar  y.  Khieaid  (1751),  4  Burr.  2319;  Attitrney-Chneral  y. 
Doughty  (1752),  2  Ves.  sen.  453. 

(#)  MaHin  v.  Kuthin  (1724),  2  P.  Wms.  266. 
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on  the  ground  that  **  the  statute  of  Queen  Anne  might 
be  considered  as  a  standing  patent  to  authors  {t)  ** ;  but  in 
both  these  cases,  the  court  originally  did  not  interfere  until 
the  legal  right  was  determined,  and  then  it  interfered  only 
to  ayoid  a  multiplicity  of  suits  (t&).  In  these  five  cases,  the 
cdurt,  if  the  plaintifTs  right  appeared  clear,  granted  an 
injimction  on  motion  before  answer.  The  injunction  was 
granted  (from  Lord  Eldon's  time)  only  imtil  answer,  or 
until  further  order ;  and  the  defendant  could  move  to 
dissolve  it,  either  before  answer  or  when  the  answer  came 
in  {z).  Upon  motion  made  to  dissolve  an  injunction,  the 
eonrt,  if  it  was  clearly  for  the  defendant,  absolutely  dissolved 
die  injunction,  but  gave  the  plaintiff  leave  to  proceed  at 
law,  with  liberty  to  apply  in  the  suit  in  equity  if  he 
succeeded  in  the  action ;  if  the  court  was  clearly  for  the 
plaintiff,  it  continued  the  injunction  till  the  hearing ;  if  the 
court  was  doubtful  as  to  the  legal  right,  it  directed  the 
plaintiff  to  establish  his  right  at  law,  and  held  over  the 
injunction,  the  defendant  undertaking  to  keep  an  account  {y). 
If  at  the  hearing  there  had  been  a  legal  adjudication  in  favour 
of  the  plaintiff,  the  Court  of  Chancery  made  the  injunction 
perpetual.  If  at  the  hearing  there  had  been  no  legal  adjudi- 
cation in  favour  of  the  plaintiff,  the  court  either  retained 
the  bill,  giving  the  plaintiff  the  opportunity  of  establishing 
his  right  at  law,  or  dismissed  it  and  left  the  plaintiff  to  such 
rights  at  law,  as  he  might  be  advised  to  assert  {z). 

The  jurisdiction  in  equity  to  entertain  bills  of  peace  and  BiUs  of  peace 
bills  of  interpleader,  was  based  upon  the  desire  of  the  court  T^j®*^* 
to  prevent  a  multiplicity  of  suits.  Where  a  man  set  up  a 
general  exclusive  right  at  law,  and  the  persons  who  con- 
troverted it  with  him  were  so  numerous  that  he  could  not 
quiet  the  right  by  one  or  two  actions  at  law,  he  was  entitled 
to  file  a  bill  in  equity  against  some  of  his  opponents, 
sufficient  in  number  to  provide  for  a  fair  trial.    This  was 

(0  JitUar  V.  Kincaid,  supra,  p.  2321. 

(«)  Whitchurch  Y.  Hide,  supra, 

(«)  Kden  on  Injimctions,  325 ;  Seton,  Ist  ed.,  p.  314. 

(y)  Eden  on  Injanctions,  329  ;  Baeon  v.  Jones  (1839),  4My.&  C.  433  ; 
Ovrjf  T.  Yamwuth  ard  Norwich  Rail,  Co,  (1844),  3  Ha.  593  ;  Sp&ttis- 
v»ode  V.  Clarke  (1846),  2  Ph.  154. 

(s)  Bacon  t.  Jones,  supra  ;  Mayor  of  Cardiff  v,  Cardiff  Waterworks 
G'.  (1869),  4  De  G.  &  J.  696. 
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called  a  bill  of  peace.  The  Court  of  Equity  then  directed 
an  issue  to  determine  the  right,  and,  if  the  issue  was  deter- 
mined in  favour  of  the  plaintiff,  the  court  made  a  declaration 
of  his  right,  and  restrained,  if  necessary,  the  defendants 
and  all  other  parties  in  the  same  interest  from  interfering 
with  it.  On  the  same  principle,  where  a  number  of  persons 
claimed  one  and  the  same  right  against  one  man,  they  or 
some  of  them  on  behalf  of  themselves  and  all  the  others 
were  entitled  to  file  a  similar  bill  (a).  Where  two  persons 
claimed  the  same  debt,  and  the  person  liable  to  discharge 
it  had  not  by  his  conduct  occasioned  the  conflicting  claim, 
and  was  not  under  any  liability  to  either  of  the  claimants 
beyond  that  which  arose  from  the  title  to  the  debt  in 
question,  he  had  a  right  to  flle  a  bill  of  interpleader.  Upon 
his  bringing  into  court  the  amount  of  the  debt,  the  court 
restrained  the  conflicting  claimants  from  taking  or  pro- 
secuting any  action  at  law  against  him,  and  either  put  them 
to  litigate  their  rights  between  one  another  at  law,  or 
decided  the  matter  for  itself  by  a  reference  to  a  Master  (b). 
The  jurisdiction  in  interpleader  existed,  whether  a  suit  had 
been  commenced  by  any  claimant,  or  only  a  claim  made  (c). 

Development  During  the  eighteenth  and  nineteenth  centuries  the 
auxiUarv  auxiliary  jurisdiction  developed  in  three  ways — 
juriadiction.  1,  The  Court  of  Chancery  in  many  cases  determined  in 
substance  the  legal  rights  of  the  parties.  For  instance,  an 
injunction  to  restrain  the  violation  of  copyright  was  never 
granted  unless  the  plaintiff's  right  was  clear,  "li  moved 
for  after  filing  the  bill,  the  right  must  appear  clearly  by 
affidavits ;  if  continued  after  the  answer  is  put  in,  the  right 
must  be  clearly  admitted  by  the  answer  or  not  denied." 
It  followed  that  a  defendant  who  had  been  restrained  until 
the  hearing  never  brought  the  case  to  a  hearing  unless  he 

(a)  Baker  v.  Bogert  (1729),  Sel.  Cas.  t.  King,  74  ;  Mayor  of  York  v. 
Pukington  (17S7),  We«t  L  Hardw.  293  :  Lord  Tenhavt  y,  Herbert  (1742), 
2  Atk.  483  ;  Shefiield  WatervwrU  y.  Yeomans  (1866),  L.  R.  2  Ch.  8 ; 
CommistionerB  of  Sewer i  y.  Gla^se  (1872),  L.  R.  7  Ch.  456. 

(V)  Angell  v.  Hodden  (1809),  16  Ven.  202 ;  Xy«  ▼.  Within  (1813), 
Seton,  l8t  ed.,  p.  838 ;  Crawshay  v.  Thorrdon  (1837),  2  My.  &  C.  1 ; 
SuaH  ▼.  Welch  (1839),  4  My.  &  C.  305  ;  Jew  v.  Wood  (1841),  Cr.  &  Ph. 
185;  Hoggart  v.  Cuttt  (1841),  Cr.  &  Ph.  197  ;  De^horofigh  v.  Harris 
(1856),  5  De  G.  M.  &  G.  439. 

(O  Mitford,  pp.  48, 141. 
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wished  to  appeal  to  the  House  of  Lords ;  and  the  plaintiff, 
where  the  defendant  acquiesced,  had  no  reason  for  bringing 
the  case  to  a  hearing,  unless  he  wished  an  account  of  sales 
made  before  the  injunction  was  granted.  The  result  was 
that,  where  the  Court  of  Chancery  granted  an  interlocutory 
injunction  which  was  acquiesced  in,  the  court  adjudicated 
'  in  substance  upon  the  legal  rights  of  the  parties ;  and  such 
adjudications  were  not  only  treated  as  precedents  in  equity 
but  were  even  cited  and  followed  in  the  courts  of  common 
law(eQ. 

2.  The  court  extended  by  steps  the  category  of  legal 
rights  of  which  it  restrained  the  violation.  The  jurisdiction 
which  it  actually  exercised  from  the  earliest  period  could 
never  be  reconciled  with  a  limitation  of  that  jurisdiction 
to  cases  of  irreparable  injury;  and  the  tendency  of  the 
court  from  the  beginning  of  the  nineteenth  century  was  to 
interfere  whenever  the  wrong  complained  of  was  likely  to 
cause  substantial  damage  to  the  person  complaining.  In  the 
eighteenth  century  the  court  was  very  reluctant  to  interfere 
in  cases  of  trespass.  Where  A.  was  in  possession  of  land 
and  B.  claiming  by  an  adverse  title  threatened  to  commit 
acts  of  destruction  upon  the  land,  the  court  would  not 
restrain  B.  A.,  it  was  said,  could  obtain  ample  compen- 
sation after  the  acts  were  done  in  an  action  of  trespass  or 
an  action  on  the  case  (e).  There  was  no  solid  ground  for 
making  a  distinction  between  acts  of  destruction  to  land 
done  by  a  limited  owner  and  acts  done  by  a  stranger;  and 
bom  Lord  Eldon's  time  such  acts  if  of  a  serious  character 
were  restrained  where  the  defendant  was  out  of  possession 
although  he  claimed  by  an  adverse  title  to  the  plaintiff  (/). 

3.  The  court  did  not  confine  its  protection  to  rights 
tecognised  and  enforceable  at  law.  As  the  court  restrained 
waste  in  a  suit  by  the  legal  owner  of  the  inheritance,  it 

(i)  Millar  t.  Taylor  (1769),  4  Barr.  2303,  pp.  2324,  2362,  2400 ; 
Vkittinffham  v.  Waaler  (ISIT),  2  Sw.  428,  p.  430. 

(«)  Whitehurrh  v.  ITid^  (1742).  2  Atk.  391  ;  Anon.  (1752),  2  Ves.  sen. 
414;  Weller  v.  Sm^atm  (1784),  1  B.  C.  C.  572;  1  Cox  C.  C.  102; 
M0gg  V.  Jlfog</  (1786),  2  Dick.  670  ;  M&rHmfir  v.  Cottrell  (1789),  2  Cox 
C.  C.  205. 

(/)  Lowndes  t.  BeUU  (1864),  10  Jur.  (N.8.)  226. 
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inevitably  followed  that  it  should  restrain  waste  at  the 
instance  of  the  equitable  owner  (gr).  This  was  merely 
carrying  out  the  principle  that  equity  follows  the  law ;  but 
the  court  went  much  further.  It  interfered  in  a  suit  by  the 
owner  of  the  inheritance  in  cases  where,  by  reason  of 
intervening  limitations,  he  could  not  have  sued  at  law  (h) ; 
and  it  restrained  a  person  who  was  at  law  unimpeachable 
of  waste  from  making  an  unconscientious  use  of  his  legal 
powers  (t).  The  court  not  only  restrained  the  breach  of 
covenants  which  ran  with  land  at  law,  but  wherever  an 
owner  of  land  entered  into  an  agreement  restricting  the 
user  of  the  land  for  the  benefit  of  an  adjoining  landowner, 
the  court  enforced  that  agreement  at  the  instance  of  any 
person  interested  in  its  observance  (A;).  The  doctrine  of 
specific  performance  seems  to  have  passed  at  an  early  time 
from  the  auxiliary  into  the  concurrent  jurisdiction;  and 
there  too  the  court  enlarged  its  jurisdiction  by  enforcing 
contracts  which  had  been  partly  performed  by  the  party 
seeking  relief,  although  they  did  not  comply  with  the 
requirements  of  the  Statute  of  Frauds  (Z). 
Discovery—  In  all  the  cases  Which  have  been  mentioned  hitherto  the 
of  tMtimony.  j^s^io^ioJ^  of  the  court  was  exercised  by  a  judgment  which 
affected  or  might  affect  the  property  the  subject-matter 
of  the  suit.  Under  the  auxiliary  jurisdiction  were  also 
grouped  the  cases  in  which  the  Court  of  Chancery  merely 
cleared  the  way  for  proceedings  whether  contemporaneous 
or  subsequent  and  whether  in  its  own  or  in  another  juris- 
diction. In  these  cases  the  plaintiff  in  equity  asked  no 
relief  by  his  bill  and  no  judgment  was  pronounced  by  the 
court  which  could  affect  the  rights  of  parties.  A  court  of 
law  could  not  compel  discovery  from  a  party  on  oath;  a 
court  of  equity  could.  Discovery  was  sometimes  ancillary 
to  the  substantive  relief  sought,  whether  that  relief  was 
equitable  or  legal,  and  in  these  cases  the  title  to  the 
discovery  depended  upon  the  title  to  the  rehef;  but  the 

(^)  P.  496.  00  P.  497.  (i)  P.  500.  (k)  P.  508. 

(I)  It  is  said  thafc  before  the  Statute  of  Frauds  the  remedy  by  specific 
performance  was  confined  to  agreements  which  had  been  partly  performed 
(Freem.  Ch.  216). 
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Court  of  Chancery  also  had  jurlsdictioti,  where  an  action 
was  either  pending  or  intended  at  law,  to  compel  a  discovery 
from  one  of  the  parties  at  the  instance  of  the  other,  of  facts 
rating  in  his  knowledge  or  of  deeds  or  writings  or  other 
things  in  his  custody  or  power  (m).    If  the  sole  object  of 
a  suit  was  to  obtain  discovery,  no  proceeding  took  place 
beyond  the  answer  by  which  discovery  was  obtained  (»). 
Where  the  testimony  of  witnesses  was  in  danger  of  being 
lost  before  the  matter  to  which  it  related  could  be  made 
the  subject  of  judicial  investigation,  the  Court  of  Chancery 
lent  its  aid  to  preserve  and  perpetuate  their  testimony  (o). 
Courts  of  equity  did  not  entertain  a  suit  to  perpetuate 
testimony  if  either  the  matter  to  which  the  testimony  was 
ftUeged  to  relate  could  be  made  the  subject  of  immediate 
judicial  investigation  by  the  plaintiff  (^),  or  if  it  was  in 
course  of  investigation  in  an  action  brought  by  the  defen- 
dant (q).    A  suit  to  perpetuate  the  testimony  of  witnesses 
was  terminated  by  their  examination,  and  was,  therefore, 
never  brought  to  a  hearing  (r).     Courts  of  equity  also,  where 
an  action  was  pending  at  law,  entertained  a  suit  to  examine 
old  and  infirm  witnesses  who  were  likely  to  die  before  the 
time  of  trial  could  arrive  or  even  to  examine  a  witness  who 
was  neither  old  nor  infirm  if  he  was  the  only  witness  to 
support  one  of  the  parties  (s).    At  law  no  commission  could 

(»)  Mitford,  p.  63,  186. 
(»)  Mitford,  p.  16. 

(o)  There  is  some  anthority  for  the  proposition  that  if  a  legal  defence 
to  a  written  instmment  depended  on  facts  not  appearing  on  the  face  of  the 
utttrament,  a  coart  of  eqnity  had  jurisdiction  to  order  the  instrument  to 
be  delivered  op  and  cancelled.  A  court  of  equity  could  order  a  legal 
iostrament  to  be  delivered  up  and  cancelled  where  it  had  been  obtained  by 
fnmd  or  undue  influence,  or  where  an  account  had  to  be  taken  between  the 
Parties  or  prorision  made  for  restoring  them  to  their  original  pof^ition,  and 
in  these  cases  the  court  had  jurisdiction  whether  the  instrument  was  invalid 
on  iu  face  or  not  {Simjfwn  v.  Lord  Jiowden  (1837),  3  My.  &  C.  97).  Hut 
where  the  instrument  was  neither  void  nor  voidable,  and  the  defence  arose 
from  ukatten  dehors  the  instrument,  the  better  opinion  is  that  the  only 
i^edy  of  the  person  who  wished  to  avail  himself  of  that  defence  was  a 
*ait  for  the  perpetuation  of  testimony  (Th^rntim  v.  Knight  (1849),  16  Sim. 
a09  ;  Bmokimg  v.  Maudday,  Son  and  Field  (1888),  38  Gh.  D.  636). 

{p)  Duhe  o/DM-set  t.  Serjeant  Girdler  (1720),  Pr.  Ch.  531  ;  Angell  v. 
^*9eU  (1822),  1  Sim,  k,  St.  83. 
{q)  Rirl  Spencer  v.  Peek  (1867),  L.  R.  3  Eq.  415. 
(r)  Mitford,  p.  51. 
(«)  Angell  t.  Angell^  i^tpra. 
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go  to  examine  witnesses  who  were  abroad  without   the 
consent  of  the  adverse  party,  but  courts  of  equity  grant-ed 
such  a  commission  without  his  consent.     They  did   not 
grant  it  unless  an  action  was  pending,  except  in  cases  where 
an  action  could  not  be  brought,  e.g.,  where  the  object  ci 
the  commission  was  to  ascertain  against  whom  the  action 
should  be  brought  (t). 
Relatiou  of         It  will  be  seen  from  this  enumeration  of  the  branches  of 
common  law.  *^®  equitable  jurisdiction,  as  it  existed  before  the  Judicature 
Act,  that  the  administration  of  justice  in  England  presented, 
at  that  time,  some  remarkable  characteristics.       In  most 
systems  of  judicial  organisation,  the  distribution  of  conten- 
tious matters  between  the  different  courts  is,  as  a  rule,  deter- 
mined either  by  the  importance  of  the  controversy  from  a 
pecuniary  or  other  standard,  or  by  the  nature  or  locality  of 
the  subject-matter  in  dispute,  or  by  the  domicile  or  status 
of  one  or  both  of  the  parties.     In  England  the  distribution 
before  the    Judicature  Act  was    based  upon  a  different 
principle.      The   Court  of    Chancery    and    the    courts   of 
common  law  dealt  with  precisely  the  same  controversies ; 
but  they  decided  them   in  many   cases  on  contradictory 
principles.     The  courts  of  law,  in   the  exercise  of  their 
jurisdiction,  ignored,  not  only  the  doctrines,  but  also  the 
existence  of  the  Court  of  Chancery.     At  law,  a  trustee  or 
mortgagee  under  a  forfeited  mortgage  was  treated  as  the 
absolute  owner  (u) ;  and  money  given  to  the  separate  use  of 
a  married  woman  belonged  at  law  to  her  husband  (x).     A 
bill  in  Chancery  was  not  a  sufficient  claim  to  avoid  the 
operation  of  a  fine  at  common  law  (y) ;   and  it  was  no  justi- 
fication in  law  of  an  act,  that  it  had  been  done  under  the 
authority  of  a  court  of  equity.     Thus,  if  an  executor  made 
payments  under  a  decree,  the  decree  could  not  be  pleaded 
or  given  in  evidence  in  an  action  brought  at  law  by  a 
creditor  of   the  testator  {z).     Collisions  between  the  two 

(0  Angell  y.  Angell,  supra  ;  Mitford,  pp.  52,  149. 
(?/)  P.  258.  (x)  P.  236. 

(y)  GlumdalcUteh  v.  Leman  (1775),  2  W.  Bl.  993. 
(s)  Jonei  t.  Bradth^w  (1661),  3   Ch.   R.  2 ;    Morrioe  t.   Bank  of 
England  (1736),  8  Sw.  573. 
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jurisdictions    were  obviated — to  a  certain  extent — by  the 

equitable  doctrine  that  equity  acts  on  the  person.     The 

Court  of  Chancery  disclaimed  all  authority  to  sit  as  a  court 

of  appeal  from  the  courts  of  common  law,  or  to  exercise  a 

dispensing  power  oyer  their  judgments.      **  Decrees  upon 

suits  brought  after  judgment,"  according  to  an  order  of 

Lord  Bacon  (a),  "  shall  contain  no  words  to  make  void  or 

weaken  the  judgment,  but  shall  only  correct  the  corrupt 

conscience  of  the  party,  and  rule  him  to  make  restitution 

or  to  perform  other  acts  according  to  the  equity  of  the 

cause.*'     "  Though  this  court,"  said  Lord  Habdwicke  (b), 

"cannot   set  aside   a  judgment  of  a  common  law  court 

obtained  against  conscience,  yet  will  it  decree  the  party  to 

acknowledge  satisfaction  on  that  judgment,  though  he  has 

received  nothing ;  because  obtained  where  nothing  was  due. 

So  it  cannot  set  aside  a  fine  for  being  obtained  by  fraud  and 

imposition    .    .    .    yet,  on  a  conveyance  so  obtained,  this 

court  never  sent,  the  plaintiff  to  the  Common  Bench  to  set 

it  aside,  but  considers  the  person  obtaining  the  estate,  even 

by  fine,  as  a  trustee,  and  decrees  him  to  reconvey  on  the 

general  ground  of  laying  hold  of  the  ill-conscience  of  the 

party,  to  make  him  do  what  is  necessary  to  restore  matters 

as  before  "(c).    On  this  principle,  courts  of  equity  restrained 

persons  from    exercising  rights   which  belonged  to  them 

at  common  law,  and  compelled  them  to  transfer  property, 

which  was  vested  in  them  at  law,  to  those  who  on  equitable 

principles  had  a  right  to  demand  a  transfer  from  them. 

Courts  of  equity  restrained  persons  from  commencing  or 

(a)  1  Sanders,  114  ;  Powell,  42.  See  also  the  certificate  given  by  the 
law  officers  to  James  I.,  in  1  Coll.  Jarid.,  p.  52. 

[h)  Bamedy  t.  Ptfwel  (1749),  1  Ves.  sen.  284,  p.  289.  See  also  per 
Leach,  V.-C,  in  Bttshby  v.  Munday  (1820),  5  Madd.  297,  p.  307. 

(e)  The  old  relation  between  equity  and  common  law  is  illustrated  by 
the  following  fact.  A  court  of  equity  could  not  release  from  prison  a 
debtor  who  had  been  taken  in  execution  at  law,  although  the  court  was 
atisfied  that  be  was  entitled  on  equitable  grounds  to  be  relieved  from 
liability.  Their  only  weapon  was  to  imprison  the  creditor  until  he 
tdeased  his  debtor,  and  it  sometimes  happened,  if  the  creditor  was 
obstiDate,  that,  while  the  debtor  was  in  prison  on  a  ca,  m,,  issued  by  the 
creditor,  the  creditor  was  himself  in  the  Fleet  for  contempt  of  a  decree  in 
equity.  One  instance  of  this  is  Baker  v.  Beavumt  (1663),  3  Ch.  K.  13, 
and  a  similar  story  is  told  by  Hudson  (Treatise  of  the  Star  Chamber, 
2  ColL  Jurid.,  p,  197). 
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pursuing  proceedings  at  common  law,  or  from  taking  oat 
execution  on  judgments  which  they  had  obtained  at  common 
law,  if  the  defendant  at  law  had  an  equity  against  them. 
Courts  of  equity  compelled  a  plaintiff  at  law,  who  had 
obtained  judgment,  to  acknowledge  satisfaction  on  his 
judgment,  if  the  defendant  at  law  had  an  equity  to  resist 
the  plaintiff's  claim.  Lastly,  equity  restrained  a  defendant 
at  law  from  setting  up  a  legal  defence,  eg,,  from  setting 
up  an  outstanding  term,  or  the  Statute  of  Limitations,  if 
the  plaintiff  at  law  was  entitled  on  equitable  grounds 
to  recover  {d). 

Conflicts  Although  the  equitable  jurisdiction  to  relieve  after  judg- 

^*^tSS  ^^'^^d  ^^^^*  ^^  ®^®^  *^*®^  execution,  had  been  exercised  from  the 
oommon  law  time  of  Heniy  VII.  (e),  it  was  not  exercised  without 
jurisdictions,  vehement  protests  from  the  common  law  judges.  In  the 
reign  of  Elizabeth  continual  skirmishes  took  place  between 
the  two  jurisdictions.  One  illustration  may  be  given.  In 
1687,  Taylor  was  ordered  by  a  decree  in  equity  to  pay 
money  to  More,  and  was  imprisoned  in  the  Fleet  for  non- 
compliance with  the  decree.  The  Court  of  Queen's  Bench, 
which  had  given  a  judgment  in  Taylor's  favour,  granted  a 
habeas  corpus  to  the  warden  of  the  Fleet,  and  discharged 
Taylor.  At  the  same  time,  More's  counsel  was  indicted  for 
a  pramunire,  Taylor  was  soon  re-arrested  under  an  order 
of  Sir  Christopher  Hatton,  and  Taylor's  counsel,  who 
confessed  in  open  court  that  he  had  penned  the  indictment, 
was  also  committed  to  the  Fleet.  In  1589,  Taylor,  who 
had  been  a  close  prisoner  in  the  Fleet  for  more  than  a 
year,  made  an  abject  submission  to  the  Chancellor  (/). 
In  1616,  James  I.  gave  a  decision  in  favour  of  the  equit- 
able jurisdiction,  and  from  the  restoration  it  was  exercised 
without  opposition  (^),  although  not  without  occasional 
murmurs.       "  By  the  growth  of  equity  on  equity,"   said 

(d)  Mitford,  p.  134  ;  Bond  v.  ffopkins  (1802;,  1  Sch.  &  L.  413,  p.  430. 

(e)  Jnrisdiction  of  Chancery  vindicated,  1  Coll.  Jnrid.  20  sqq. 

(/)  Monro,  p.  5< ;  Crompton,  p.  57. 

O7)  See  an  account  of  the  controversy,  by  Mr.  Hargrave,  in  2  Sw.  22  n., 
and  a  judgment  of  Lord  NOTTIKOHAM,  ConUton  v.  Gardiner  (1680), 
H  Sw.  279,  dealing  with  the  dislike  of  the  common  law  judges  to 
sequestrations. 
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Haix  (h)^    "the    heart    of    the    common    law    is    eaten 
out." 

In  the  eighteenth  century  an  insidious  attempt  was  made  Introduction 
to  undermine  the  equitable  jurisdiction  (t) .    Lord  Mansfield,  pri^^pies  ^ 
**  who  never  liked  law  so  well  as  when  it  was  like  equity  "  (k),  into  common 
did  all  he  could  to  increase  his  motives  for  affection  by 
conveying  equitable  principles  and  equitable  procedure  into 
the  administration  of  the  common  law.     He  was  seconded 
in  this  by  his  puisnes,  and  especially  by  Mr.  Justice  Bulleb, 
whose  ignorance  of  equitable  principles  was  commented  upon 
both  by  Lord  Thurlow  and  Lord  Eldon  (Q.     **  Formerly," 
said  AsHHUBST,  J.  (m),  *'  the  courts  of  law  did  not  take 
notice  of  an  equity  or  a  trust    .     .     .     but  of  late  years  it 
has  been  found  productive  of  great  expense  to  send  the 
parties  to  the  other  side  of  the  Hall ;  wherever  this  court 
have  seen  that  the  justice  of  the  case  has  been  clearly  with 
the  plaintiff,  they  have  not  turned  him  round  upon  this 
objection."       "  The   common    law     of    the     land,"    said 
BuLLEB,  J.  (w),  **  is  the  birthright  of  the  subject,  under 
which  we  are  bound  to  administer  him   justice,  without 
sending  him  to  his  writ  of  subpcena,  if  he  can  make  that 
justice  appear."     Lord  Mansfield,  who  shared  these  senti- 
ments, laid  down  a  number  of  propositions,  most  of  which 
were  afterwards  overruled  by  Lord  Kenyon.     For  instance, 
he  held  that  a  married  woman  with  separate  estate  living 
apart  from  her  husband  was  liable  at  law  to  creditors  (o), 
that  a  defendant  to  an  action  of  debt  on  a  bond  could  set- 
off money  due  from  a  party  for  whom  the  obligee  of  the 

(i)  Bosearriek  t.  Barton  (1672),  1  Ch.  Cas.  217,  p.  219. 

(i)  See   1  Spence,  576,  as  to  earlier  attempts  to  introduce  equitable 
cloc^nes  into  common  law. 
(k)  6  Yes.  260. 

(Q  ^  Boiler  knows  no  more  of  equity  than  a  horse,"  said  Lord  Thublow 
(Campbeirri  Chancellors,  voLii.,  p.  479).  "  Speaking  with  all  the  veneration 
and  respect  due  to  bo  great  a  judicial  character,"  said  Lord  Eldon,  "  the 
point  in  which  it  seems  to  have  failed,  is  that  he  thought  too  confidently 
tfaat  he  nnderstood  all  the  doctrine  of  a  court  of  equity"  (^MarquU 
TawngheMd  ▼.  Stangroom  (1801),  6  Yes.  328,  p.  333). 

(«)  Winch  T.  Kedey  (1787),  1  T.  R.  619,  p.  622. 

{«)  MaHer  v.  Miller  (1791)  4  T.  R.  320,  p.  344. 

\o)  CorheU  t.  PoelnUz  (1785),  1  T.  R.  6,  overruled  in  Marshall  v.  Button, 
(1800),  8  T.  R.  646, 
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bond  was  trustee  (^) — that  an  agreement  for  a  lease  of 
which  a  court  of  equity  would  grant  specific  performance 
was  a  bar  in  ejectment  (q) — ^but  that  an  outstanding  un- 
satisfied term  existing  in  a  third  persop  (r)  or  a  lease,  under 
which  the  defendant  was  in  possession,  and  which  the 
lessor  promised  not  to  disturb  (s),  was  no  bar.  Lord 
E^NTON  restored  so  far  as  he  could  the  primitive  common 
law  doctrines.  "In  a  court  of  law/*  said  he(^),  "we 
cannot  take  cognizance  of  trusts."  The  extension,  how- 
ever, which  Lord  Mansfield  gave  to  the  action  for  money 
had  and  received  (t^),  permitted  the  gradual  infiltration  of 
equitable  principles  into  the  common  law ;  and  the  common 
law  jurisdiction  was  also  permanently  enlarged  by  an 
important  change  in  procedure  made  under  the  authority 
of  Lord  Kenyon  himself.  Originally,  as  has  been  pointed 
out  (x),  it  was  necessary  in  many  cases  for  a  party  claiming 
a  benefit  under  a  deed  to  make  profert  of  the  deed  if  he 
sued  upon  it  at  law.  In  1789  the  Court  of  King's  Bench 
held  (y)  that  this  rule  did  not  apply  where  the  deed  was  of 
long  standing  and  had  been  lost.  "It  is  not  a  very 
pleasant  thing,"  said  Lord  Kenyon,  "for  a  court  of  law 
to  say  that  they  cannot  administer  justice  on  legal  titles 
because  they  are  fettered  with  certain  forms." 

The  contemporary  judges  in  equity — Lord  Alvanley, 
Lord  Eldon,  and  Lord  Bedesdale — regarded  all  these 
changes,  particularly  the  last,  with  indignation  (z) ;  and  it 

ip)  Rndge  v.  Bireh  (1774),  1  T.  U.  622,  diaapproTed  in  lacker  y. 
Tucker  (1833),  4  B.  &  Ad.  745. 

(q)  Weakly  v.  Buchnell  (1776),  Cowp.  478,  overruled  in  Doe  t.  Clare 
(1788),'2T.K.  739. 

(r)  Doe  V.  Pegge  (1774),  1  T.  R.  768  n.,  overruled  in  Doe  v.  Staple 
(1788),  2  T.  R.  684. 

is)  Doe  V.  Pegge,  supra^  overruled  in  Doe  v.  Wharton  (1798),  8  T.  R.  2. 
t)  Goodtitlc  V.  Joneg  (1796),  7  T.  R.  48. 
u)  '^  The  very  nature  and  foundation  of  an  action  for  money  bad  and 
received,"  said  BULLEB,  J.,  *'  is  that  the  plaintiif  is  in  conscience  entitled 
to  the  money,  and  on  that  ground  it  has  been  repeatedly  said  to  be  a  bill 
in  equity  "  (^Master  v.  Miller^  supra,  p.  348). 
(a)  V.  3. 

(y)  Jfead  v.  Brookman  (1789),  3  T.  R.  151. 

(z)  Touhiiin  v.  PHce  (1800),  5  Ves.  286  ;  Evans  v.  Bieknell  (1801), 
6  Ves.  174  ;  Brmidey  v.  Holland  (1802),  7  Ves.  3  ;  Shunnon  v.  Brad- 
street  (1808).  1  Sch.  &  L.  62,  p.  66  ;  Princess  of  Wales  v.  Earl  of 
Liverpool  (1818),  1  Sw.  114. 
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was  laid  down  repeatedly  that  the  creation  of  a  jurisdiction 
in  the  courts  of  common  law  did  not  oust  the  jurisdic- 
tion of  courts  of  equity  in  matters  originally  within  their 
cognisance  (a). 

The  difficulties  which  arose  from  the  exclusive  jurisdiction  Other 
in  equity  and  its  non-recognition  at  common  law  were  not  of™oubi^ 
the  only  difficulties  with  which  before  the  Judicature  Act  jurisdictioa. 
a  suitor  had  to  contend.  Where  he  sought  for  equitable 
relief  upon  a  legal  title,  he  was  often  driven  (according  to 
a  common  phrase)  from  one  side  of  Westminster  Hall  to 
the  other  before  he  could  obtain  a  final  adjudication ;  and 
his  troubles  were  increased  by  the  equitable  rule  which 
refused  to  admit  one  trial  at  law  as  decisive  upon  the  legal 
right,  except  in  cases  where  the  Court  of  Chancery  had 
itself  directed  an  issue  (b).  Moreover,  a  court  of  equity 
was  confined  to  its  own  peculiar  remedies;  it  could  not 
give  damages  for  a  breach  of  contract  or  for  a  tort.  If  a 
plaintiff  sought  to  restrain  a  threatened  invasion  of  his 
proprietary  right,  and  the  court  held  that  no  invasion  was 
threatened  in  the  future,  but  was  satisfied  that  the  right  had 
been  invaded  in  the  past,  the  court  could  not  give  damages 
for  the  wrong  already  done.  If  a  plaintiff  sought  specific 
performance,  the  court  could  not  give  him  damages  as  an 
alternative  remedy  (c).  In  both  cases  the  plaintiff  wa? 
obliged,  after  his  suit  in  equity,  to  go  to  a  court  of  law. 

These  difficulties  were  gradually  removed  by  various  statu-  Gradual 
tory  provisions.     The  Chancery  Amendment  Act,  1858  {d),  l^^^^ 
commonly  known  as  Lord  Cairns'  Act,  provided  (e)  that  in  ments. 
all  cases  in  which  the  Court  of  Chancery  had  jurisdiction 

{a)  Cases  npra,  Jenner  t.  Morru  (1861),  S  D.  F.  &  J.  45. 

(>)  Robinton,  v.  Lord  Byron  (1788),  2  Cox  4. 

(<f)  Yodd  v.  Oye  (1811),  17  Ves.  278,  p.  278  a  ;  Blore  v.  Sutton  (1817), 
3  Men.  237,  p.  247  ;  Saimbury  v.  JoTiet  (1839),  5  My.  &  Cr.  1.  Where  the 
court  granted  specific  performance,  it  Bometimes  made  an  allowance  oat  of 
the  price  to  be  paid  by  the  parchaser  where  he  had  sastained  damage  by  the 
contnct  not  having  been  literally  performed,  e.g,y  where  the  property  had 
deteriorated  or  was  less  in  extent  than  was  agreed  to  be  sold  {Nelton  t. 
Bridget  (1839),  2  B.  239  ;  Phelpi  v.  Prothero  (1856),  7  D.  M.  &  G.  722, 
p.  734). 

[d   21  k  22  Vict.  c.  27.  (e)  Section  2. 

P.E.  0 
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Provisions 
of  the 
Judicature 
Act. 


to  entertain  an  application  for  an  injunction  against  a 
breach  of  any  covenant,  contract,  or  agreement,  or  againsi 
the  commission  or  continuance  of  any  wrongful  act,  or  for 
the  specific  performance  of  any  covenant,  contract,  or 
agreement,  the  court  might  award  damages  to  the  party 
injured,  either  in  addition  to  or  in  substitution  for  such 
injunction  or  specific  performance  (/).  The  Chancery 
Begulation  Act,  1862  (^),  commonly  called  Bolt's  Act, 
which  came  into  operation  on  November  Ist,  1862,  imposed 
on  the  Court  of  Chancery  the  duty,  where  any  relief  or 
remedy  was  sought  in  that  court,  of  determining  every 
question  of  law  or  fact,  cognizable  in  a  court  of  common 
law,  on  the  determination  of  which  the  title  to  the  relief  or 
remedy  depended.  After  that  Act,  the  procedure  of  the 
court  was  the  same  whether  it  was  asked  to  restrain  the 
threatened  violation  of  a  legal  or  of  an  equitable  right.  It 
determined  the  existence  of  the  right  and  the  fact  of  its 
violation  at  the  hearing;  but  it  restrained  the  defendant 
before  the  hearing  if  the  plaintiff  made  out  a  strong  primd 
facie  case,  and  if  an  interlocutory  injunction  was  necessary 
to  protect  him  from  serious  damage. 

These  partial  and  fragmentary  reforms  were  to  a  great 
extent  superseded  {h)  by  the  provisions  of  the  Judicature 
Act,  1873  (t).  By  this  Act  and  the  amending  Acts  the 
High  Court  of  Chancery,  the  Courts  of  Common  Law, 


(/)  The  repeal  of  this  Act  bj  the  Statute  Law  Bevision  Act,  1883 
(46  &  47  Vict.  c.  49),  does  not  affect  the  jurisdiction  which  it  conferred 
(Sayers  v.  Collyer  (1884),  28  Ch.  D.  103). 

(^)  25  &  26  Vict.  c.  42,  repealed  by  the  Statute  Law  Reyision  Act, 
1883  (46  &  47  Vict.  c.  49). 

(A)  The  jurisdiction  to  give  damages  under  Lord  Cairns*  Act  differs  in 
some  respects  (as  will  be  hereafter  pointed  out)  from  the  jurisdiction  to 
give  damages  under  the  Judicature  Act. 

(0  36  &  37  Vict.  c.  66.  The  reform  made  bj  the  Judicature  Act  hid 
been  suggested  in  substance  more  than  two  centuries  earlier.  The  author 
of  England's  Balme  proposed  to  Cromwell  '*  that  all  suits  be  commenced 
in  their  proper  courts,  as  now  they  are ;  but  that  where  a  cause  is  begun 
in  one  of  them  that  is  a  court  of  law,  if  matter  of  equitj  arise  in  it,  uiat 
that  court  shaU  determine  it  and  not  send  it  to  another  court.  And  so  on 
the  other  side,  if  it  be  in  a  court  of  equity,  and  matter  of  law  arise,  that 
the  same  court  determine  it ;  but  that  they  call  two  of  the  judges  of  the 
law  to  the  hearing  of  the  cause,  which  shall  hare  voices  in  the  judgment " 
(Sheppard's  England's  Balme,  1657,  p.  64).  He  also  proposes  (p.  65) 
**  that  one  and  the  same  method  of  proceeding  of  matters  of  law  and  equity 
be  used  in  all  the  courts  at  Westminster  .  ,  .  and  the  rest  of  the  courts 
of  the  nation." 


The  Judicature  Act.  19 

Admiralty,  Probate,  Divorce,  and  Bankruptcy  were  united 
into  one  Supreme  Court  of  Judicature  (k),  consisting  of  two 
diyisiouB,   the  High  Court  of  Justice  and  the  Court  of 
Appeal  {!).    In  the  High  Court  of  Justice  was  vested  the 
jurisdiction  which,  at  the  commencement  of  the  Act(m), 
^was  vested  in  or  capable  of  being  exercised  by  the  High 
Court  of  Chancery  and  the  courts  mentioned  above,  together 
with  some  others  (n).    In  the  Court  of  Appeal  was  vested 
all  jurisdiction  and  powers  of  the  Lord  Chancellor  and  of 
ihe  Court  of  Appeal  in  chancery,  in  the  exercise  of  his  and 
its  appellate  jurisdiction,  and  of  certain  other  courts  (o). 
Por  the  more  convenient  despatch  of  business  in  the  High 
Court,  it  is  formed  into  three  divisions,  one  of  which  is 
called  the  Chancery  Division  {p).    All  causes  and  matters 
which  may  be  commenced  in  the  High  Court  are  to  be 
distributed  among  the  several  divisions  and  judges  in  such 
manner  as  may  from  time  to  time  be  determined  by  rules 
of  court  or  orders  of  transfer  (g).     In  the  meantime,  the 
Act  assigned  (r)  to  the  Chancery  Division  all  causes  and 
matters  under  any  statute  by  which  exclusive  jurisdiction 
had  been  given  to  the  Court  of  Chancery  or  to  any  judge  of 
the   court,  except  appeals  from  county  courts;    and  all 
causes  and  matters  for  any  of  the  following  purposes :  the 
administration  of  the  estates  of  deceased  persons ;  the  dis- 
solution of  partnerships  or  the  taking  of  partnership  or 
other  accounts;    the  redemption  or  foreclosure  of  mort- 
gages ;  the  raising  of  portions  or  other  charges  on  land ; 
the  sale  and  distribution  of  the  proceeds  of  property  subject 
to  any  lien  or  charge ;  the  execution  of  trusts,  charitable 
or  private ;  the  rectification,  or  setting  aside,  or  cancellation 
of  deeds  or  other  written  instruments ;  the  specific  perform- 
ance of  contracts  between  vendors  and  purchasers  of  real 
estates,  including  contracts  for  leases ;  the  partition  or  sale 
of  real  estates;  the  wardship  of  infants  and  the  care  of 

(ft)  Section  3  ;  Bankraptcy  Act,  1883  (46  k  47  Vict  c.  52),  s.  93. 

(0  Section  4. 

(m)  NoTember  Ist,  1875  (37  &  38  Vict.  c.  83). 

(»)  Section  16. 

(«)  Section  18. 

(/»)  Section  31 ;  Statutory  Roles  and  Orders,  vol.  vii.,  p.  1. 

Is)  Section  33.  (r)  Section  84. 
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infants'  estates.  Every  plaintiff  may,  sabject  to  the  rules 
of  court,  assign  his  action  to  whichever  division  of  the  High 
Court  he  thinks  fit,  but  if  any  plaintiff  assigns  his  action  to 
a  division  to  which  under  the  rules  it  ought  not  to  be 
assigned,  the  court  or  a  judge  may  either  transfer  it  to  the 
proper  division  or  retain  it  in  the  division  in  which  it  was 
commenced  {s).  Any  judge  of  the  High  Court  may,  subject 
to  any  rules  of  court,  exercise  all  or  any  part  of  the  juris- 
diction which  the  Act  vested  in  the  High  Court  in  all  such 
causes  and  matters  as  before  the  Act  might  have  been  heard 
by  a  single  judge  of  any  of  the  courts  whose  jurisdiction 
was  transferred  to  the  High  Court  {t). 

With  a  view  to  carry  out  the  main  object  of  the  Act,  the 
following  provisions  are  made  to  apply  to  every  civil  cause 
or  matter  commenced  in  the  High  Court : 

First.  If  a  plaintiff  claims  any  equitable  estate  or  right 
or  relief  upon  any  equitable  ground  or  any  relief  founded 
upon  a  legal  right,  which  before  the  Act  could  only  have 
been  given  by  a  court  of  equity,  the  High  Court  and  Court 
of  Appeal,  and  every  judge  thereof,  shall  give  him  the  same 
relief  as  ought  to  have  been  given  by  the  Court  of  Chancery 
in  a  suit  instituted  before  the  Act  (u). 

Secondly.  If  a  defendant  claims  any  equitable  estate  or 
right  or  relief  upon  any  equitable  ground  or  alleges  any 
equitable  defence,  the  court  or  judge  shall  give  to  every 
equitable  estate,  right  or  ground  of  relief  so  claimed  and  to 
every  equitable  defence  so  alleged,  the  same  effect  by  way 
of  defence  as  the  Court  of  Chancery  ought  to  have  given,  if 
it  had  been  relied  on  by  way  of  defence  in  a  suit  instituted 
in  that  court  before  the  Act  (x). 

Thirdly.  The  court  or  judge  may  grant  to  any  defendant 
in  respect  of  any  equitable  estate  or  right,  or  other  matter 
of  equity,  and  also  in  respect  of  any  legal  estate,  right, 
or  title  claimed  by  him,  all  such  relief  against  any  plaintiff 
as  the  defendant  shall  have  properly  claimed  by  his  pleading, 

(0  Judicature  Act,  1875  (38  &  39  Vict  c.  77),  8. 11. 

(0  Act  of  1873,  8.  39. 

(«)  Section  24  (1).  (a*)  Section  24  (2). 


The  Judicature  Act.  ?1 

and  as  the  court  or  a  judge  might  have  granted  in  any  suit 
instituted  for  that  purpose  by  the  same  defendant  against 
the  same  plaintiff.  The  court  or  judge  may  also  grant  to 
any  defendant  all  such  relief  connected  with  the  original 
subject  of  the  cause  or  matter  and  in  like  manner  claimed 
against  any  other  person,  whether  already  a  party  to  the 
cause  or  matter  or  not,  who  shall  have  been  duly  served 
with  notice  in  writing  of  the  claim,  as  might  properly  have 
been  granted  against  him  if  he  had  been  made  a  defendant 
to  a  cause  duly  instituted  by  the  same  defendant  for  the 
like  purpose  (y). 

Fourthly.  The  court  or  judge  shall  recognise  and  take 
notice  of  all  equitable  estates,  titles,  and  rights,  and  all 
equitable  duties  and  liabilities  appearing  incidentally  in  th^ 
course  of  any  cause  or  matter,  in  the  same  manner  in  which 
the  Court  of  Chancery  would  have  recognised  and  taken 
notice  of  them  in  a  suit  instituted  before  the  Act  (z), 

Kffchly.  No  cause  or  proceeding  shall  be  restrained  by 
injunction ;  but  every  matter  of  equity  on  which  an  injunc- 
tion against  the  prosecution  of  any  cause  or  proceeding 
might  have  been  obtained,  if  the  Act  had  not  passed,  may 
be  relied  on  by  way  of  defence  thereto  (a). 

Sixthly.  Subject  to  the  provisions  of  the  Act  for  giving 
effect  to  equitable  rights  and  other  matters  of  equity,  the 
court  or  judge  shall  recognise  and  give  effect  to  all  legal 
claims  and  demands,  in  the  same  manner  as  they  would 
have  been  recognised  and  given  effect  to  if  the  Act  had 
not  passed,  by  any  of  the  courts  whose  jurisdiction  was 
transferred  by  the  Act  to  the  High  Court  {b). 

Seventhly.  The  court  shall  grant  all  such  remedies  as 
any  of  the  parties  to  any  cause  or  matter  ma}^  appear  to  be 
entitled  to  in  respect  of  any  legal  or  equitable  claim  properly 
brought  forward  by  them ;  ''so  that,  as  far  as  possible,  all 
matters  so  in  controversy  between  the  parties  may  be  com- 
pletely and  finally  determined,  and  all  multiplicity  of  legal 

(y)  Section  24  (3).  (o)  Section  24  (6). 

(i)  Section  24  (4).  (ft)  Section  24  (6). 
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proceedings  concerning  any  of  such  matters  avoided  "  (c). 
The  Act  contains  several  provisions  which  either  amend  or 
declare  the  law  on  various  equitable  matters,  and  finally 
provides  that  "  in  all  matters  not  hereinbefore  particularly 
mentioned,  in  which  there  is  any  conflict  or  variance  between 
the  rules  of  equity  and  the  rules  of  the  common  law  with  refer- 
ence to  the  same  matter,  the  rules  of  equity  shall  prevail "  (ct). 

Object  and  "The  main  object  of  the  Judicature  Act,"  said  Ix)rd 

Ju^ciSjiire*    Watson  (e),  '*  was  to  enable  the  parties  to  a  suit  to  obtain 
Act.  in  that  suit  and  without  the  necessity  of  resorting  to  another 

court,  all  remedies  to  which  they  are  entitled  in  respect  of 
any  legal  or  equitable  claim  or  defence  properly  advanced 
by  them,  so  as  to  avoid  a  multiphcity  of  legal  proceedings. 
.  .  .  The  Act  of  1873  deals  with  the  remedies  and  not 
with  the  rights  of  parties  litigant.  It  was  not  intended  to 
affect  and  does  not  affect  the  quality  of  the  rights  and 
claims  which  they  bring  into  court,  and  submit  to  the 
judgment  of  the  court,  whether  as  plaintiffs  or  as  defen- 
dants." The  Judicature  Act  has  conferred  upon  one  and 
the  same  tribunal  the  jurisdiction  which,  before  that  Act, 
was  exercised  separately  by  the  courts  of  equity  and  the 
courts  of  common  law ;  and  its  provisions  prevent  any 
collision  between  the  principles  by  which  these  courts  before 
the  Act  were  respectively  guided.  A  claim  which  before 
the  Act  could  only  have  been  adjudicated  upon  in  the  Court 
of  Chancery,  because  the  courts  of  common  law  did  not 
,  recognise  its  existence,  can  now  be  lawfully  adjudicated 
upon  by  any  division  of  the  High  Court  of  Justice  or  any 
judge  of  any  division ;  and  the  apportionment  of  suits 
between  the  different  divisions  is  based  upon  considerations 
of  convenience  and  not  upon  differences  of  jurisdiction. 
Where  a  man  before  the  Judicature  Act  became  entitled  by 
the  same  cause  of  action  to  two  distinct  remedies,  one  of 
which  he  could  only  pursue  in  a  court  of  common  law  and 
the  other  only  in  the  Court  of  Chancery,  he  can  and  must 


I 


e)  Section  24  f7).  (d)  Section  25  (11). 

e)  Ind  Coope  ^  Co,y,  Emmertim (ISS7^,  12  App.  Caa.  800,  p.  308. 
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sinoe  the  Act  pursue  both  his  remedies  in  one  proceeding ; 
and  if  the  remedies  are  cumulative  the  same  court  in  one 
prooeeding  will  give  him  both,  while,  if  they  are  alternative, 
the  court  will  give  him  that  remedy  which  is  adapted  to  the 
circuDostances  of  his  case.    But  the  two  streams  of  juris- 
diction, though  they  run  in  the  same  channel,  run  side  by 
aide  and  do  not  mingle  their  waters.      The  distinction 
between  legal  and  equitable    claims — between  legal  and 
equitable    defences — and    between    legal    and    equitable 
remedies — has    not    been   broken   down   in    any   respect 
by  recent  legislation.     A  legal  claim  can  only  be  met 
by  a  legal  defence  or  by  some  equity  available  to  the 
defendant  which,  before  the  Judicature  Act,  would  have 
justified  a  court  of  equity  in  restraining  the  plaintiff  at  law 
either  from  proceeding  with  his  action  or  from  enforcing 
his  judgment.    A  legal  claimant  cannot  be  put  upon  equit- 
able terms  and  a  legal  claim  is  not  determined  merely  by 
the  lapse  of  time,  apart  from  the  operation  of  a  statute  of 
limitations.     On  the  other  hand  equitable  claims  cannot  be 
enfcMxsed  against  a  legal  title,  which  they  have  no  ground  in 
conscience  to  remove ;  they  may  be  met  by  several  defences 
which  have  no  operation  against  a  legal  claim ;  and  they 
may  be  lost  by  mere  inaction  for  a  period  of  time  varying  in 
length  with  the  nature  of  the  claim.     The  granting  or 
lefosing  of  legal  remedies  does  not  depend  upon  the  dis- 
cretion of  the  court.    If  A.  has  entered  into  a  contract  with 
B.  and  has  broken  the  contract,  or  if  A.  has  trespassed  on 
B.'s  land,  B.  is  entitled  as  of  right  to  obtain  judgment  in 
his  favour  and  to  recover  at  least  nominal  damages.    But 
the  remedies  given  in  equity  are  discretionary.    The  court 
is  not  bound,  because  A.  has  contracted  to  convey  land  to  B. 
and  refuses  to  convey  it,  to  compel  A.  specifically  to  perform 
Us  contract.  The  court  is  not  bound,  because  A.  has  erected 
a  building  which  obstructs  B/s  ancient  lights,  to  compel  A. 
by  an  injunction  to  pull  the  building  down.    A  court  in 
granting  or  refusing  an  equitable  remedy  can  take  into 
consideration  the  conduct  of  the  parties  and  it  can  refuse 
its  peculiar  remedy  in  a  case  otherwise  proper  where  the 
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grafting  it  would  inflict  a  serious  hardship  upon  the  defen- 
dant and  where  the  plaintiff's  legal  remedy  would  afford 
him  ample  compensation. 

Although  it  is  still  necessary  for  the  reasons  stated  to 
lay  stress  on  the  distinction  between  legal  and  equitable 
titles,  and  between  legal  and  equitable  remedies,  a  modem 
treatise  on  the  principles  of  equity  will  not  deal  with  all  the 
subject-matters  which  it  was  usual  to  consider  in  a  treatise 
composed  before  the  Judicature  Act.  Many  of  the  matters 
which  came  before  the  Court  of  Chancery  were  matters  of 
pure  machinery,  c.^.,  discovery  and  perpetuation  of  testi- 
mony ;  and  these  matters  are  more  conveniently  dealt  with 
in  a  treatise  on  practice.  A  modem  treatise  on  equity  should 
confine  itself  first  to  the  substantive  rights  which  before 
the  Judicature  Act  were  only  recognised  in  courts  of  equity 
and  secondly  to  the  peculiar  remedies  by  which  courts  of 
equity  enforced  either  equitable  claims  or  claims  established 
in  another  jurisdiction  or  by  which  they  protected  property 
until  the  right  to  it  could  be  determined.  These  two 
subjects  are  dealt  with  in  the  Second  and  Third  Parts  of 
this  treatise. 


(    25    ; 


Williams,  contains  mme  interesting  matter.  The  earliest  discussion  of 
the  priociples  upon  which  the  court  acted  is  in  the  famous  treatise  known 
«  Doctor  and  Student,  first  published  in  1523,  and  in  a  contemporary 
replj,  which  is  given  in  Harg^ve's  Law  Tracts,  pp.  321  et  scq, 

(h)  See  the  language  of  James  I.  in  giving  judgment  in  the  controversj 
between  Coke  and  EUesmere,  1  Collectanea  Juridica,  p.  63  ;  1  Sanders,  98. 

(0  Pollock  and  Maitland,  History  of  English  Law,  toL  i.,  p.  130. 

W  Smith  T.  Wilmer  (1747),  3  Atk.  696,  p.  698. 


/: 


CHAPTEE  II. 

ORIGIN    AlO)    DEVELOPMENT    OF    THE 

JURISDICTION  (a). 

The  king  (according  to  English  law)  was  the  fountain  of  Nature  and 
justice  and  equity ;  he  swore  at  his  coronation  to  dispense  coi^ioiriaw 
to  all  his  subjects  csquam  et  rectam  justitiam  {b) ;  and  every  jurisdiction, 
jtirisdiction  in  England  exercised  its   authority  under  a 
delegation  from  him  either  general  or  particular.      The 

authority    P-Tftr/»iaA<1    Ky    fha    oqj^r^.a    nf    Aninmnn  JaW .  WaS 

conferTed»jghenfl3rfir_a  .controYersy  arose  which  called  for  / 

adjudication^  by  a    writ  adapted   to    the    circumstances     / 
oT  the   controversy    in    question  (c).     This    was    known 
as ^n^orig^nal -wut.     "Original  writs,"  said  Lord  Hard-     ^ 
wicsE  {d),    "were    commissional  to    courts    of    common 

(a)  The  most  important  modem  authorities  on  the  history  of  the  Conrt 
<fl  Chancery  are  F^grave*8  Efisay  upon  the  Original  Authority  of  the 
King's  Council,  1834,  Spence's  Equitable  Jurisdiction  of  the  Court  of 
Chancety,  1846,  and  fiaLldon*s  Introduction  to  Select  Cases  in  Chancery 
(Sdden  Society),  1896.  Yalulible  information  may  also  be  found  in  two 
coDtTOTersial  tracts  :  A  Discourse  of  the  Judicial  Authority  belonging  to 
^  Office  of  Master  of  the  KoUs,  2nd  ed.,  1728  (by  Jekyll,  M.R),  and 
the  Legal  Judicature  in  Chancery  Stated,  1727  (ij  Burronghs,  a  Master 
in  Chancery,  aided  by  Bishop  Warburton).  The  earliest  proceed- 
nigii  sre  given  in  the  Introduction  to  the  Calendar  of  Proceedings  in 
Chtoceryin  the  Reign  of  Queen  Elizabeth,  toI.  i,  1827;  vol.  ii.,  1830, 
sod  in  the  Tolnme  edited  by  Mr.  Baildon.  Crompton  (L^Authoritie  et 
Jmifldiction  des  Courts,  1594),  collects  cases  from  the  year-bookfi  and 
*l>ridgment8 ;  Monro  (Acta  Cancdlariae,  1847)  gives  specimens  of 
Kports  and  certificates  in  the  reigns  of  Elizabeth  and  James  I.,  and 
extracts  from  liie  reg^trars*  books  from  S6  Hen.  8  to  the  end  of  Eliza- 
heth.  The  orders  and  rules  in  Chancery  have  been  collected  by  Beames, 
1815,  and  more  fully  hj  Sanders,  2  toIs.  1845.  The  earliest  books  of 
pnu^ce  are  West's  Symboleography,  Fart  2,  1627,  which  also  contains 
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law,  for  without  an  original  none  of  these  courts  had  a 
commission  to  hold  pleas;  and  a  judgment  where  there  is 
no  original  is  void*  unless -hy  rAn.gnn  nf  prJYJlftgft  "  The 
growth^  of  original  writs  was  arrested,  in  spite  of  the 
Statute  of  Westmihster  the  Second,  soon  after  the  reign  of 
Edward  I.  (e),  and  cases  arose  for  which  the  common  law 
gave  either  an  inadequate  remedy  or  no  remedy  at  all. 
Moreover,  even  where  the  common  law  offered  a  remedy, 
yet  if  the  parties  were  unequally  matched  in  wealth  and 
influence  the  weaker  party  often  had  little  chance  of 
obtaining  a  judgment  in  his  favour  or,  if  he  obtained  it, 
of  enforcing  it. 

Jurisdiction        To  meet  these  difficulties  it  became  necessary  for  the 
council  and     sovereign  to  exert  that  judicial  authority,  which  he  had  not 
chancellor,  p^  yet  parted  with  ;  and  he  exerted  it  by  delegation  sometimes 
'>N,..,  to  his  Council  and  sometimes  to  his  Chancellor.     It  is 

impossible  to  define  with  any  precision  the  respective 
functions  of  the  Council  and  the  Chancellor  in  the  four- 
teenth and  early  part  of  the  fifteenth  centuries  (/).  It  is 
clear  that  the  council  was  mainly  concerned  with  cases  in 
which  the  complainant  had  a  remedy  at  common  law, 
but  that  remedy  was  rendered  unavailing  by  the  influence 
of  his  adversary  over  the  jury,  the  sheriff,  or  the  judge; 
•  while  matters  in  which  the  complainant  had  no  remedy  at 
law  came  more  frequently  before  the  Chancellor,  at  first 
apparently  by  delegation  in  particular  instances  and  then 
by  a  general  delegation.  In  the  reign  of  Edward  I.  several 
petitions  or  bills  for  relief  which  had  been  delivered  to  the 
King  were  transmitted  by  him  by  Letters  of  Privy  Seal  to 
the  Chancellor  or  Master  of  the  Bolls,  with  a  request  that 
they  should  give  the  petitioner  or  complainant  "  taU 
remedium  quaU  consonum  vobis  visum  fuerit  honestati  "  or 
** qtcale  de  jure et  gratia curicB nostrcB  videritis  faciendum** (g). 
The  origin  of  the  independent  jurisdiction  of  the  Chancellor 
is  generally  sought  in  a  proclamation  of  Edward  III.,  in  1349, 

(<?)  Pollock  and  Maitland,  vol.  i.,  p.  174  ;  toI.  ii.,  p.  562. 
If")  See,  especially,  Palgrare,  op.  clt.,  pp.  65  et  seq. ;  Baildon,  op.  cit, 
pp.  xix  et  8eq. 

(g")  Instances  in  Jadicial  Aathority  of  M.K.,  pp.  86,  87. 
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to  the  Sherifb  of  London.  <'  Forasmuch,"  says  the  King, 
**  as  we  are  greatly  and  daily  busied  in  various  appeals  oon- 
ceming  us  and  the  state  of  our  realm  of  England,  we  will 
that  all  business,  whether  relating  to  the  common  law  of 
our  kingdom  or  to  our  special  grace  hereafter  cognizable    y,  /        ^ 

before  us,  be  prosecuted  as  follows,  viz.,  the  common  law  ii^^<.^  r-.^  -  '  -^   # 
business  before  the  Archbishop  of  Canterbury  elect,  our  #  ^        j 

Chancellor,  by  him  to  be  despatched,  and  the  other  matters  7^.  /  i 

grantable  by  our  special  grace — alia  negotia  de  gratia  nostra  /  /*    »',  .    . 
concedenda — ^before  our  said  Chancellor  or  our  well-beloved  ^  , .  >  a 

clerk,  the  Keeper  of  the  Privy  Seal,  so  that  they  or  one  of -^  /  '  '^  '^    ^     \ 
them  transmit  to  us  such  petitions  of  business  as  cannot  be  .   .  .  4  <«  r 

determined  without  consulting  us,  together  with  their  advice 
thereupon,  without  any  further  prosecution  to  be  had  before 
us  for  the  same,  that  upon  inspection  thereof  we  may 
further  signify  to  the  said  Chancellor  or  Keeper  our  will 
and  pleasure  therein,  and  that  none  other  do  for  the  future  / 

pursue  such  kinds  of  business  before  us  *'  (A).     In  1487  the   /. .  ^> .  .   \       \ 
Act  was  passed  which  established  the  court  of  Star  Chamber.    "* '     '    ' 
The  Act  (i)  recites  **  how  by  unlawful  maintenances,  giving*^  *  {  k*.^  /   ^\  ^r.^l 
of  liveries,  signs,  and  tokens,  and  retainers  by  indenture, 
promises,  oaths,  writing  or  otherwise,  embraceries  of  the 
king's  subjects,  untrue  demeanings  of  sheriffs  in  making  of 
panels  and  other  untrue  returns,  by  taking  of  money  by 
juries,  by  great  riots  and  unlawful  assemblies,  the  policy 
and  good  rule  of  this  realm  is  almost  subdued.''     From  ^    >, 

^hat  time  forward  the  *'  misbehavings  above  rehearsed "  ^    *    * 

oeased,  as  a  rule,  to  be  dealt  with  by  the  Chancellor,  while 
matters  which  are  now  regarded  as  belonging  to  the  equi- 
table jurisdiction  came  before  him  exclusively  (k).  The 
equitable  jurisdiction  which  was  thus  established  about  four 
hundred  years  ago  has  been  a  plant  of  marvellous  growth 


(i)  The  original  text  ia  giTen  from  the  Roll  in  the  Legal  Judicatare  in 
Chancery  Stated,  p.  30  n,  and  the  Introdnction  to  the  Close  RolU, 
pi  xxTiii. 

3  Henry  7,  c.  1. 

Baildon,  op.  cit.,  p.  zx.  Mr.  Pike  thinks  it  probable  (Introdnction 
to  Y.  B.  12  &  13  Edw.  1),  that  what  was  afterwards  treated  as  the  ordinary 
or  common  law  jurisdiction  of  the  Court  of  Chancery  was  originally  part 
of  its  extraordinary  jurisdiction.  With  such  ordinary  jurisdiction  this 
treatise  is  not  concerned. 
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and  vitality;  but  the  development  of  its  various  branches 
has  been  curiously  unequal.  For  the  better  understanding 
,  of  that  growth  and  of  the  circumstances  which  have  impeded 
or  arrested  it  in  certain  directions,  it  is  necessary  to  con- 
sider, first,  the  procedure  adopted  by  the  court  in  deter- 
mining controversies ;  secondly,  the  form  of  its  orders  and 
decrees;  thirdly,  the  process  by  which  it  compelled 
appearance  and  enforced  its  decrees ;  and  fourthly,  certain 
principles  by  which  it  was  guided  in  fixing  the  extent  and 
limits  of  its  jurisdiction. 

I. — Procedure  in  Equity. 

Prooedure  The  procedure  in  equity,  as  has  been  often  pointed  out  (Z), 

.    ^^n^^*"  derived  some  of  its  most  striking  characteristics  from  the 

procedure  of  the  canon  law.  Prom  the  canon  law  equity 
derived  its  power  of  wringing  a  confession  on  oath  from  the 
conscience  of  the  defendant  (m),  and  its  system  of  examining 
witnesses  (n) ;  and  the  bill  of  complaint,  by_  which  every 
proceeding  in  Chancery  was  commenced^  corresponded  to 
thTlibellus  of  canon  law^roce3T^. 

Bill  of  A  bill  of  complaint  is  defined  by  West  (o)  as  "  a  declara- 

comp  m  .  ^Jqj^  Jjj  writing,  showing  the  plaintiffs  grief,  and  the  wrong 
which  he  supposeth  to  be  done  unto  him  by  the  defendant, 
and  what  damages  he  sustaineth  by  occasion  thereof,  praying 
process  against  him  for  redress  of  the  same."  The  bill  was 
addressed  to  the  Lord  Chancellor  or  Lord  Keeper.  If  there 
was  no  Chancellor  or  Keeper,  or  if  the  Chancellor  or  Keeper 
was  himself  the  alleged  wrong-doer  or  had  an  interest  in  the 
matter  in  suit  which  disqualified  him  from  acting  as  judge, 
the   bill    was  addressed  directly  to  the  king  (p).      The 

(T)  See  especially  Professor  LangdeU's  Introdaction  to  his  Snmmaiy  of 
Equity  Pleading.  The  procedure  in  the  Coart  of  Requests  "  was  altogether 
according  to  the  process  of  sammarr  caases  in  the  civill  law."  Julius 
C.£SAR,  M.R.,  in  Leadam's  Introdaction  to  Select  Cases  in  the  Coart  of 
Keqaests,  p.  xxi. 

(m)  Cf.  Foamier,  Les  Officialitcs  aa  Moyen  Age,  p.  179. 

(n)  Foornier,  pp.  188  et  teq, 

(o)  Symboleog.,  Part  2,  p.  194.  West  goes  on  to  quote  the  two  verses 
in  which  the  canon  law  doctors  describe  the  points  of  a  good  libellus.  Cf. 
Foumier.  p.  142. 

ip)  Dime*  y.  Orand  Junction,  Canal  Co.  (1852),  3  H.  L.  Cas.  759. 
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snbseqnent  proceedings  were  founded  on  the  bill.  No  writ 
was  necessary  to  give  the  Chancellor  jurisdiction  over  a 
eoniroversy.  He  was  not  confined  to  the  remedy  suggested 
by  the  complainant,  who  indeed  often  left  it  to  the  Ghan- 
ceUor's  superior  wisdom  {q).  He  could  mould  the  relief 
given  to  meet  the  justice  of  the  particular  case.  Moreover, 
he  was  not  restricted,  when  he  was  properly  seised  of  a 
matter,  to  granting  or  refusing  the  relief  sought  by  the 
plaintiff  against  the  defendant.  He  could  impose  terms 
upon  the  plaintiff  as  a  condition  of  granting  relief ;  or,  if  a 
cross-bill  were  filed  by  the  defendant,  he  could  grant  direct 
relief  against  the  plaintiff  in  the  same  proceeding. 

The  appearance  of  the  defendant  was  compelled  by  a  writ  Writ  of     •  .    . 
of  which  there  appear  to  have  been  two  slightly  different  subpoena,  "a  ' 
varieties.      One  was  known  as  the  writ  quibusdam  certis'' 
de  eau9%s,  and  the  other  as  the  writ  of  subpcena.      The 
Gonmions,  in  comj^laining  of  these  writs,  allege  that  they   ,*  ^    ' 
were  invented  by  John  Waltham  (r),  who  was  Master  of    ." 
the  Bolls  from  1381  to  1386;    but  they  appear  to  be  of    /a   ^^    ,        ,  ^ 
earlier  date  {s).    The  writ  quibusdam  certis  de  cau^is  was 
addressed  to  the   defendant,   and  commanded    him    '*to 
appear  personally  before  us  in  our  Chancery  at  a  fixed  date 
wherever  it  shall  then  be  to  answer  the  complaints  which 
will  then  and  there  be  made  against  you  on  our  part  and  to 
do  and  suffer  the  commands  which  we  shall  then  and  there 
lay  upon  you.     Herein  fail  not  at  your  peril "  (i)  or  **  under 
penalty   of    our    severe    displeasure "  (u).      The   writ    of 
subpoena  differed   from   the   last-mentioned  writ  only   in 
naming  the  specific  penalty  of  £100,  a  penalty  which  was 
not  exacted  (x). 

When  the^  defendant  appeared  in  answer  to  the  writ  of  Answer  of  the  ^ 
subpoena  he  was,  in  the  earliest  period  of  the  jurisdiction,  ^®f®^^dant. 
examined  vivd  voce  by  the  Chancellor.     At  a  later  date  his 
answer  was  taken  down  in  writing  and  filed  with  the 

(^)  Baildon,  op.  cit.,  p.  xt. 

(r)  Rot.  Pari.  !▼.,  p.  84.  (#)  Baildon,  op.  cit,  p.  xiv. 

(0  Select  Cases  in  Chancery  (Selden  Society),  pp.  3, 10. 

(»)  Select  Cases,  pp.  10,  39. 

(af)  We8t*8  Sjmboleog.,  Part  2,  p.  184. 
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bill(y).  When  he  was  unable  to  appear  personally,  ihfl 
court  granted  a  commission  to  take  his  answer  (jer).  Written 
answers  began  to  be  put  in  by  the  middle  of  the  fifteenth 
century  (a).  The  defendant,  probably  from  the  eaxliest 
time,  was  sworn  to  his  answer,  whether  it  was  verbal  or 
written  (6).  The  answer  served  two  purposes.  "  In 
Chancery,"  said  Lord  Macolesfield  (c),  "  a  plaintiff  has 
a  right  to  require  a  discovery  of  all  such  facts  as  are 
material  for  his  advantage  upon  the  oath  of  the  defendant. 
And  therefore  the  answer  is  not  only  the  party's  own 
defence,  but  it  is  to  supply  the  plaintiff  with  evidence,  who 
therefore  may  except  to  it  as  insufficient,  so  far  as  it  is 
short  of  answering  to,  and  giving  an  account  of  all,  of  every 
minute  circumstance  that  he  charges." 

Examination  Originally,  the  witnesses  were  examined  vivd  voce  in 
of  witnesses.  ^Q^^t  either  by  the  Chancellor  or  by  some  one  deputed  by 
him  {d)f  and  there  are  cases  of  vivd  voce  examination  as  late 
as  the  reign  of  Elizabeth  (e).  A  different  system,  however, 
was  established  by  that  time,  and  lasted  without  substantial 
alteration  until  the  middle  of  the  nineteenth  century.  In 
causes  which  were  brought  to  a  hearing  (/),  evidence  was 
obtained  in  the  form  of  depositions  taken  upon  written 
interrogatories.  Examinations  in  court  were  taken  by 
officers  of  the  court  called  examiners.  Examinations  out 
of  court  were  taken  by  commissioners  specially  appointed 
ad  hoc.  The  commissioners  (according  to  an  Elizabethan 
writer)  were  ''for  the  most  part  imlearned,  unexpert,  apt 
to  be  circumvented  by  some  crafty  associate  of  theirs,  and 
ever  affectionate  to  one  of  the  parties"  (g).    Each  witness 

(y)  1  Spence,  372  ;  Baildon,  p.  xxvii. 

Iz)  Monro,  p.  192  ;  West,  Part  2,  p.  186. 

(rt)  Baildon,  p.  xxvii.  (J)  Baildon.  p.  xxTii. 

I   (c)  Trial  of  Lord  Macrlesfield  (1725),  16  St.  Tr.  767,  p.  1267. 

\d)  Baildon,  p.  xxviii ;  Treatise  of  the  Maisters  (Hargrave's  Law 
Ti-acts,  p.  304). 

(6-)  1  Spence,  p.  379  n  (d). 

(^f)  Different  rules  applied  to  interlocutory  matters  and  to  matters 
brought  forward  bj  petition.  There,  the  evidence  was  adduced  in  the 
form  of  affidavits.  It  was  published  as  soon  as  the  affidavits  were  filed, 
and,  notwithstanding  publication,  fresh  evidence  of  the  same  kind  might 
be  brought  forward  from  day  to  day. 

(2^)  Treatise  of  the  Maisters,  tupra,  p.  304. 


Procedure  in  Equity.  31 

was  examined  separately  and  withoat  the  presence  of  any 
third  party.     The  depositions  when  taken  remained  with 
the  examiner  or  commissioners,  who  were  bound  by  oath 
not  to  commonicate  their  contents  to  either  party  until  the 
time  expired  within  which,  according  to  the  rules  of  the 
court,  both  sides  were  obliged  to  conclude  their  evidence. 
Publication  then  passed ;  that  is  to  say,  the  depositions  were 
made  public  and  copies  given  out  to  the  parties  (h).    This 
system  lent  itself  to  many  criticisms  (t).    The  interrogatories 
vere  framed  by  counsel,  who  had  no  direct  communication 
with  the  witness  to  be  examined  and  often  had  no  means  of 
ascertaining  what  precise  information  he  could  give.     Inter- 
Tt^tories  for  the  cross-examination  of  adverse  witnesses 
were  of  little  use  and  rarely  employed,  as  they  were  neces- 
sarily prepared  without  the  least  knowledge  of  what  had 
been  asked  or  said  upon  the  examination-in-chief.       The 
examiner  in  town  never  deviated  from  the  interrogatories 
and  never  asked  for  any  explanation.     Commissioners  in 
the  eountrv  were  sometimes   instructed  on  the  matters 
which  were  in  issue  between  the  parties,  and  they  occasion- 
ally required  further  information.     At  the  hearing,  if  the 
evidence  was  conflicting  or  unsatisfactory  to  the  court,  as 
was  frequently  the  case,  the  court  directed  issues  to  be  sent 
to  a  court  of  common  law,  and  the  evidence  taken  pre- 
TioQsly  became  altogether  useless,  as  the  finding  of  the  jury 
on  the  issues,  and  not  the  original  examination,  determined 
the  fact.     In  certain  cases,  whatever  the  evidence  might  be, 
the  court  felt  itself  obliged  (if  one  of  the  parties  required  it) 
to  send  the  question  to  a  trial  at  law  or  an  issue.     For 
instance,  on  a  bill  brought  by  a  devisee  to  establish  a  will, 
the  heir-at-law  was  entitled  to  an  issue,  devisavit  vel  non. 
In  cases  of  legitimacy  and  suits  to  set  aside  deeds  for  fraud, 
it  was  not,  of  course,  to  direct  an  issue ;  but  the  court  was 

iS)  The  early  aatboriticH  on  the  practice  are  West's  Symboleog.,  Part  2, 
pp.  187  et  ieq, ;  Tothiirs  Proceedings,  pp.  16  et  geq.  ;  1  Sanders,  Orders, 
»..  9,  34,  70,  119,  123,  164 ;  Monro's  Acta  Cane,  pp.  295,  453,  502. 
nitnesses  conld  only  be  examined  after  publication  ad  informandum 
^^ientiamjudicU  (1  Spence,  380  ;  1  Sanders,  119  ;  Monro,  375,  459). 

(i)  These  criticisms  are  to  be  fonnd  in  the  evidence  given  to  the  first 
Chaoceiy  Commission.     See,  especially,  pp.  6,  211,  288,  291,  294,  340, 
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unwilling  to  decide  without  one  (k).  Where  the  court 
directed  an  issue,  it  sometimes  directed  that  evidence 
should  he  read  to  the  jury  which  was  not  available  at 
law,  e,g,,  the  defendant's  answer  or  depositions  taken  in 
chancery  (Q. 

Duties  of  the  The  masters  originally  formed  part  of  the  official  staff  of 
the  Chancery  in  its  capacity  as  officina  brevium  (m).  When 
the  Chancellor  became  a  judicial  officer,  the  masters 
assisted  him  in  the  performance  of  his  judicial  duties. 
In  the  sixteenth  and  early  part  of  the  seventeenth 
centuries,  a  wide  range  of  matters  was  delegated  to  them. 
Thus  the  consideration  of  pleas  and  demurrers  was  referred 
to  the  masters,  and  references  were  frequently  made  to  two 
masters  to  hear  the  cause  and  report  to  the  court,  to  hear 
and  determine,  if  they  could,  if  not,  to  report,  or  to  hear 
and  determine,  and  that  what  they  did  should  be  decreed 
by  the  court  accordingly.  This  system  was  abolished  by 
Lord  Bacon  (n).  In  the  eighteenth  century  the  chief  duty 
of  the  masters  was  to  report  to  the  judge  upon  those 
matters  which  were  ordered  at  the  hearing  to  be  referred 
to  them.  When  a  report  was  drawn  up,  the  parties  had 
liberty  to  object  to  it  before  the  master.  Their  objections 
were  made  in  writing,  and  were  called  exceptions.  All 
exceptions  put  in  before  the  master  might  be  spoken  to 
when  the  report  came  before  the  court.  If  there  was  no 
exception  to  the  report,  it  was  first  confirmed  nisi  causa, 
and  then  it  was  confirmed  absolutely  upon  a  second 
motion  (o).  The  matter  most  commonly  referred  to  the 
masters  was  the  stating  of  accounts  ;  and  perhaps  no  power 
possessed  by  the  court  had  a  larger  share  in  attreusting 
jurisdiction  than  the  power  of  having  complicated  accounts 
taken  before  a  master  {p). 

(ife)  See,  on  the  practice  as  to  directing  issues,  Coker  v.  Farewell  (172S), 
1  Swans.  390  n  ;  Boyse  v.  Rosshorough  (1856),  6  H.  L.  Cas.  2. 

(0  Colier  V.  Farewell,  mpra  ;  OtUvy.  Walker  (1746),  3  Atk.  407; 
Olynn  v.  Ba7ik  of  England  (1750),  2  Yes.  sen.  38,  p.  42. 

(w)  Treatise  of  the  Maisters,  tupra,  p.  301. 

(n)  Legal  Judicature  in  Chancery  Stated,  pp.  82 — 93. 

(o)  Trial  of  Lard  Macclesfield  (1725),  16  St.Tr.  767,  pp.  837  et  teq^  1272. 

Ip)  Ex  parte  Bax  (1751),  2  Ves.  sen.  388. 
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Officials  of  the  Court  of  Chancery  also  acted  as  cashiers  Funds  of  the 
of  the  suitors,  and  the  court  was  thereby  enabled  to  perform  ^^^^r^* 
wide  administrative  functions.  The  large  profits  made  from 
the  handling  of  suitors'  moneys  led  to  continual  squabbles 
between  the  different  officials  and  to  consequent  re-arrange* 
ments«  Before  the  Bevolution  of  1688,  all  money  ordered 
to  be  brought  in  was  paid  to  the  usher  {q).  In  Lord 
CowPBB*8  time  imhappy  differences  arose  between  the  usher 
and  his  deputy,  and  Lord  Cowfeb  ordered  all  money  that 
was  brought  in  to  be  paid  into  a  chest,  of  which  the  usher 
and  each  of  the  two  junior  masters  had  a  key.  The  masters 
then  demanded  a  share  of  the  spoil,  and  an  arrangement 
was  made  which  existed  under  Lord  Macclesfield.  Money 
ordered  to  be  paid  in  before  the  hearing,  whether  upon  bills 
of  interpleader  or  interlocutory  orders,  where  there  was  no 
reference  to  a  master,  was  paid  into  court,  that  is,  to  the 
usher.  On  the  other  hand,  where  there  was  any  reference 
to  a  master,  whether  by  interlocutory  order  or  at  the  hearing, 
the  money  was  brought  before  the  master  to  whom  the 
reference  was  directed.  Thus,  the  masters  had  the  control 
of  money  which  was  brought  in  to  be  disposed  of  upon  a 
purchase,  or  under  a  decree  to  pay  legatees  or  creditors,  or 
which  was  to  be  put  out  upon  security  (r).  The  securities 
which  were  transferable  in  books  at  the  bank  or  elsewhere 
were  taken  in  the  master's  name  alone;  the  securities 
which  were  payable  to  bearer  were  held  by  him  alone ; 
and  there  were  also  considerable  sums  of  cash  in  the  hands 
of  each  master  (5).  In  the  time  of  Lord  Macclesfield 
large  defalcations  were  discovered  in  the  offices  of  several 
masters.  The  discovery  led  to  the  impeachment  and  con- 
viction of  that  learned  lord,  and  to  the  passing  of  an  Act  (t) 
which  vested  the  moneys  and  effects  of  the  suitors  in  a 
new  officer,  the  Accountant-General  of  the  Court  of 
Chancery. 

(g)  It  was  paid  to  the  crier  of  the  court  in  1547  (Monro,  330), 
(r)  Trial  0/ Lord  Macclesfield,  supra,  pp.  1017,  1162. 
(*)  Trial  0/ Lord  Macclesfield,  supra,  pp.  lOOU,  1318, 
(0  12  Geo.  1,  c  32. 


P.K. 
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Distinction 
between 
judgments 
and  decrees. 


II. — Obdebs  and  Decbeeb  in  Equity. 

There  was  a  fundamental  distinction  between  the  judg' 
ments  of  a  court  of  common  law  and  the  orders  or  decrees  of 
a  court  of  equity  (u).  The  judgments  of  a  court  of  common 
law  altered  the  legal  title  to  property  as  between  the  pajrties 
to  the  action;  the  orders  and  decrees  of  the  Court  of 
Chancery  bound  the  person  only,  that  is,  they  directed  a 
party  to  the  suit  either  to  do  or  to  abstain  from  doing 
something — to  execute  a  conveyance  or  release,  to  pay 
money,  to  deliver  a  chattel,  to  acknowledge  satisfaction  on 
a  bond,  to  abstain  from  cutting  timber  or  ploughing  up 
ancient  meadow  and  the  like  {x).  The  distinction  between 
a  judgment  at  common  law  and  a  decree  in  equity  may  be 
illustrated  by  a  case  in  which  equity  exercised  a  concurrent 
jurisdiction  with  the  common  law.  At  law  there  were  two 
judgments  in  a  writ  of  partition.  The  first  ordered  a 
partition  to  be  made  between  the  parties.  Upon  this  order 
a  writ  was  awarded  to  the  sheriff  to  go  with  a  jury  upon 
the  land  and  divide  it  into  as  many  parts  as  there  were 
co-parceners.  Upon  the  sheriff  making  his  return  to  the 
court,  a  second  judgment  was  given  "  quod  partitio  firma  et 
stabilis  inperpetuum  teneatur"  and  this  judgment  determined 
the  legal  title  of  the  parties  in  their  several  shares  (y).  A 
decree  in  equity  for  a  partition  appointed  commissioners  to 
divide  the  estate  which  was  to  be  partitioned  into  the 
number  of  shares  required,  and  to  allot  each  share  to  the 
party  entitled.    The  parties  were  then  directed  to  convey 


(u)  The  distinction  is  well  brought  oot  by  Langdell,  Sammary  of  Equity 
Pleading,  pp.  35  et  seq. 

(a?)  From  the  personal  character  of  the  decree  was  derived  the  practice 
of  a  re-hearing  (Y.  B.  27  H.  8,  14).  Until  a  decree  was  signed  and 
enrolled,  a  disappointed  party  was  entitled,  as  a  matter  of  course,  at  least 
from  the  time  of  Lord  Nottingham,  to  have  his  cause  re-heard  on  the 
certificate  of  two  counsel  to  the  cause  that  they  conceived  a  rehearing  to 
be  proper.  Second  re-hearings  occasionally  took  place  (1  HargraveV 
Juridical  Arguments,  453  et  seq. ;  Mitford  on  Pleadings,  4th  ed.,  90,  91  ; 
Mousley  v.  Carr  (1835),  3  My.&  K.205  ;  Buckeridge  v.  Whalley  (1862), 
4  D.  F.  &  J.  363).  As  to  the  distinction  between  bills  of  re-bearing  and 
bills  of  review,  see  dwTt  v.  Bamjield  (1673),  3  Swans.  607 ;  Sheffield  v. 
Duehess  of  Bucht  (1739),  West,  t,  Hardw.  682,  and  Mitford,  myra^ 

(y)  Co.  Lit  167  b,  168  a  ;  8  &  9  Will.  3,  c.  31 ;  Tuckfield  v.  Buller 
(1753),  1  Dick,  240  ;  Setou,  Ist  ed.,  276. 
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the  several  ahares  to  each  other  respectively  to  be  held  in 
severalty  (z).  In  equity  the  legal  title  was  transferred  not 
by  the  act  of  the  court  but  by  the  conveyances  to  be  made 
by  the  parties,  and  there  could  be  no  effectual  partition  in 
equity  unless  the  parties  were  competent  to  execute  the 
oonveyances  required  of  them  (a).  If,  therefore,  one  of  the 
parties  was  an  infant,  the  execution  of  mutual  conveyances 
was  respited  until  he  attained  the  age  of  twenty-one ;  and 
the  parties  were  protected  in  the  meantime  by  the  court  in 
the  possession  of  the  shares  which  the  commissioners  had 
allotted  to  them  (6). 

The  process  of  the  court,  which  was  originally  a  process  Power  of 
of  contempt,  developed,  as  will  be  pointed  out  hereaiter  (c),  ^^^^^^ 
into  a  process  of  execution.  The  court  took  and  retained 
possession  by  its  officers  of  the  property  of  a  disobedient 
party,  and  sometimes  even  transferred  the  possession  to  a 
purchaser.  Gradually  the  court  assumed  jurisdiction  to 
alter  the  possession  of  property,  not  merely  as  part  of  its 
process,  whether  in  addition  to  or  in  substitution  for  the 
compulsion  of  the  person,  but  by  way  of  giving  independent 
relief.  Thus  the  court  directed  a  sale  in  cases  in  which  the 
relief  sought  could  not  be  effected  by  personal  compulsion ; 
e,g.,  in  a  creditor's  administration  suit,  it  directed  a  sale  of 
the  personal  estate  or  of  real  estate  devised  for  payment 
of  debts;  in  a  suit  by  an  equitable  mortgagee  or  party 
entitled  to  the  benefit  of  a  charge,  it  directed  a  sale  of  the 
property  mortgaged  or  charged.  It  appointed  a  receiver  of 
property  in  controversy  until  the  rights  of  the  parties  could 
be  determined  (d),  and  at  a  later  date  by  way  of  giving  final 

(s)  Cdrteret  t.  Petty  (1676),  2  Swans.  323  n ;  Ikirl  of  Cardigan  v. 
Montagu  (1755),  Seton,  Ist  ed.,  p.  184.  Where  a  decree  was  made  to 
settle  boundaries,  no  conyeyances  were  required,  as  the  settlement  merely 
amertained  the  pre-existing  legal  rights  of  the  parties.  The  decree  some- 
times provided  for  delivery  of  possession  by  one  party  to  the  other  (Seton, 
1st  ed^  p.  202). 

(a)  wJuiUy  t.  Dawson,  (1805),  2  Sch.  &  Lef.  367,  p.  372. 

(fr)  Tuekfield  t.  BvMer^  supra ;  Mitford,  p.  120. 

(e)  P.  40. 

(^  BeceiTers  in  this  case  were  originally  identical  with  sequestrators 
(^Middleten  t.  Zorte  (1617),  Monro,  245).  Lord  Keeper  Williams 
wonld  alter  no  possession  on  a  petition  "  unless  it  be  ...  to  save  (by 
a  seqnestration  in  indifferent  hands)  some  boTia  peritura    •    .    .    which 

D  2 
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relief  to  a  creditor  where  execution  could  not  be  had  at 
common  law.    But  the  court  never  affected  to  deal  with  the 
legal  title,  except  where  the  alteration  of  possession  itself 
vested  the  legal  title  in  the  person  to  whom  the  court  gave 
possession.    Where  the  court  ordered  a  sale  of  land   it 
directed  a  conveyance  by  the  party  or  parties  in  whom  the 
legal  estate  was  vested,  and  the  purchaser  only  acquired 
a  legal  title  by  the  conveyance.     If  a  necessary  party  to  the 
conveyance  was  an  infant,  the  court  could  not  (before  it 
had  statutory  authority)  give  a  legal  title  to  the  purchaser. 
It  could  do  no  more  than  ensure  his  peaceful  enjoyment  of 
the  property  purchased  until  the  infant  attained  twenty- 
one.    A  receiver  appointed  by  the  court  has  only  possession 
of  the  property  over  which  he  is  appointed  receiver.     A 
receiver  of  land  can  only  distrain  upon  a  tenant  in  the  name 
of  the  owner,  except  where  the  tenant  has  attorned  (e).     If 
the  court  orders  a  party  to  the  action  to  deliver  goods  or 
to  pay  money  to  a  receiver,  the  receiver  cannot  maintain 
an  action   in  his  own  name  to  compel  obedience  to  the 
order.    He  can  only  sue  in  his  own  name  where  he  has  an 
independent  cause  of  action.     Thus,  if  a  receiver  holds  a 
bill  of  exchange  as  receiver,  he  may  sue  on  it  and  recover 
the  money  in  his  own  name  by  the  law  merchant ;  and  if 
he  is  possessed  of  chattels  as  receiver,  and  the  chattels  are 
unlawfully  detained  from  him,  he  may  sue  to  recover  them 
by  virtue  of  his  special  property  as  bailee  (/). 

Power  given       The  difficulties  in  the  way  of  the  court  have  been  met  by 

J^^h^      various  statutory  provisions.    The  Trustee  Act,  1893  (^), 

legal  title.       consolidating  previous  enactments,   enables  the  court  to 

make  orders  vesting  land  in  a  great  variety  of  cases  (A). 

The  Act  gives  in  substance  (t)  the  same  effect  to  a  vesting 

order  as  if  every  person  whose  legal  rights  or  supposed 

are  ready  to  be  carried  awaj  by  force  by  nnresponsal  men  and  wiU  not 
stay  for  a  decree  in  court "  (Hacket's  Scrinia  Keserata.  Part  1,  p.  106). 
Later,  receivers  and  seqnestratorB  were  Hharply  distinguished  {Rowley  t. 
Ridley  (1784),  2  Dick,  622,  p.  630). 

(e)  Shelly  ▼.  PelJiam  (1747),  1  Dick.  120 ;  Pitt  ▼.  Snowden  (1762), 
3  Atk.  750  ;  Ifuffhcg  v.  Hn^hes  (1790),  1  Vea.  jun.  161. 

(/)  In  re  Saoher  (1888),  22  Q.  B.  D.  179. 

(^)  56  &  57  Vict.  c.  53. 

(A)  Sections  26-^31.  (t)  Section  32. 
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rights  are  affected  had  been  an  ascertained  and  existing 
person  of  fall  capacity  and  had  executed  a  conveyance  or 
release  to  the  effect  intended  by  the  order.  Wherever  a 
vesting  order  can  be  made  the  court  may  appoint  a  person 
to  convey  the  land  or  release  the  contingent  right ;  this 
conveyance  or  release  has  the  same  effect  as  a  vesting 
order  (A;).  The  court  may  also  in  the  cases  mentioned  in 
the  Act  make  an  order  vesting  the  right  to  transfer  or  call 
for  a  transfer  of  stock,  or  to  receive  the  dividends  or  income 
thereof,  or  to  sue  for  or  recover  a  chose  in  action  in  any 
such  person  as  the  court  may  appoint,  and,  wherever  a 
vesting  order  can  be  made,  the  court  may  appoint  some 
proper  person  to  make  or  join  in  making  the  transfer  (Q. 
The  Supreme  Court  of  Judicature  Act,  1884  (w),  provides  (n) 
that  where  any  person  neglects  or  refuses  to  comply  with 
a  judgment  or  order  directing  him  to  execute  any  con- 
veyance, contract,  or  other  document,  or  to  indorse  any 
negotiable  instrument,  the  court  may,  on  such  terms  and 
conditions  (if  any)  as  may  be  just,  order  that  such  con- 
veyance, contract,  or  other  document  shall  be  executed,  or 
that  such  negotiable  instrument  shall  be  indorsed  by  such 
person  as  the  court  may  nominate  for  that  purpose ;  and  in 
such  case  the  conveyance,  contract,  document,  or  instrument 
so  executed  or  indorsed  shall  operate  and  be  for  all  purposes 
available  as  if  it  had  been  executed  or  indorsed  by  the 
parson  originally  directed  to  execute  or  indorse  it. 

Apart  from  statutory  authority,  the  court  could  not  make  Power  of 
a  decree  containing  simply  a  declaration  of  right  without  declare 
giving  consequential  relief  (o).    The  Chancery  Procedure  rights. 
Act,  1852  {p),  enabled  the  court  to  make  binding  declara- 
tions of  right  without  granting  consequential  relief ;  but  it 
was  held  that  that  enactment  only  enabled  the  court  to 
niake  declarations  of  right  in  cases  in  which  the  plaintiff 
might  have  consequential  relief  if  he  chose  to  ask  for  it  (q). 
Order  XXV.  of  the  Bules  enables  the  court  to  make  binding 

(i)  Section  33.  (m)  47  &  47  Vict.  c.  61. 

(0  Section  35.  (»)  Section  14. 

(jf)  JaeJuon  v.  TvtrTdey  (1853),  1  Drew.  617. 

ip)  15  &  16  Vict.  c.  86. 

Cff)  Jaehwn,  v.  Tandey,  supra;  Cox  v.  Barker  (1876),  a  Ch.  D.  359. 
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declarations  of  right  whether  any  consequential  relief  is  or 
could  be  claimed  or  not.  Under  this  Order  the  court  may 
make  declarations  in  cases  where  from  the  nature  or 
circumstances  of  the  case  no  substantive  relief  could  be 
given  by  the  court,  e,g,^  where  a  declaration  is  sought  as  to 
future  or  reversionary  rights ;  but  the  order  does  not  enable 
the  court  to  make  a  declaration  on  a  subject  as  to  which  ite 
jurisdiction  to  give  relief  is  excluded  by  statute  (r). 


Principles 
governing 
equitable 
process. 


Ill, — Pbocess  in  Equity. 

The  process  of  the  Court  of  Chancery,  as  we  find  it  in  the 
reign  of  Elizabeth,  was  based  upon  two  principles. 

First,  the  object  of  the  court  was,  primarily,  not  to 
redress  a  wrong  done  to  the  plaintiff  but  to  purge  the 
corrupt  conscience  of  the  defendant,  and  that  object  could 
not  be  attained  unless  the  court  was  able  to  secure  the 
presence  of  the  defendant  in  person  (s).  It  followed  that  if 
the  defendant  failed  to  appear  the  suit  could  not  go  on  and 
the  bill  could  not  be  taken  ^o  confesso  (t).  Even  if  he  was 
taken,  the  court  could  not,  until  they  were  enabled  by 
statute  in  1731  (u),  order  an  appearance  to  be  entered  on 
his  behalf.  On  the  other  hand,  where  the  defendant 
entered  an  appearance  but  failed  to  answer,  or  made  an 
insufficient  answer,  the  court  adopted  the  rule  of  the 
common  law,  and  decreed  the  bill  to  be  taken  pro  confesso 
against  him  either  altogether  or  so  far  as  it  had  not  been 
answered  (x). 

Secondly,  all  process  of  the  court,  from  the  subpcena  to 
the  writ  of  execution  of  a  decree  {y)  issued  under  the  Great 
Seal.    Disobedience  to  a  writ  under  the  Great  Seal  was  a 


(r)  Barrdolough  v.  Brown,  [1897]  A,  C.  615. 

(s)  See,  as  to  the  corresponding  doctrine  of  the  canon  law,  Foamier, 
Officialites  an  Moyen  Age,  pp.  15.S,  171,  252. 

(0  Anon,  (1667),  Freem.  Ch.  127  ;  Nodat  v.  Batle  (1683),  2  Ch.  R.  283. 

(w)  5  Geo.  2,  c.  25  ;  Powys  y.  Hendley  (1747),  Seton,  Ist  ed.,  370. 

(so)  Thomas  v.  Joneg  (1663),  Nels,  50  ;  Abergavenny  v.  Abergavenny 
(1730),  4  Via.  Abr.  446  pi.  1  ;  Oorbyn  v.  Birch  (1784),  2  Dick.  635. 

(v)  A  form  of  the  writ  of  execation  is  given  in  Judicial  Aathority  of 


M.A.|  p. 


159. 
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contempt,  punishable  by  the  unprisonment  of  the  offender 
until  he  cleared  his  contempt,   and,  under  the  original 
constitution  of  the  court,  punishable  in  no  other  manner  {z). 
The  ordinary  process  to  compel  an  appearance  consisted  of 
a  number  of  stages  of  gradually  increasing  intensity  (a). 
On  the  plaintiff  making  afSdayit  that  the  subpoena  had  been 
served,  an  attachment  was  awarded  against  the  defendant. 
The  attachment  was  an  order  from  the  king  to  the  sheriff 
to  attach  the  defendant  "so  as  to  have  him  before  us  in 
our  Chancery  at  a  date  therein  mentioned  to  answer  us  as 
well  for  a  contempt  as  for  the  matters  which  will  then  and 
there  be  brought  against  him  "  (b).    If  the  sheriff  returned 
that  the  defendant  had  not  been  found  in  his  bailiwick,  the 
plaintiff  proceeded  to  an  attachment  with  proclamation. 
This  differed  from  the  ordinary  attachment  in  requiring  the 
sheriff  in  all  places  within  his  bailiwick  to  make  public 
proclamation  "  on  our  part  that  the  defendant  under  pain  of 
his  allegiance  appear  personally  before  us  in  our  Chancery 
at  a  date  fixed"  (c).    If  the  sheriff  still  returned  that  the 
defendant  had  not  been  found  within  his  bailiwick,  a  com- 
mission issued  to  commissioners  named  by  the  plaintiff, 
ordering  them  to  attach  the  defendant  "  wherever  he  was 
fonnd  within  the  kingdom  as  a  rebel  and  contemner  of  our 
law."    This  was  known  as  a  commission  of  rebellion  (d). 
These  processes  were  made  out,  as  of  course,  by  the  clerk  in 
court,  and  passed  the  Great  Seal  without  an  order ;  but  if 
the  commissioners  of  rebellion  did  not  succeed  in  catching 
the  defendant,  an  application  to  the  court  was  required. 
On  this  application  the  Chancellor  made  an  order  for  the 
serjeant-at-arms  to  arrest  the  defendant,  and  then  issued  a 
warrant  under  his  hand  and  seal,  requiring  the  serjeant-at* 
arms  to  arrest  him  accordingly  and  bring  him  into  court  to 

(0  The  common  law  jadges  always  maintained  that  imprisonment  was 
the  only  legal  procesR,  either  of  the  Court  of  Chancery  (1  £q.  Abr.  130, 
Pl3  ;  3  Swans.  309  n),or  of  the  Star  Chamber  (Undson^s  Treatise,  p.  230), 
—in  both  cases  without  saooess. 

(a)  DoreY.  DoveillSS^ 2  Dick.  617 ; Rowley  t.  Ridley  (1784), 2  Dick.622. 

(h)  2  West's  Symboleog.,  p.  184. 

(O  2  West,  184, 183.  This  process  appears  to  be  based  upon  the  statate 
31  Hen.  6,  c,  2. 

(<Q  2  West,  185  ;  Crompton,  47  a. 
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answer  for  his  contempt  (e).  If  on  any  process  the  con- 
temner was  taken  he  was  brought  into  court  and  turned 
over  to  the  Fleet.  Where  the  decree  was  in  favour  of  the 
plaintiff,  he  was  given  a  writ  de  executione  judicii;  and  if 
the  defendant  refused  to  obey  the  writ  when  it  was  served 
upon  him  the  same  process  of  contempt  issued  against  him 
as  in  the  case  of  disobedience  to  a  subpoena  (/). 

r 

I^velopment      The  development  of  process  in  equity,  from  the  reign  of 
eqmty.  Elizabeth  to  the  present  time,  illustrates  the  inroads  which 

were  continually  made  upon  the  strict  doctrine  of  the  court 
by  the  necessities  of  the  situation.  Process  confined  to  the 
person  of  the  defendant  was  often  ineffective.  The  defen- 
dant might  ''walk  so  disguised"  that  it  was  impossible 
even  for  a  serjeant-at-arms  to  find  him  (g);  he  and  his  family 
and  servants  might  resist  the  serjeant-at-arms  by  force  (h), 
and  when  he  was  found  and  captured  and  in  the  Fleet,  he 
might  refuse  to  execute  the  order  of  the  court.  In  the 
sixteenth  and  seventeenth  centuries  the  court  did  not 
shrink  from  the  strongest  medicines  to  relieve  a  corrupt 
conscience.  It  confined  the  defendant  to  his  cell,  boarded 
up  the  windows  of  his  cell,  or  put  him  in  irons  (t).  Our 
Elizabethan  ancestors  often  preferred  to  suffer  these  incon- 
veniences than  to  obey  the  orders  of  the  court,  and  it  was 
found  that  compulsion  of  the  property  was  more  successful 
than  compulsion  of  the  person. 

1.  The  court  sometimes  fined  a  defendant  in  addition  to 
imprisoning  him  (k) ;  and  on  one  occasion  provided  that  the 
fine  should  be  doubled  every  term  until  he  performed  the 
decree  (Q. 

(0)  Bameuoell  y.  Smyth  (1618),  Monro,  259 ;  Judicial  Aothority  of  M.R.t 
169  ;  Ch.  Comm.  1826  ;  Evidence,  829. 

(/)  2  West,  189. 

(^)  Awhrey  y.  George  (1600),  Monro,  757. 

(A)  Ex  parte  QoeUU  (1612),  Monro,  172  ;  VarUore  v.  Lidall  (1624), 
Monro,  321. 

(0  Clerhe  v.  Waller  (1598),  Monro,  718,  "  His  lordship  mindeth  .  .  . 
to  lay  as  many  irons  on  him  as  he  may  bear " ;  Arundel  v.  Arundel 
(1600),  Monro,  741.  As  to  whether  whipping  was  ever  inflicted,  see  a 
note  by  Monro,  P-  131. 

(ik)  Caae  t.  Mrington  (1602),  Monro,  768  ;  Order  in  Powell's  Attonr- 
neys  Academy,  p.  40 ;  1  Sanders,  87. 

(Q  Awbrey  y.  Oeorge^  supra,  Hudson,  p.  229,  cites  a  similar  case  in 
Cam.  Stell. 
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2.  Where  a  decree  directed  the  defendant  to  deliver 
possession  of  land  (m),  the  court,  after  many  formalities  had 
been  performed  {n),  awarded  a  commission  either  to  neigh- 
bouring justices  of  the  peace  or,  more  usually,  to  the  sheriff 
and  to  justices  of  the  peace  authorising  them  to  put  the 
plaintiff  in  possession  of  the  premises  decreed  to  him  and  to 
preserve  him  in  the  same  (o).  By  the  reign  of  James  I.  a 
writ  of  assistance  directing  the  sheriff  to  put  the  plaintiff  in 
possession  was  sometimes  given  either  in  addition  to  ( p)  or 
in  lieu  of  (q)  the  commission  to  the  Justices.  The  writ  of 
assistance  was  superseded,  so  far  as  lands  are  concerned, 
by  the  writ  of  possession  constituted  by  Order  XLVII. ;  but 
the  writ  of  assistance  may  still  be  issued  to  recover  the 
possession  of  chattels  (r). 

3.  The  most  important  alteration  in  the  process  of  the 
oourt  was  due  to  the  introduction  and  development  of 
sequestrations.  Sequestrations  date  from  the  end  of  the 
sixteenth  century,  and  were  regarded  by  successive  chan- 
cellors as  the  most  valuable  weapon  of  the  court.  Seques- 
trations were  made  use  of  either  by  way  of  mesne  process, 
or  to  enforce  a  decree  («).  The  sequestrators  were  entitled 
to  possession  of  the  property  over  which  the  sequestration 
^VBs  granted,  and,  if  possession  was  denied  them,  the  court 
awarded  a  writ  of  assistance  to  put  them  in  possession  (t). 
At  law,  where  a  defendant  was  in  custody  under  a  capias 
od  uUufaciendum,  the  plaintiff  could  have  no  other  satisfac- 

(n)  In  the  reign  of  Elizabeth,  where  the  plaintififfl  suit  was  for  title  to 
land  and  the  defendant  either  did  not  appear  or  did  not  answer,  the  court 
"onetimes  put  the  plaintiff  in  possession  until  the  defendant  cleared  his 
contempt  (ZetCT*  y.  Ap  John  (1687),  Monro,  569 ;  2  West,  183,  b ;  1  Spence, 
^1) ;  hat  this  practice  was  abolished  by  Lord  Bacon  (Order  in  Powell, 
34 ;  1  Sandere,  1 13). 

(»)  See  Earl  of  Pembroke  v.  Ap  Hoell  (1666),  Monro,  368. 

(o)  Earl  of  Pembroke  t.  Ap  Hoell,  tupra  ;  Farnwr  v.  Wards  (1698), 
Monro,  704 ;  Gogtinge  v.  Osborne  (1600),  Monro,  751  ;  BUlingdey  v. 
ifoUncr  (1611),  Monro,  146,  illustrates  the  resistcmce  which  was  some- 
tiaies  offered  to  the  commissioners.  '*  The  house  is  not  to  be  won,*'  thej 
■ftji  *'  without  ordnance  to  batter  it  and  shedding  of  much  blood." 

ip)  Order  in  Powell,  p.  40  ;  1  Sanders,  110,  237. 

(?)  VcHahlest  t.  Foyle  (1660),  1  Ch.  R.  178  ;  Dove  y.  Do^ve,  supra  ; 
Chu.  Comm.  (1826),  Evidence,  p.  160. 

(r)  Wyman  ▼.  Knight  (1888),  89  Ch.  D.  166. 

(*)  RtrvB^  T.  Ridley  (1784),  2  Dick.  622. 

(f)  EdvMrds  y.  Pool  (1788),  2  Dick.  693. 
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tion  during  the  defendant's  Ute{u).  SequestratorB,  how- 
ever, were  often  appointed  to  enforce  a  decree  not  only 
where  the  defendant  could  not  be  found,  but  also  where  he 
had  been  taken,  and  refused  to  perform  the  decree ;  and  it 
was  settled  at  an  early  time  that  this  was  not  double 
execution  {x). 

Where  sequestrators  were  appointed  to  enforce  a  decree, 
the  process  wasjgradually  assimilated  to  process  of  execu- 
tion at  common  law,  "  All  the  processes  of  a  court  of 
equity,"  said  Lord  Habdwicke (^),  "are  for  a  supposed 
contempt,  yet  the  court  makes  a  distinction,  and  supports 
its  process  for  contempt  after  a  decree  by  way  of  analogy  to 
the  common  law."  First,  sequestration  was  originally  con- 
fined to  the  property,  the  subject-matter  of  the  suit. 
Bacon,  indeed,  argued  in  1600  that  a  decree  against  an 
executor  for  satisfaction  of  legacies  and  portions  might  be 
enforced  by  a  sequestration  of  the  executor's  lands  and 
goods,  and  represented  that  there  were  precedents  to  this 
effect  in  his  father's  time{z).  But  Bacon  himself,  as 
Chancellor,  ordered  that  no  sequestration  should  be  granted 
except  of  the  property  in  suit ;  nevertheless,  upon  a  decree 
made  for  a  rent  to  be  paid  out  of  land,  or  a  sum  to  be  levied 
of  the  profits,  the  land  might  be  sequestered  (a).  It  is  said 
that  so  early  as  1619  a  sequestration  was  issued  both 
against  lands  and  goods  where  the  decree  was  for  a  personal 
duty  (b) ;  and  it  was  settled  in  the  reign  of  Charles  II.  that 
a  sequestration  under  a  decree  extended  to  the  effects  in 
general  of  the  contemner  (c).  Secondly,  where  sequestra- 
tion issued  on  mesne  process,  it  died  on  the  death  either  of 
the  party  who  sued  it  out  or  of  the  party  in  contempt; 


(t*)  Kifisey  y.  Tardley  (1753),  1  Dick.  266. 

Car)  Ferryman  v.  Dinham  (1641),  1  Ch.  R.  152 ;  Kintey  v.  Yardiey^ 
tupra, 

(y)  White  v.  Hayward  (1752),  2  Ves.  sen.  461,  p.  462. 

Iz)  Awhrey  v.  George  (1600),  Monro,  757,  758. 

la)  Bacon's  Orders  are  in  Powell,  pp.  95,  41,  and  1  Sanders,  113  ;  an 
illustration  of  the  second  clause  in  Lutterell  v.  Fitzjames  (1616),  Monro, 
240.  Bacon's  Orders  are  repeated  in  substance  in  the  Orders  of  1649, 
1  Sanders,  p.  238. 

(h)  Cases  cited  in  Hide  y.  PeUit  (1667),  1  Ch.  Cas.  91 ;  Freem.  Ch.  126. 

(0  Hide  V.  Pettit,  mpra ;  Cmltton  y.  Gardiner  (1680),  8  Swans. 
279  n,  282  n  ;  Guavers  y.  Fountain  (1687),  Freem.  Ch.  99. 
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where  it  issued  for  a  duty  decreed,  it  merely  abated  on  the 
death  of  the  plaintiff  or  defendant,  and  was  revived  with 
the  salt  (d).  Thirdly,  sequestrators  in  mesne  process  could 
not  sell  goods  sequestered  except  to  pay  the  costs  of  the 
contempt  (e) ;  but,  where  a  sequestration  issued  for  a  decree 
for  payment  of  money,  the  court  authorised  the  seques- 
trators to  discharge  the  amount  due  to  the  plaintiff  either 
out  of  the  rents  and  profits  of  the  defendant's  land  (/)  or 
by  sale  of  his  goods  (g),  or  even  of  his  chattels  real  (h),  and 
payment  of  the  proceeds  to  the  plaintiff. 

Under  the  present  practice  a  judgment  for  the  recovery  Present 
by  or  payment  to  any  person  of  money  may  be  enforced  by  e^utionf  ^^ 
a  fieri  facias  or  an  elegit  (*).  A  judgment  for  the  payment 
oi  money  into  court  may  be  enforced  by  writ  of  sequestra- 
tion or,  in  cases  in  which  attachment  is  authorised  by  law, 
by  attachment  {j).  A  judgment  for  the  recovery  or  for  the 
delivery  of  the  possession  of  land  may  be  enforced  by  writ  of 
possession  {k).  A  judgment  for  the  recovery  of  any  property 
other  than  land  may  be  enforced  (a)  by  writ  of  delivery  of 
ibe  property;  (b)  by  writ  of  attachment;  (c)  by  writ  of 
sequestration  (/).  A  judgment  requiring  any  person  to  do 
any  act  other  that  the  payment  of  money,  or  to  abstain 
from  doing  anything,  may  be  enforced  by  writ  of  attachment 
or  by  committal  (m).  A  judgment  directing  a  person  to  do 
any  act  in  a  limited  time  may  be  enforced  by  writ  of 
Bequestration  (n).  If  a  mandamus,  granted  in  an  action 
or  otherwise,  or  a  mandatory  order,  injunction  or  judgment 
for  the  specific  performance  of  any  contract  is  not  complied 
^th,  the  court  or  a  judge  may  direct  that  the  act  required 


3 

Stftoat    ^ ^, 

2  Dick.  622,  826.' 
W  Dethrow  t.  Crommie  (1729),  Banb.  272  ;  Halet  v.  Sliafto  (1790), 

2  Bict  711  ;  3  B.  C.  C.  72  ;  1  Ves.  juii.  86  ;    8haw  v.  Wright  (1795), 

3  Vc^  Jan.  22. 

C/)  Elvard  t.  Warren  (1681),  2  Ch.  R.  192. 

JS)  Wharam  ▼.  Broughton,  tuvra  ;  Cavil  y.  Smith  (1791),  3  B.  C.  C. 
362 ;  3  Swana.  308  n,    ^        '     ^ 

(*)  £lvard  t.  Warren,  tupra, 

W  R.  S.  C,  O.  43,  rr.  3, 17.  (0  R.  S.  C,  O.  42,  r.  6. 

0)  lUd^  r.  4.  (m)  Ibid.,  r.  7. 

(*)  /Wrf.,  r.  6.  (»)  Ibid,,  r.  6. 
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to  be  done  may  be  done  bo  far  as  practicable  by  the  party 
by  whom  the  judgment  or  order  has  been  obtained,  or  some 
other  person  appointed  by  the  comrt  or  judge  at  the  cost  of 
the  disobedient  party  (o). 

Confusion  due  The  two-sided  nature  of  process  in  equity  has  created 
nature  of  Some  confusion.  Privilege  protects  against  civil  process; 
process.  civil  process  cannot  be  executed  on  a  Sunday;    and  no 

person  is  justified  in  breaking  open  an  outer  door  in 
executing  civil  process.  On  the  other  hand,  privilege  does 
not  protect  against  arrest  for  a  criminal  contempt ;  arrest 
for  a  criminal  contempt  may  take  place  on  Sunday ;  and 
the  sheriff  can  break  open  outer  doors  when  he  is  directed 
to  arrest  for  a  criminal  contempt.  Now  all  process  in 
equity  is,  in  theory,  a  process  of  contempt,  and  the  old 
authorities  treat  it  as  governed,  not  by  the  rules  which 
apply  to  civil  process,  but  by  those  which  apply  to  criminal 
contempt.  A  commission  of  rebellion,  according  to  Lord 
Habdwigee  {p)f  might  be  executed  on  Sunday,  though  it 
issued  for  want  of  an  appearance  or  an  answer  only ;  and 
his  lordship  held  that  an  order  of  committal  for  non- 
payment of  a  sum  of  money  might  also  be  executed  on 
a  Sunday.  Although  in  an  attachment  on  proclamations 
the  sheriff  could  not  justify  breaking  doors,  the  commis' 
sioners  of  rebellion  might  (q) ;  and  Lord  Eldon  was  of 
opinion  that  sequestrators  had  equal  powers  (r).  In  more 
recent  times  the  Court  of  Appeal  has  held  that  an  attach- 
ment against  a  solicitor  for  non-payment  of  a  sum  of  money 
and  costs  might  be  executed  while  he  was  attending  a  court 
to  discharge  his  professional  duties  (s),  Chitty,  J.,  held 
that  the  sheriff  might  break  open  outer  doors  on  a  writ  of 
attachment  for  non-compUance  with  an  order  for  the  delivery 
over  of  deeds  and  documents  (t) ;  and  North,  J.,  held  that 
a  member  of  parliament  could  be  committed  for  non-com- 
pliance with  an  order  to  pay  into  court  money  which  he 

(o)  R.  S.  C,  O.  42,  r.  80. 

(^p)  JCx  parte  Whitchurch  (.1749),  1  Atk.  55. 

(jl)  Crompton,  Authoritie  des  Coorts,  47  b  ;  2  Collect.  Jnrid.  148. 

(r)  Lowten  v.  Mayor  of  Colchester  (1816),  2  Men.  395. 

(«)  In  re  Freiton  (1883),  11  Q.  B.  D.  545. 

CO  Harvey  v.  Uarvey  (1884),  26  Ch.  D.  644. 
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had  received  in  a  fidnciary  capacity  (u).  On  the  other 
hand,  the  Court  of  Appeal  expressed  the  opinion  that  an 
order  attaching  a  defendant  in  an  action  for  disobeying 
an  order  to  attend  before  an  examiner  was  not  an 
order  in  a  criminal  cause  or  matter,  and  was  therefore 
appealable  (x). 

IV. — PRiNciPiiBs  Affecting  the  Jurisdiction. 

In  1467,  when  the  Great  Seal  was  delivered  to  Robert  Early  de- 

KniKHAM,  the  king  (Edward  IV.)  commanded  "  that  all  ^^^^  ""^ 

manner  of  matters  to  be  examined  and  discussed  in  thedictioxL 

Court  of    Chancery  should  be  directed    and    determined 

according  to  equity  and  conscience,  and  to  the  old  course 

and  laudable  custom  of  the  same  court "  (y).    This  passage 

leveals  the  existence  of  the  two  conflicting  principles  which 

bave  influenced  the  equitable  jurisdiction  throughout  the 

course  of  its  history,  the  desire  of  the  Chancellor  to  do 

justice  in  each  individual  case  and  his  reluctance  to  depart 

&om  the  precedents  set  by  his  predecessors.     The  earliest 

descriptions  of  the  equitable    jurisdictions  are  nebulous. 

"The  cause,"  said  Lord  Ellesmere,   **  why  there  is  a 

Chancery  is,  for  that  men's  actions   are  so  divers  and 

infinite,  that  it  is  impossible  to  make  any  general  law  which 

may  aptly  meet  with  every  particular  act,  and  not  fail  in 

fiome  circuipstances.      The  office  of  the  Chancellor  is  to 

correct  men's  consciences    for  frauds,   breach  of    trusts, 

wrongs  and  oppressions,  of  what  nature  soever  they  be,  and 

to  soften  and  mollify  the  extremity  of  the  law,  which  is 

^ed  summum  jus  *'  (j?).     In  Lambarde's  time  it  was  a 

subject  of  controversy  "  whether  it  be  meet  that  the  Chan- 

cettor  should  appoint  unto  himself  and  publish  to  others 

(»)  U  re  GeMt  (188S),  40  Ch.  D.  190. 

(a?)  In  re  Etans,  [1893]  1  Ch.  252. 

Cy)  Hardj,  Introdnction  to  ClcMe  Rollfi,  p.  xxxi. 

(s)  Earl  'cf  OrfordU  Oufe  (1616),  1  Ch.  R.  6.  It  was  a  common  phrase 
^h  text-writen  and  judges  in  tne  sixteenth  and  seventeenth  centaries 
mat  the  doty  of  the  Chancellor  was  to  qualify  the  rigour  and  extremity  of 
the  eommon  law  (Cronipton,  Authoritie  des  Courts,  41  b ;  Monro,  9 
gwew)  369  (Hatton,  C.)  666  (Serjeant  Glanvyle)).  The  British 
SoloiDon  ooDdeacended  to  use  the  expression  (1  Sanders,  Orders,  98). 
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any  certain  rules  and  limits  of  equity  or  no.  ,  .  For  on 
the  one  part  it  is  thought  as  hard  a  thing  to  prescribe  to 
equity  any  certain  bounds,  as  it  is  to  make  any  one  genenJ 
law  to  be  a  meet  measure  of  justice  in  all  particular  cases. 
And,  on  the  other  side,  it  is  said  that  if  it  be  not  known 
beforehand  in  what  cases  the  Chancellor  will  reach  forth 
his  help  and  where  not,  then  neither  shall  the  subject  be 
assured  how  or  when  he  may  possess  his  own  in  peace,  nor 
the  practiser  in  law  be  able  to  inform  his  client  what  may 
become  of  his  action  "  (a).  These  utterances  may  be  oon« 
trasted  with  the  language  of  great  equity  lawyers  in  the 
beginning  of  the  nineteenth  century.  Both  Lord  Eldon  {b) 
and  Lord  Eedebdale  (c)  insisted  that  courts  of  equity 
were  governed  in  their  decisions  by  principles  as  fixed  as 
those  of  the  common  law. 

The  change  of  spirit  which  is  shovm  by  this  diversity  of 
language  was  brought  about  mainly  by  the  effect  of  *'  that 
barbarous  measure  of  justice  which  lawyers  call  pre- 
cedents." Precedents  have  a  two-fold  effect.  On  the 
one  hand,  where  there  is  an  accumulated  body  of  precedents, 
by  which  the  court  considers  itself  bound,  it  becomes  impos- 
sible to  determine  a  case  on  compassionate  grounds  or  to 
make  the  pecuniary  circumstances  of  the  parties  the  test  of 
their  proprietary  rights.  On  the  other  hand,  a  case  is  only 
cited  as  a  precedent  because  it  is  supposed  to  lay  down 
some  general  principle.  In  citing  it  for  that  purpose,  it  is 
convenient  to  cite  it  in  as  abstract  a  form  as  possible ;  and 
special  circumstances  which  may  have  had  an  effect  upon 
the  determination,  or  even  special  circumstances  on  which 
the  determination  may  have  hinged,  are  apt  to  be  omitted* 
The  precedent  thus  becomes  an  authority  for  a  wider  pro- 
position than  what  it  really  determined ;  and  in  that  way 
the  class  of  cases  in  which  the  court  gives  relief  is  insensibly 
enlarged  until  an  entirely  new  head  of  jurisdiction  arises. 
For  instance,  the  earliest  cases  in  which  courts  of  equity 
gave  relief  against  the  penalty  of  a  bond  or  a  forfeiture  for 

(fl)  Archeion,  p.  84. 

(ft)  Gee  V.  PrUcMrd  (1818),  2  Swans.  402,  p.  414. 

(r)  Bond  v.  HojpkiM  (1802),  1  Sch.  &  Lef.  413,  p.  428. 
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non-payment  of  rent,  were  cases  in  which  the  neglect  to 
comply  with  a  condition  at  the  day  or  in  the  manner  pre- 
seribed  was  due  to  accident  or  in  which  a  refusal  to  give 
relief  would  have  been  attended  with  great  hardship  {d). 
When  these  cases  were  cited   as  precedents,   they  were 
treated  as  authorities  for  the  proposition  that  a  court  of 
equity  gives  relief  against  penalties  and  forfeitures  normally 
and  apart  from  special  circumstances.     Lord  Ellesmebe 
(according  to  Norburie  (e) )    "  would  not  relieve  any  that 
forfeited  a  bond,  unless  it  were  in  case  of  extremity  or  that 
he  could  make  it  appear  that  by  some  accidental  means  he 
was  occasioned  thereunto.     .     .    Whereas  of  late  " — about 
1621 — *•  much  lenity  has  been  used  to  ill  debtors,  so  that 
many,  after  four  or  five  years'   suit  and  charges  in  this 
court,  were  glad  to  go  away  with  their  principal  without 
either  costs  or  dama,ges."     The  equity  of  redemption  illus- 
trates the  same  development.    There  is  no  trace  of  it  in  the 
early  years  of  James  I.  (/).     Where  a  mortgage  has  been 
forfeited  at  law,  a  mortgagor  can  only  redeem  in  equity  in 
cases  of  accident  {g)    or   hardship  {h).      In  the  reign  of 
Charles  I.,  the  right  to  redeem  in  the  absence  of  special 
circumstances  is  fully  recognised  (t).    The  equitable  juris- 
diction over  legacies  originated  in  the  same  way.     It  is 
often  admitted  by  masters  in  chancery  at  the  end  of  the 
sixteenth  and  beginning  of  the  seventeenth  century,  that 
suits  for  personal  legacies  are  exclusively  cognizable  in  the 
ecclesiastical  courts  (k).     At  the  same  time,  the  Court  of 
Chancery  assumed  jurisdiction  where  the  legacy  was  pay- 
able at  a  distant  date  (I),  or  where  the  original  executor 

(i)  To  the  cases  gi7en  in  1  Spence,  629,  add  Hide  v.  Chowne  (1572), 
Monro,  395,  and  Brau^ne  t.  Weniioorthe  (1593),  Monro,  638. 

(e)  HargntTe's  Law  Tracts,  p.  431. 

(/)  For  instance,  the  statute  21  Jac.  1,  c.  19,  which  enables  commis- 
sooen  of  bankrupts  to  exercise  the  legal  right  of  redemption,  does  not 
allode  to  the  equitable  right. 

is)  Gfurtman  t.  Convers  (1601),  Monro,  764. 

(A)  Wilkey  v.  Dagge  (1608),  Monro,  107  ("  I  conceife  it  good  equity  to 
lelitve  the  poor  soul "). 

(0  Emanuel  College  t.  Evant  (1625),  1  Ch.  R.  18. 

(A)  yfUon  T.  Norton  (1591),  Monro,  10 ;  SmUh  t.  Boughtie  (1609), 
Monro,  117.     Cliff e  t.  Cliff e  (1575),  Monro,  425,  appears  to  be  contra, 

(0  yyiekkam  t.  Bighton  (1607—8),  Monro,  94,  109.  The  reason  was 
that  by  the  osaffe  of  the  ecclesiastical  court  no  executor  was  compellable  to 
give  bond  or  other  caution  for  payment -of  legacies  (p.  94). 
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was  dead  at  the  time  of  the  suit  (m),  or  even  where  the 
legatee  was  too  poor  to  travel  to  the  proper  ecclesiastical 
forum  (n).  By  the  middle  of  the  seventeenth  century,  it 
was  settled  that  equity  had  a  concurrent  jurisdiction  vnth 
the  ecclesiastical  courts  (o),  and  in  later  times  the 
ecclesiastical  courts  were  ousted  of  their  jurisdiction. 

It  is  possible  to  trace  in  general  lines  the  growth  of  the 
subjection  to  precedents  of  the  judges  in  equity.  In  the 
earliest  cases  precedents  are  sought  for  or  made  use  of,  as  a 
rule,  not  to  determine  the  principles  upon  which  the  court 
is  to  give  relief  but  to  settle  matters  of  practice  {p).  But 
even  in  the  reign  of  Elizabeth  precedents  are  also  appealed 
to  with  a  view  either  to  limit  or  to  extend  the  jurisdiction 
of  the  court  (q),  and  the  increasing  influence  in  equity  of 
judges  drawn  from  the  common  law  augmented  the  respect 
which  was  shown  to  earlier  authority.  In  Roberts  v, 
Wynn(r)  a  bill  was  brought  to  set  aside  a  will  for  fraud. 
Lord  Clarendon,  with  the  judges,  *'  was  of  opinion  that 
the  said  will  was  obtained  by  great  fraud  and  circumvention 
of  the  defendant  Wynn,  but  by  reason  the  precedents  did 
not  fully  reach  to  this  case,"  the  court  retained  the  bill  for 
a  year.  The  plaintiff  petitioned  the  House  of  Lords,  who 
''referred  it  back  to  the  Lord  Chancellor  to  decree  for 
either  party  according  to  justice  and  equity,  although  no 
precedent  should  be  found  for  that  purpose."  When  a 
common  law  judge  expressed  wonder  that  precedents  should 
be  cited  in  equity  matters,  '^  precedents,"  said  Clarendon's 
successor,  Bridqman,  "  are  very  necessary  and  useful  to  us, 


(m)  Qwinne  v.  Hohhes  (1616),  Monro,  239. 

(71)  Hale  V.  Sparry  (1614),  Monro,  199. 

(0)  The  Oidinance  of  1654,  s.  48,  proyided  that  legacies  shonld  be  saed 
for  at  common  law  (Scobell,  p.  324)  ;  but  this  Ordinance  did  not  outlast 
the  Commonwealth. 

(»)  Brokas  v.  Savage  (1588),  Monro,  675,  p.  680  (whether  an  order 
could  be  made  for  a  defendant  to  enjoy  possession)  ;  Lathorjfe  v.  Chutard 
(1610),  Monro,  129  (whether  an  outlaw  could  sue).  In  Chamock  v.  Wortley 
(1596),  Monro,  687,  Egebton,  K.,  granted  a  re-hearing,  but  declared  that 
*^  the  same  shall  be  taken  for  no  precedent  or  example  hereafter  in  any 
other  cause.'*     C/.  Mijnn  v.  Cohb  (1603),  Cary,  35. 

(jf)  JBuhop  JetceVs  CoJte  (before  1570),  Crompton,  Authoritie  des  Courts, 
48  a ;  Mears  t.  SairU-John  (1695),  4  Inst.  86  b. 

(r)  (1663),  1  Ch.  R.  236.    The  bill  was  ultimately  dismissed. 
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for  in  them  we  may  £nd  the  reasons  of  the  equity  to  guide 
us ;  and  beside,  the  authority  of  those  who  made  them  is 
much  to  be  regarded  "  (s).     But  even  in  the  seventeenth 
century  the  court  continued  to  be  influenced,  although  to  a 
leas  extent   than  in  the  sixteenth  (^),   by    considerations 
derived  from  the  relative  circumstances  of  the  parties.    For 
instance,   up   to  Lord  Nottingham's  time,  the  question 
whether  the  heir  at  law  or  executor  of  the  mortgagee 
was   entitled   to   money  paid    for    redemption   depended 
upon  the  state  of  the  assets  {u).     When  the  judge  was 
unwilling  to  decide  against  the  weight  of  authority,  he 
attempted,  if  it  was  a  hard  case,  to  bring  about  a  com- 
promise, or  put  pressure  upon  the  successful  party  to  induce 
him  to  abate  the  full  measure  of  his  rights  (x).    In  Havers  v. 
Burton (y),  in  1628,  the  court  ''conceiving  it  an  hard  case 
against  the  plaintiff    .     .     .     ordered  it  to  be  referred  to 
the  Master  of  the  Rolls  and  two  serjeants-at-law  to  settle 
the  difference."     In  Wilmer  v.  Kendrick  (z),  in  1670,  the 
court  refused  to  relieve  against  the  defective  execution  of  a 
power,  "  yet  they  did  mediate  with  the  defendant  to  pay 
the  plaintiff  Martha  £20  for  her  life.'*    In  the  eighteenth 
century  there  are  few  traces  of  compassionate  decisions, 
except  where  great  public  calamities,  such  as  the  collapse  of 
the  South  Sea  Bubble,  led  to  a  momentary  relaxation  in  the 
principles  of  the  court  (a).     Lord  MacclesfieIid's  opinion 
^»as   "never    to    shjike    any   settled    resolution   touching 
property  or  the  title  of  land,  it  being  for  the  common  good 
that  these  should  be  certain    and    known,  however   ill- 
grounded  the  first  resolution  might  be  "  (6).     ''  Though  I 

C«)  Fry  Y.  Porter  ("1670),  1  Mod.  300,  307. 

(0  For  the  sixteenth  century,  see  1  Spence,  387  ;  Monro,  107,  108. 

(«)  Tk&mborouifh  v.  Baker  (1675),  3  Swans.  628. 

(')  In  the  sixteenth  center j  mediation  was  still  more  common,  and  it 
««cn»  to  hare  been  the  regular  thing  in  disputes  between  parent  and  child 
«•  husband  and  wife.  See  1  Spence,  423,  and  Monro,  74, 163,  721,  722. 
In  a  soit  between  father  and  son  in  1607,  the  masters  to  whom  it  was 
referred,  "  sequestered  the  learned  counsel  from  their  clients  and  from  us 
»Dd  endeaTonred  ...  to  draw  degenerated  nature  to  her  old  original 
coflne again"  (Monro,  74). 

(jf)  1  Ch.  R.  26.  (z)  I  Ch.  Cas.  159. 

(a)  See  Bocth  r.  AUngton  (1856),  6  D.  M.  &  G.  613,  p.  621. 

(A)  Wtfy«^fl/f  v.UTi^^tejf  (1724),  2  P.  Wms.  258  ;  Lord  Hardwicke  in 
Spatrfnc  T.  Uardcaitle  0754).  I  Amb.  224.  p.  227  cites  with  approval  a 

P.K.  E 
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may  be  otherwise  more  liberal/'  said  Lord  Camden,  "  their 
conscience  " — ^meaning  two  determinations  of  his  predeces- 
sors— "  will  in  a  great  measure  bind  me  "  (c).  And  Lord 
Eldon  was  ever  anxious  to  find  precedents  which  would 
relieve  him  from  the  distress  of  deciding  upon  principle  {d). 
The  equitable  doctrines  which  gave  a  preference  to  claimants 
who  filled  a  certain  character,  and  which,  in  dealing  with 
the  estate  of  a  dead  man,  favoured  the  heir-at-law  as 
against  his  other  children  and  his  children  as  against 
strangers,  only  survive  in  certain  rules,  e,g,,  the  rules 
relating  to  satisfaction,  which  profess  to  be  based  upon  the 
presumed  intention  of  a  settlor  or  testator.  *'  We  do  not 
always  here  consider,"  said  Lord  Kino  (e),  "  what  the  strict 
intent  of  the  party  was,  but  consider  what  is  equitable 
and  just ;  and  then  suppose  the  party  meant  that,  and  so 
decree  it."    • 

Too  much  stress,  however,  must  not  be  laid  upon  the 
effect  of  precedents  in  fixing  the  development  of  the  court. 
Down  to  the  Judicature  Act  the  court  retained  and  exercised 
the  power  of  enlarging  its  jurisdiction  by  the  application 
of  its  established  principles  to  new  combinations  of  facts. 
Some  of  its  most  important  doctrines  date  from  the 
nineteenth  century.  The  restraint  upon  alienation  was 
invented,  it  is  said,  by  Lord  Thublow,  but  its  consequences 
were  gradually  unfolded  in  the  half  century  which  followed 
its  introduction  (/).  The  rights  of  the  creditors  of  a 
married  woman  as  against  her  separate  estate  were  enlarged 
by  judicial  decision  until  the  time  when  they  received 
statutory  sanction  (g).  The  rule  that  an  equity  might  be 
attached  to  property  which  should  affect  all  persons  taking 
the  property  either  as  volunteers  or  with  notice  was  not 
laid  down  clearly  until  1846  {h).  The  presumption  of  undue 
influence  which  arises  from  the  relation  of  solicitor  and 
client,  doctor  and  patient,  etc.,  was  almost  unknown  in  the 
eighteenth  century  (t).  The  decisions  which  establish  the 
right  of  a  principal  to  recover  a  bribe  given  to  an  agent 

similar  passaee  from  a  jodgment  of  Trevor,  C.J.,  in  Arthur  v.  Bochen- 
ham  (1781),  Fitxg.  283,  p.  242. 

(r)  Smith  V.  Evan*  (1766).  Amb.  834,  p.  83.5. 

(rf)  Kvr  V.  Wauchopv  (1819).  1  Bli.  1.  p.  24. 

(0  GihKon  ▼.  ScHdamore  (1726),  Sel.  Cas.  in  Ch.  63,  p.  64. 

(/  )  r.  242.  (jg)  r.  240.  (JO  P.  50ji.  (f)  P.  417. 
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« 

fail  within  the  last  century ;  the  application  of  this  doctrine 
to  promoters  of  an  intended  company  is  not  more  than 
fifty  years  old  (A?).  The  principles  of  equity  did  not  really 
become  rigid  until  the  Judicature  Act. 

The  Court  of  Chancery  was  often  described  as  a  court  of  Equity  acta 
conscience.    It  was  a  court  of  conscience  in  two  senses.    In  ™-„?  «^ 

conscience. 

cm  sense  the  jurisdiction  was  exerciseable  according  to  the 
conscience  of  the  Chancellor,  although  his  conscience,  as 
has  been  shown,  was  fettered  more  and  more  by  authority ; 
in  the  other  sense  the  jurisdiction  was  exercised  on  the  con- 
science of  the  defendant.    The  objects  of  a  court  of  civil 
judicature,    as    now    understood,   are   to   determine    pro- 
prietary rights,  enforce  obligations,  and  redress  wrongs  by 
granting  damages.      The  earliest  descriptions  of  the  equi- 
table jurisdiction  lay  stress  upon  a  different  principle.    The 
object  of  the  Court  of  Chancery  was,  in  the  first  instance, 
the  purification  of  the  defendant's  conscience.    It  was  a 
cathartic  jurisdiction.     If  a  person  is  allowed  to  remain  in 
possession  of  property  which  it  is  against  conscience  for 
him  to  retain,  his  conscience  will  be  oppressed ;  and  the 
conrt,  out  of  tenderness  for  his  conscience,  will  deprive  him, 
notwithstanding  his  resistance,  of  what  is  so  heavy  a  burden 
npon  it  (Q.    This  principle  is  at  the  bottom  of  the  leading 
doctrines  of  the  court.     If  property  is  given  to  me  in  con- 
fidence to  deal  with  it  for  the  benefit  of  another,  or  if  I 
declare  that  I  will  deal  with  property  for  the  benefit  of 
another,  my  conscience  would  be  polluted  if  I  denied  the 
existence  of  an  obligation  and  attempted  to  retain   the 
property  for  myself.     If  I  lend  money  on  the  security  of 
property,  it  would  be  against  conscience  for  me  to  rely  on 
the  form  of  the  conveyance  as  giving  me  any  larger  interest 
in  the  property  than  is  adequate  to  compensate  me  my  debt, 
with  interest  thereon,  and  my  costs,  charges  and  expenses. 
If  I  have  undertaken  to  perform  a  duty,  my  conscience 
loight  be  affected  if  I  acquired  an  interest  inconsistent  with 

(*)  P.  445. 

(0  Sec  4  H.  7,f.  5,  cited  in  1  Spence  678,  and  Mohun  t.  Blu?it  (1621), 
Monro,  300,  where  the  master  reports  that,  althoagh  at  law  all  the  execa- 
Jon  represeDt  one  person,  "  yet  efery  of  them  hath  a  several  conscience  to 
«*  rectified  and  reformed  by  this  conrt." 

E  2 
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that  performance;  and  a  court  of  equity,  to  prevent  the 
slightest  stain  from  attaching  to  my  conscience,  disables  me 
from  retaining  such  an  interest  if  I  have  acquired  it.  If  I 
obtain  a  benefit  by  fraud,  actual  or  presumed,  or  by  undue 
influence,  actual  or  presumed,  it  would  be  against  conscience! 
that  I  should  retain  it.  Moreover,  it  may  be  against  con- 
science for  me  to  retain  property  although  I  did  nothing 
against  conscience  in  acquiring  it.  Thus,  property  which  I 
have  obtained  by  an  innocent  misrepresentation  must  be 
restored  to  the  original  owner. 

Account  of  The  eflfect  of  the  principle  that  equity  acts  on  the  con- 
trasted with  science  may  be  illustrated  by  contrasting  the  jurisdictioD 
damages.  which  courts  of  equity  have  always  exercised  to  order  an 
account  with  the  common  law  jurisdiction  to  give  damages 
either  for  the  breach  of  a  contract  or  for  a  wrong.  The 
object  of  a  court  of  law  in  giving  damages  is  to  indemnify 
the  plaintiff  for  an  injury  which  he  has  suffered.  At  law  a 
plaintiff  can  only  recover  damages  whether  for  breach  of 
contract  or  for  tort  to  the  extent  of  the  injury  done  him,  and 
he  can  recover  damages  to  that  extent  whether  the  defen- 
dant has  derived  any  benefit  from  his  wrongdoing  or  not. 
A  court  of  equity,  apart  from  statutory  authority,  has  no 
power  to  give  damages  (m).  Where  a  plaintiff  sues  for  an 
account  in  equity  upon  an  equitable  title,  his  claim  to  relief 
presupposes  invariably  that  money  has  been  received  by 
the  defendant  or  (but  for  his  wilful  default)  would  have  been 
received  by  him  for  which  he  is  accountable  to  the  plaintif . 
It  does  not  seek  to  make  the  defendant  account  to  the 
plaintiff  for  sums  which  he  has  not  received  on  the  ground 
that  he  has  done  a  wrong  to  the  plaintiff  for  which  a 
pecuniary  compensation  should  properly  be  made.  The 
right  to  an  account  in  equity  is  quite  independent  of  any 
damage  done  by  the  accountable  party  to  the  party  seeking 
the  account.  "  It  was  not  an  unwholesome  result,"  said 
Lord  CoTTENHAM  (n),  "  of  the  principle  of  the  court,  that  a 
cesttii  que  trust  got  the  benefit  of  a  breach  of  trust  by  his 
trustee,  and  was  sometimes  better  off  than  he  would  have 

(wO  Ifonh'r  V.  Arthur  (1671),  2  Ch.  R.  62  ;     JEx   parte   Adamm 
(1878),  8  Ch.  I).  807,  p.  819. 

(»)  Greenlaw  v.  Jiing  (1841),  5  Jur.  18,  p.  19. 
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been  if  the  breach  of  tmsfc  had  not  been  committed."  If  an 
agent  in  the  course  of  his  agency  makes  a  profit  without  the 
knowledge  and  consent  of  his  principal,  he  is  accountable  to 
the  principal  for  the  profit.  ''  This  rule/'  said  James,  L.J., 
**  must  be  applied  inexorably  by  this  court,  which  is  not 
entitled,  in  my  judgment,  to  receive  evidence,  or  suggestion, 
or  argument  as  to  whether  the  principal  did  or  did  not 
suffer  any  injury  in  fact  by  reason  of  the  dealing  of  the 
agent"  (o).  In  Archer's  Case  (p)  the  director  of  a  company, 
who  received  from  a  promoter  an  indemnity  against  loss  on 
his  qualification  shares,  was  made  to  account  to  the  company 
for  the  indemnity,  although  the  company  had  received  the 
par  value  of  the  shares  from  the  director,  and  therefore  did 
not  in  fact  lose  anything  by  issuing  them  to  him. 

There  was  another  distinction  between  damages  and  an 
account.  In  equity,  where  it  was  once  established  that  a 
defendant  was  liable  to  account,  the  measure  of  his  liability 
^as  not,  strictly  speaking,  affected  by  the  motive  with 
which  he  did  the  act  under  which  his  liability  arose.  A 
court  of  equity  has  no  punitive  jurisdiction  (q).  It  never 
fined  or  imprisoned  a  wrongdoer  except  as  part  of  its 
process.  If  a  trustee  committed  a  breach  of  trust  the 
measure  of  his  liability  was,  strictly  speaking,  the  same, 
^^hether  the  breach  of  trust  was  negligent  or  fraudulent. 
The  only  difference  which  the  court  made  between  negli- 
gence and  fraud  was  that,  where  fraud  was  proved,  the  court 
was  entitled  to  infer  a  fraudulent  use  of  the  property  for 
which  the  defendant  was  accountable,  and  therefore 
charged  him  with  interest  at  the  rate  which  he  must  be 
presumed  to  have  made  by  his  fraudulent  user  (r).  An 
Bgent  who  has  received  property  of  fluctuating  value  by  way 
of  bribe  is  charged  in  equity  with  the  highest  value  which 
the  property  reached  between  the  date  when  he  received  it 
and  the  date  when  the  principal  discovered  the  circum- 
^^ces.    He  is   so    charged  not  as   a  punishment,    but 

(p)  Parker  v.   MeKentia  (1874),  10  Ch.  96,   p.   124.     See   also  per 
Cairxs,  C,  at  p.  118. 
iP)  [1892]  1  Ch.  322. 

W  A.  6.  V.  Alfurd  (185."5),  4  D.  M.  &  G.  843. 
(O  P.  198. 


54  Origin  and  Development  of  the  Jurisdiction. 

because,  as  the  property  is  subject  in  equity  to  a  claim  by 
the  principal,  the  agent  ought  to  have  used  his  utmost 
diligence  to  dispose  of  it  for  the  principal's  benefit,  and  it  is 
not  open  to  him  to  fLllege  that  he  neglected  his  duty  (s). 
On  the  other  hand,  where  courts  of  law  are  giving  damages 
for  a  tort,  they  can  either  aggravate  the  damages  strictly 
due  where  there  has  been  fraud  or  mitigate  them  where 
there  has  been  none. 

The  distinction  between  an  account  of  profits  and  an 
inquiry  as  to  damages  is  most  strongly  brought  out  in  cttses 
where  courts  of  equity  grant  an  account  as  ancillary  to  an 
injunction.  Although  the  account  is  given  there  by  way  of 
compensation  for  a  common  law  wrong,  a  court  of  equity 
instead  of  following  the  law  measures  the  vnrongdoer's 
liability  by  its  own  peculiar  measure.  Since  Lord  Cairns' 
Act  a  patentee  whose  patent  has  been  infringed,  or  a  manu- 
facturer whose  trade-name  or  trade-mark  has  been  pirated 
by  a  rival  manufacturer,  has  been  entitled  at  his  option  to 
an  account  of  profits  or  an  inquiry  as  to  damages.  The 
amount  recovered  by  the  plaintiff  under  this  account  may 
be  more  or  less  than  he  would  get  by  an  inquiry  as  to 
damages.  He  may  get  more.  It  cannot  be  inferred  that 
everyone  who  bought  from  the  defendant  would  have  bought 
from  the  plaintiff  if  he  had  not  bought  from  the  defendant. 
And,  on  the  other  hand,  he  may  get  less.  The  defendant^ 
especially  in  cases  of  the  infringement  of  a  patent,  may 
have  sold  the  goods  at  an  underprice,  so  that  the  amount  of 
his  profit  forms  no  measure  of  the  plaintifTs  loss  {t). 

No  relief  in         The  jurisdiction  of  the  court  to  assist  by  its  peculiar 

dAuiMeran^^  remedies  in  the  enforcement  of  legal  rights  was  affected 

adequate        mainly  by  two  principles,  one  of  which  tended  to  enlarge 

remedy.  ^^  ^j^^  other  tended  to  narrow  it.    The  principle  which  has 

tended  to  narrow  the  jurisdiction  is  that  a  court  of  equity  will 

not  interfere  where  the  law  affords  an  adequate  and  suf&cient 

remedy.     "  What  then  is  the  principle  by  which  the  court 

ought  to  be  governed  ?  "  asks  Turner,  L.J.,  in  a  case  in  1853, 

where  an  injunction  was  sought  to  restrain  a  public  nuisance. 

**  I  take  it  to  be  this :  whether  the  extent  of  the  damage 

(*)  P.  454.  (0  P.  481. 
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and  injury  be  such  that  the  law  will  not  afford  an  adequate 
and  sufficient  remedy.  The  same  principle  which  governs 
the  court  in  other  cases,  in  which  its  jurisdiction  is  more 
generally  applied,  seems  to  me  to  apply  in  such  cases  as 
the  present.  In  cases  of  specific  performance  the  jurisdic- 
tion of  this  court  is  founded  on  the  inadequacy  of  the 
remedy  at  law.  If  the  specific  performance  of  a  covenant 
be  asked,  it  is  not  every  covenant  which  this  court  will 
perform,  but  such  covenants  only  as  cannot  be  adequately 
oompensated  in  damages.  So,  again,  in  cases  of  trespass, 
it  is  not  every  trespass  against  which  this  court  will  enjoin ; 
but  such  trespasses  as  are,  or  are  assumed  to  be,  irremediable 
or  at  all  events  material ;  and  so  I  take  it  to  be  in  cases  of 
nuisances "  {u).  It  has  already  been  pointed  out  (x)  that 
oourts  of  equity  have  shown  a  tendency  during  the  nine- 
teenth century  to  enlarge  the  protection  which  they  give  to 
legal  rights ;  and,  as  the  law  now  stands,  where  a  plaintiff 
can  prove  that  a  violation  is  threatened  of  his  proprietary 
right,  and  that  violation  can  be  prevented  by  a  merely 
negative  injimction,  the  plaintiff  is  primd  facie  entitled  to 
have  the  injunction  granted  {y).  The  court,  as  a  rule,  only 
leaves  the  plaintiff  to  his  legal  remedy  where  the  injury 
threatened  is  trifling  or  transitory,  where  the  plaintiff  has 
been  guilty  of  improper  delay  in  asserting  his  right  (e),  or 
where  he  is  a  reversioner,  and  a  declaration  of  right  is  all 
that  he  really  requires  for  his  protection  (a).  This  change 
in  the  attitude  of  the  court  is  due  to  two  causes.  On  the 
one  hand,  courts  of  equity  have  become  more  and  more 
impressed  with  the  conviction  that  in  many  cases,  e.g,, 
cases  of  a  continuing  nuisance,  no  sum  of  money  can 
compensate  a  plaintiff  for  a  violation  of  his  legal  right,  and 
that  to  leave  him  to  his  remedy  in  damages  would  in 
substance  enable  a  rich  man  or  powerful  corporation  to 

(«)  A,  6,  V.  Sheffield  Gat  Consunien  Co,  (1853),  3  D.  M.  &  G.  304, 
p.  120. 

(«)  r.  9. 

Cjr)  ShelftT  T.  City  of  Loadon  Electric  Lighting  Co.,  [1895]  1  Ch.  287. 
(s)  A.  e.  T.  Mid-Kent  Bail,  Co.  (1867),  L.  R.  3  Ch.  100  ;  Shel/er  t.  City 
of  London  Electric  LigMing  O).,  fupra. 
(a)  Aymley  t.  Gltnrer  (1875),  18  £q.  544. 
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take  property  by  compulsion  on  payment  of  such  compen- 
sation as  a  jury  might  determine  (6).  On  the  other  hand, 
the  common  law  has,  in  more  than  one  instance,  borrowed 
from  equity,  and  has  held  that  there  was  no  legal  right  of 
action  in  circumstances  under  which  courts  of  equity  refused 
to  grant  an  injunction  (c).  The  principle  that  there  is  a 
right  to  an  injunction  wherever  the  acts  threatened  would 
give  a  right  to  more  than  trifling  damages  does  not  apply 
with  equal  force  where  a  mandatory  injunction  is  appHed 
for.  Courts  of  equity  have  always  been  reluctant  to  order 
positive  acts  to  be  done  (not  being  acts  which  could  be  done 
unoflatu)f  especially  where  these  acts  consist  in  the  destruc- 
tion of  valuable  property.  Thus,  where  a  house  has  been 
built  which  obstructs  ancient  lights,  and  the  builder  has 
acted  in  the  bond  fide  belief  reasonably  entertained  that  he 
was  within  his  rights,  courts  of  equity  are  unwilling  to 
order  the  house  to  be  pulled  down,  if  damages  afford  a 
reasonable  compensation  to  the  party  whose  lights  are 
obstructed  {d).  Damages  may  be  an  adequate  remedy  for 
the  breach  of  an  executory  contract  in  a  sense  in  which 
they  cannot  be  adequate  where  a  proprietary  right  is 
violated.  If  a  man's  house  is  rendered  uninhabitable  by  a 
noise  or  a  stink,  damages  may  be  a  consolation,  but  are 
never  an  equivalent.  If  a  contract  is  broken  for  the  sale 
of  consols,  damages  may  and  should  place  the  plaintiff  in 
precisely  the  same  position  as  if  he  had  received  the  consols 
at  the  time  agreed  upon.  Courts  of  equity,  therefore,  in 
declining  to  exercise  jurisdiction  in  the  case  of  certain 
executory  contracts  decline,  not  because  the  remedy  in 
damages  is  an  adequate  remedy,  but  because  it  is  the  same 
remedy  as  that  which  they  could  afford  by  speciflcally 
enforcing  the  contract  (e). 

Equity  avoids      The  principle  which  has  tended  to  enlarge  the  jurisdiction 

of^suits!^*  ^    is  ^®  principle  that  the  court  is  anxious  to  avoid  so  far  as 

possible  a  multiplicity  of  suits.      '*The   court    of  equity 

(&)  Krehl  y.  Burrell  (1879),  7  Ch.  D.  551 ;  11  Ch.  D.  146  ;  ShelferT, 
City  of  London  Electric  Lighting  Co,^  supra;  Jordeson  v.  Svtton  Qai 
Co,,  [1899]  2  Ch.  217,  p.  240. 

(c)  Instance  at  p.  472.  (/Q  P.  474.  (<j)  P.  637. 
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in  all  cases  delights  to  do  complete  justice,  and  not  by 
halves  "  (/).  If  the  court  was  properly  seised  of  one  matter, 
which  was    closely  connected  with  another    matter    not 
usually  cognizable  in  equity,  the  acknowledged  jurisdiction 
over  the  one  drew  to  it  a  jurisdiction  over  the  other, 
although  that  matter  in  itself  could  be  properly  dealt  with 
in  a  court  of  law.     Some  instances  may  be  given  in  which 
this  principle  has  been  applied  :  (a)  Where  a  plaintiff  came 
properly  into  equity  to  obtain  discovery  in  aid  of  a  legal 
claim,  the  court  of  equity  was  sometimes  willing  to  adjudi- 
cate upon  the  legal  claim  instead  of  sending  the  plaintiff  to 
a  court  of  law  (g) ;   and  it  has  been  suggested  that  the 
jurisdiction  to  administer  the  assets  of  a  dead  man  was 
originally  given  as  ancillary  to   a  suit  by  creditors  for 
discovery  (h).    (b)  Where  a  plaintiff  came  properly  for  an 
injunction  to  restrain  threatened  and  intended  waste  or 
similar  acts,  it  was  customary,  if  waste  or  other  wrongful 
acts  had  already  been  committed,  to  grant  an  account  as 
ancillary  to  the  injunction,  although  the  account  was  in 
respect  of  a  demand  which  might  have  been  the  subject  of 
an  action  at  law  {£),     (c)  Where  two  persons  were  liable  to 
satisfy  a  single  demand,  and  satisfaction  was  properly  sought 
in  equity  against  one  of  them,  the  plaintiff  was  obliged  to 
make  the  other  a  party,  and  the  court  determined  any  right 
of  contribution  or  indemnity  which  one  of  the  persons  liable 
might  have  against  the  other,  although  that  right  could 
liave  been  enforced  by  proceedings  at  law  {k). 

The  desire  of  courts  of  equity  to  avoid  a  multiplication  Multiplica- 

of  suits  led  inevitably  to  a  multiplication  of  parties.     **  The  ^i^^.®* 

*'*■*■  parties. 

general  rule,"  said  Lord  Habdwickb  (Z),  **  is,  that  if  you 

(/)  Xfught  y.  KnigU  (1734),  3  P.  Wms.  331,  p.  334. 

G^)  Pearce  v.  Cresuneh  (1843),  2  Ha.  286,  p.  293. 

(A)  See  per  Lord  Habdwicke  in  Jesus  College  v.  Bloom  (1745), 
3Atk.262. 

(0  Jetut  College  t.  Bloom  (1745),  3  Atk.  262  ;  SmUh  t.  Cooke 
(1746),  3  Atk.  378,  p.  381. 

(*)  KnigU  T.  Knight  (1734),  3  P.  Wmg.  831 ;  Madox  t.  Jackson  (1746), 
3  Atk,  4a5;  Angerstein  v.  Clarke  (1790),  3  Sw.  147  n. ;  Coppard 
▼.  A«c»  (1864),  2  D.  J.  &  S.  173. 

(0  Poore  T.  Clark  (1742),  2  Atk,  515  ;  see  also  Pawlet  y.  BUhop 
•flAMdn  (1742),  2  Atk.  296  ;  A,  G.  v.  Jaoksm  (1805),  11  Ves.  365. 
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draw  the  jurisdiction  out  of  a  court  of  law,  you  must  have 
all  persons  parties  before  this  court,  who  will  be  necessary 
to  make  the  determination  complete  and  to  quiet  the 
question."  The  difficulties  which  arose  in  equity  from  the 
necessity  of  bringing  before  the  court  all  persons  who  had 
an  interest  in  the  matter  in  dispute  were  diminished  by 
the  introduction  of  representative  suits.  At  common  law» 
a  plaintiff  before  the  Judicature  Act  could  not  sue  or  be 
sued  in  a  representative  capacity  unless  he  were  already  a 
legal  representative  of  another,  e,g,,  an  executor  or  the 
public  officer  of  a  bank.  In  equity,  where  there  was  a 
common  interest  and  a  common  grievance,  a  representative 
suit  was  allowed  from  an  early  time  if  the  relief  sought  was 
in  its  nature  beneficial  to  all  whom  the  plaintiff  proposed  to 
represent.  The  rule  was  not  confined  to  persons  who  had 
a  beneficial  proprietary  interest.  Thus  an  administration 
suit  might  be  brought  by  one  creditor  on  behalf  of  himself 
and  all  other  creditors  (m).  On  the  same  principle,  where 
the  defendants  were  numerous,  two  or  three  of  a  class 
might  always  be  made  defendants  to  represent  the  interests 
of  that  class  (n). 

(w)  Ctuinney  7.  May  (1722),  Prec.  Ch.  .•>92  ;  Taylor  v.  Salmon  (1838), 
4  My.  &  Cr.  134,  p.  141  ;  Wallworth  t.  Holt  (1841),  4  My.  &  Cr.  619, 
p.  635 ;  Mozley  t.  AUton.  (1847),  1  Ph.  790  ;  Bake  of  Bedford  v.  Ellu, 
[1901]  A.C.I. 

(n)  Cuthbert  t.  Wettwood  (1725),  Gilb.  Eq.  230  :  Meux  ▼.  Afaltby 
(1818),  2  Sw.  277  ;  Bromley  v.  Williams  (1863),  32  B.  177. 
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CHAPTEE  III. 
EQUITY  ACTS   ON  THE   PERSON. 

Nothing  has  produced  greater  confusion  in  equity  than  the  Distinction 

contradiction  between  the  substance  of  the  rishts  which  between  fggni 
..        -         -  11-  I  ,.1.  I.-11  find  9uo8tanoe 

It  enforced  and  the  forms   by  which  it  enforced  them. 

Originally,  as  has  been  pointed  out,  the  only  orders  which  ^^^®^ 
the  court  felt  itself  justified  in  making  were  py89nal  orders.  /. 
and  it  enforced  its  orders  exclusively  by  personal  compulsion, 
little  by  little  it  enlarged  the  character  of  the  compulsion 
which  it  exercised  over  a  recalcitrant  defendant  by  taking 
poBaeasion  of  his  property  through  the  medium  of  segues-  ^. 
Jntgrs.  And  the  court  was  led  by  insensible  steps  to 
provide  for  the  sgjbisfactiQnjof  JhQ  plaintiff  in  specie.  Thus  "3 
it  let  a  plaintiff  into  possession  of  land  which,  in  the  opinion 
of  the  court,  belonged  to  him  in  conscience,  or  ordered 
sequestrators  to  pay  him  the  rents  and  profits.  But  the 
court  never  assumed  to  determine  the  title  to  land  or  other 
property.  That  was  determined  exclusively  by  the  courts 
of  common  law.  A  court  of  conscience  acted  on  the  con- 
science and  on  the  conscience  alone.  But  where  a  court 
went  so  far  in  the  relief  of  an  overburdened  conscience  as  to 
order  a  party  brought  before  it  to  convey  land  or  to  deliver 
chattels  to  another,  and  (if  he  failed  to  avail  himself  of  this 
opportunity  for  moral  regeneration)  imprisoned  him,  barred 
up  the  windows  of  his  cell  or  put  him  in  irons,  that  court 
necessarily  determined  in  substance  the  title  to  property. 
And  the  Court  of  Chancery  at  an  early  period  so  fully 
recognised  the  effect  of  what  it  was  doing  that  it  treated  the 
persons  to  whom  it  would  (if  appealed  to)  direct  land  to  be 
conveyed  or  chattels  to  be  delivered  as  having  not  merely  a 
right  of  action  in  equity,  but  also  (even  before  any  appeal 
was  made  to  the  court)  a  proprietary  title  in  the  land  or 
chattels  in  question  corresponding  to  the  title  which  at  law 
was  vested  in  the  legal  owner.  Where  the  Court  of  Chancery 
recognised  such  a  proprietary  title  in  any  person,  it  gave 
^  (so  far  as  it  was  able)  rights  in  respect  of  the  property 
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as  against  all  the  world,  and  it  imposed  upon  him  (so  far  as 
it  was  able)  liabilities  towards  all  the  world  in  respect  of 
the  property.  The  results  which  followed  from  the  contra- 
diction between  the  form  of  equitable  relief  and  the  substance 
of  the  rights  which  were  adjudicated  upon  in  equity  will  be 
A    .       I  .       illustrated  by  considering  (1)  the  extent  of  subject-matter 

Oa>am-«^^  OvvmAx/  Q^g^  which  courts  of  equity  assumed,  and  still  exercise, 
T/gUidj    e>v/vC^      jurisdiction,  (2)  the  nature  of  equitable  fist»'^fta  and  interests, 
J^AA»^^«-^a^.«^  J)^^(uJdUand  (3)  the  limitation  of  the  equitable  jurisdiction  in  cases 

^  where  the  conscience  of  the  defendant   in  equity  is  not 

affected  by  the  plaintiffs  claim — cases,  that  is  to  say,  where 
the  defendant  can  set  up  that  he  is  a  purchaser  for  valuable 
consideration  without  notice. 

I. — Jurisdiction  over  Foreign  Immovables. 

Principle  Where  relief  is  sought  in  equity  against  a  party  within 

stated.  ^^Q  jurisdiction  (z),  and  that  relief  is  of  a  kind  which  the 

court  as  a  rule  gives,  the  court  is  not  deterred  from  giving 
it  merely  because  acts  done  under  its  decree  may  affect  the 
title  to  immovables  out  of  the  jurisdiction.  "  Those  cases 
clearly  show,"  said  Lord  ALVANLEY(a),  after  citing  some 
early  cases,  "that  with  regard  to  any  contract  made  or 
equity  between  persons  in  this  country  respecting  lands  in 
a  foreign  country,  particularly  in  the  British  dominions, 
this  court  will  hold  the  same  jurisdiction  as  if  they  were 
situated  in  England."  The  jurisdiction  has  been  chiefly 
exercised  over  land  within  the  British  dominions;  and  in 
the  Irish  cases,  which  form  the  bulk  of  the  early  ones, 
the  jurisdiction  may  have  been  partly  based  on  the  view 
expressed  by  Lord  Macclesfield  (6),  that  '*  the  courts  of 
justice  here  have  a  superintendent  power  over  those  in 
Ireland."  But  it  is  clear  both  on  principle  and  on  authority 
that  the  jurisdiction  is  not  confined  to  land  within  ths 
British  dominions;  although  the  tendency  of  the  modern 
cases  is  to  limit  the  doctrine  rather  than  to  extend  it. 

(z)  Btbne,  J.,  in  an  action  to  enforce  a  cbarge  on  property  and  assets 
in  Brazil,  held  that  service  of  notice  of  the  writ  might  be  allowed  under 
O.  XI.  r.  1  (g),  upon  a  Dutch  company  having  no  place  of  business  or 
assets  in  England  (^Duder  y.  Amsterdamsch  Trugtee9^  Kawtoor^  [1902] 
2  Ch.  132.     Sed  qnare). 

(a)  Lord  CrajiHown  v.  Johnston  (1796),  3  Ves.  170,  p.  182. 

(6)  Fryer  v.  Bernard  (1724),  2  T.  Wms.  261. 
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If  the  conscience  of  a  party  resident  in  England  is  affected  Rt^lief  in 

C&S68  of 

by  a  trust,  a  court  of  equity  enforces  the  trust  by  directing  trust,  fraud, 
a  reconveyance  or  an  account  of  rents  and  profits,  although  redemption 
the  trust  relates  to  lands  out  of  the  jurisdiction.      It  is  closure, 
immaterial  that  the  trust  originated  out  of  the  jurisdiction ;  apecitic  per- 
the  court  will  act  upon  the  trustee's  conscience  if  he  is 
sqhject  to  the  jurisdictiou  when  relief  is   sought  against 
him  (c).    If  a  party  resident  in  England  has  committed  a 
fraud — whether  in  England  or  elsewhere — a  court  of  equity 
(so  far  as  it  can)  deprives  him  of  the  fruits  of  his  fraud, 
although  in  doing  so  it  compels  him  to  convey  or  otherwise 
deal  with  foreign  land.     The  same  result  follows  if  he  has 
acquired  foreign  land  under   such   circumstances  that  it 
would  be  fraudulent  in  him  to  claim  to  hold  it  discharged 
from  the  rights  of  the  plaintiff  (d).    In  Angus  v.  Angtcs  (e) 
a  bill  was  brought  for  possession  of  lands  in  Scotland  and 
for  discovery  of  the  rents  and  profits,  deeds  and  writings, 
and  fraud  in  obtaining  the  deeds.     The  defendant  pleaded 
that  the  lands  in  question  and  the  matter  prayed  by  the  bill 
were  out  of  the  jurisdiction  of  the  court.     "  This  court," 
said  Lord  Habdwicke,  ''act  upon  the  person  as  to  the 
fraud  and  discovery,  therefore  the   plea  must  be  over- 
ruled   .     .     .     This  had  been  a  good  bill  as  to  fraud  and 
discovery  if  the  lands  had  been  in  France,  if  the  persons 
were  resident  here,  for  the  jurisdiction  of  this  court  as  to 
frauds  is  upon  the  conscience  of  the  party:"    If  A.  mort- 
gages land  out  of  the  jurisdiction  to  B.,  and  the  parties  are 
lesideut  in  England,  an  English  court  of  equity  entertains  a 
suit  either  by  A.  for  redemption  or  by  B.  for  foreclosure, 
aasuming  that  the  partiesintended  themortgage  to  have 
>e  incidents  of  an  English  mortgage  (/).     A  court  of  equity 
^^gularly  grants    specific    performance    of    an    executory 

(e)  Sari  of  KUdare  v.  Sir  Morriee  Eustace  (1686),  1  Vera.  405,  419  ; 
2  Ch.  Caa.  188  ;  Foster  v.  Vassall  (1747),  3  Atk.  687  ;  Ewin^  v.  On-- 
^^  (1S83),  9  App.  Cas.  34,  p.  40. 

(rf)  Earl  of  Ardglaste  v.  Afii4champ  (1682),  1  Vern.  75,  135.  The 
™^  we  stated  in  2  Ch.  R.  266.  Lord  Oranstoum  v.  Johyinton  (1796), 
»  V«.  170 ;  Mercantile  Inrestment  Co.  t.  litter  Plate  Trust  Co.,  [1892] 
2Ch.303. 

(0  (1737),  We^t,  t.  Hardw.  23. 

0)  ToUrr  y.  Carteret  (1705),  2  Vern.  494  ;  Paget  t.  £de  (1874), 
18  Eq.  118,  p.  126. 
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contract  made  between  parties  resident  in  England,  and 

where  such  a  contract  relates  to  foreign  land,  the  conrt 

enforces  it  by  personal  compulsion  upon  the  parties  {g).    In 

^  ^/9/     /     ^^  parte  Pollard  (h),  title  deeds  of  land  in  Scotland  were 

tMt^yi'^  rolK»^«     deposited  with  a  written  memorandum  declaring  that  the 

I  J         -  deposit  constituted  a  charge,  that  the  depositee  had  the 

^^^^^^^^^^\^ '  rights  of  an  equitable  mortgagee  and  agreeing  to  make 

1/1.  t/C  ^^^^*     further  assurance.     The  depositor  became  bankrupt.      It 

\  t      (  /      was  stated  in  the  special  case  that,  according  to  Scottish 

{j.  v>i  iw'   l*^'  'j        law,  no  lien  or  equitable  mortgage  on  the  estate  was  created 

f       \     L       '^      by  the  deposit  or  memorandum.    Lord  Cottenhah  pointed 

|lv)\'    uaa-  kxc^  Qjj^  ^jjo^l-  ^YiiQ  statement  did  not  find  that  obligations  to 

-i^  *    -  LA-»  w^   convey  perfected  secundum  legem  domicilii  were  not  binding 
/       J  J\  ,      /.  ^    ^^  Scotland.    The  court  in  England  could  enforce  specific 

performance,  and  he  therefore  directed  the  assignees  in 
T>ftC4M-<>^  bankruptcy  to  pay  the  depositee  out  of  the  proceeds  of  sale 
of  the  land  in  priority  to  the  bankrupt's  general  creditors. 
The  court  is  not  deterred  in  any  of  these  cases  from  giving 
such  relief  as  it  can  because  it  cannot  give  the  same  com- 
plete relief  as  it  would  afford  if  the  immovables  were  within 
the  jurisdiction. 

When  there  On  the  other  hand,  where  no  equity  attaches  to  the 
diction!"^  conscience  of  a  defendant  within  the  jurisdiction  and  no 
personal  relief  is  sought  against  him,  but  the  court  is  asked 
merely  to  declare  rights  in  respect  to  foreign  land  or  to 
enforce  a  charge  or  lien  on  foreign  land  by  directing  its  sale 
or  to  appoint  a  receiver  or  make  a  partition  of  foreign  land, 
the  court  will  not  act,  because  its  declaration  or  order  would 
be  ineffectual — a  brutum  fulmen  (i).  Moreover,  even  where 
there  is  an  equity  against  a  defendant  within  the  jurisdic- 
tion, yet  if  the  act  of  which  it  is  sought  to  enforce  the 
performance  is  one  which  the  defendant  cannot  lawfully 
perform  accordingly  to  the  law  of  the  place  where  the 
immovables  are  situated,  the  court  will  not  act,  for  the 
only  consequence  of  its  action  would  be  the  imprisonment 

0/)  Penn  v.  Lord  Baltimore  (1760),  1  Vea.  Ben.  444  ;  Belt*8  Suppl.  194. 

(A)  (1838),  1  Mont.  &  Chit.  239. 

(0  Carteret  v.  Petty  (1676),  2  Swans.  823  n.  ;  Roherdeau  t.  Itim 
(1738),  1  Atk.  643;  Pike  v.  Hoare  (1763),  2  Ed.  182;  XorrU  v. 
Cliambres  (1861),  29  B.  246  ;  3  D.  F.  &  J.  583. 
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of  the  defendant  {k).  In  In  re  Hawthorne  (Z),  if  the  land 
had  been  within  the  jurisdiction,  the  claim  of  the  plaintiff 
would  have  been  a  purely  common  law  claim,  enforceable 
in  an  action  for  money  had  and  received ;  and  a  court  of 
common  law  never  assumed  to  determine  the  title  to  land 
out  of  the  jurisdiction.  The  action  was  therefore  properly 
dismissed. 

II. — Nature  op  Equitable  Estates. 

The  common  law  judges  laid  down  in  the  sixteenth  century  Cestui  que 
that  the  interest  of  a  cestui  que  trust  was  merely  personal,  ^"^f  *tlaw 
It  was  resolved  by  all  the  justices  in  1590  (m)  that  it  could 
not  be  assigned  because  it  "  was  in  nature  of  a  chose  in 
action,  for  he  had  no  power  of  the  land,  but  only  to  seek 
remedy  by  subpoBna."      Courts  of  equity  looked  at  the 
matter  from  a  different  point  of  view.      There    was    a 
palpable  distinction  between  the  legal  right  of  a  creditor 
against  his  debtor  and  the  equitable  right  of  a  cestui  que 
trust  against  his  trustee.     A  cestui  que  trust  in  fee  of  land  is 
entitled  in  equity  not  merely  to  obtain  by  suit  a  conveyance 
from  the  trustee,  but  also  before  conveyance  to  be  protected 
in  the  possession  of  the  land  or  receipt  of  the  rents  and 
profits.    Where  a  cestui  que  trust  had  all  the  benefits  of 
ownership,  it  was  a  natural  step  for  courts  of  equity  to 
confer  rights  and  impose  liabilities  upon  him   analogous 
to  those  of  the  legal  owner.     If  a  cestui  que  trust  in  pos- 
session or  in  receipt  of  the  rents  and  profits  is  to  be  treated 
as  owner,  it  is  impossible  to  hold  that  he  is  not  also  to  be 
treated  as  owner  although  by  some  accident  he  is  out  of 
possession,  e.g.,  where  there  is  an  overriding  trust  for  pay- 
ment of  debts  (»)  or  a  trust  for  conversion  which  has  not 
yet  been  performed  (o).     *'  It  is  the  maxim  of  this  court," 

(*)  Sx  parte    Pollard^  tupra ;    Waterhouse    v.   Starutfield  (1851), 

(0  (1883),  23  Ch.  D.  743. 

(■»)  Sir  Moyl  Finche's  Cate  (1690),  4  Inst.  85.  See  also  Wiiham'* 
Ca^  (1579),  4  Inst.  87  ;  AHhur  Johruton**  Que  (1585),  Foph.  106. 

(«)  WatU  V.  Ball  (1708),  1  P.  Wms.  108  ;  Ilawkitut  v.  Chappel 
(1789).  I  Atk.  621.  ^^ 

00  StoeetappU  v.  Bindan  (1705),  2  Vera.  536  ;  Cunningham  y.  Moody 
(1748),  1  Vee.  sen.  174. 
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said  Lord  Habdwicke  (jp),  **  that  trust  estates,  which  are 
the  creatures  of  equity,  shall  be  governed  by  the  same  roles 
as  legal  estates,  in  order  to  preserve  the  uniform  rule  of 
property ;  and  that  the  owner  of  the  trust  shall  have  the 
same  power  over  the  trust  as  he  would  have  had  if  he  had 
the  legal  estate  for  the  like  interest  or  extent." 

Equity  of  rj}\^Q  game  principles  apply  d  fortiori  to  an  equity  of 

redemption.  Even  at  common  law  a  mortgagor  of  land  is 
entitled  to  retain  possession  until  the  mortgagee  thinks  fit 
to  take  it ;  and,  while  the  mortgagor  is  in  possession,  he  is 
entitled  at  law  to  receive  the  rents  and  profits  and  to  retain 
them  for  his  own  benefit.  In  equity  the  interest  of  the 
mortgagor  is  the  same  whether  the  mortgagee  has  taken 
possession  or  not ;  it  can  only  be  determined  in  equity  by 
length  of  time  or  by  a  release  or  a  decree  for  foreclosure 
absolute.  *'  An  equity  of  redemption,"  said  Lord  Habd- 
wicke (q),  *'  is  considered  as  an  estate  in  the  land.  It  will 
descend,  may  be  granted,  devised,  entailed,  anA  that  equit- 
able entail  may  be  barred  by  a  common  recovery.  .  .  It 
has  been  objected  .  .  .  that  an  equity  of  redemption  is 
only  a  right  of  action  in  equity  to  be  recovered  on  certain 
terms ;  but  what  I  have  already  said  proves  this  not  to  be 
well  founded.  It  is  no  otherwise  a  right  of  action  in  equity 
than  any  interest  is,  which  a  man  cannot  come  at  but  by 
suing  a  subpoena,  as  the  law  books  term  it ;  and  that  is  the 
case  of  every  mere  trust  of  land  which  is  admitted  to  be 
considered  always  as  a  real  estate  in  this  court." 

Riglit  lo  set        But  courts  of  equity  have   gone   still  further.     If  A. 

asi  e  sa  c.  transfers  property  to  B.  under  circumstances  which  entitle 
A.  in  equity  to  set  aside  the  transaction  and  recover  the 
property,  A.  has  no  right  to  the  possession  of  the  property 
until  he  has  obtained  the  judgment  of  the  court  in  his 
favour;  but  eminent  judges  have  treated  A.  as  having 
throughout  a  proprietary  interest  in  the  property  trans- 
ferred. In  Blake  v.  Johnson  (r)  A.  devised  all  his  estate 
for  payment  of  his   debts.     His   creditors  were  relieved 

Qp^  Hopkins  V.  Ilophhit  (1739),  West,  U  Hardw.  606,  p.  619. 
Iq)  Cashume  v.  Inglis  (1737),  West,  U  Hardw.  221,  pp.  226,  227. 
(r)  (1700),  Prec.  Ch.  142. 
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against  deeds  which  had  been  nndiily  obtained  from  A. 
shortly  before  his  death.    It  was  objected  that  the  devise 
was   of   a  right    of    action,  which  was    not    assignable. 
Wright,  K.,  and  Trevor,  M.B.,  held,  however,  that  '*  this 
is  bat  in  natnre  of  an  equity  of  redemption,  which  may  be 
assigned."    '*  What  is  the  interest,"  Lord  St.  Leonards 
asks  in  Stump  v.  Gaby  («),  ''of  a  party  in  an  estate  which 
he  has  conveyed  to  his  attorney  under  circumstances  which 
woald  give  a  right  in  this  court  to  have  the  conveyance  set 
aside?    In  the  view  of  this  court  he  remains  the  owner, 
subject  to  the  repayment  of  the  money  which  has  been 
advanced  by  the  attorney,  and  the  consequence  is  that  he 
may  devise  the  estate,  not  as  a  legal  estate  but  as  an  equi- 
table estate,  wholly  irrespective  of  all  question  as  to  any 
rights  of  entry  or  action,  leaving  the  conveyance  to  have  its 
iiill  operation  at  law,  but  looking  at  the  equitable  right  to 
have  it  set  aside  in  this  court."     In  Dickinson  v.  Bwrrell  {t) 
Loid  BoMiiiiiT  held  that  the  right  to  set  aside  a  conveyance 
on  equitable  grounds  might  be  validly  assigned  by  act 
^r  vivos,  whether  for  value  or  gratuitously. 

Where  equity  is  dealing  with  proprietary  interests  not "  Equity 
recognised  at  common  law,  equity  applies  so  far  as  possible  ^JJ°^®  ^^® 
the  roles  which  the  common  law  applies  to  the  corres- 
ponding legal  interests  {u).     Thus,  all  the  canons  of  law 
i^especting  the  descent  or  inheritance  of  legal   estates  in 
land  apply  to  equitable  estates  in  land.     For  instance, 
equity  admits  tenancy  by  the  curtesy  of  equitable  estates  (a;), 
and  an  equitable  estate  in  copyholds  descends  to  the  cus- 
tomary heir  of  the  tenant  {y).    No  nearer  approach  to  a  i 
peipetuity  can  be  made  through  the  medium  of  a  trust/ 
tban  can  be  made  by  legal  conveyances  of  legal  estates  or  | 
interests.    An  equitable  entail  of  land  could  not  be  barred 
miless  the  formalities  of  a  fine  or  recovery  were  gone 
through  in  a  court  of  law,  although  the  fine  or  recovery  was 

(0  (1852),  2  D.  M.  &  G.  623,  p.  630.    See  alRO'  OretXey  v.  Mmtley 
<1839),  4  De  G.  &  Jo.  78,  pp.  92,  93. 
(0  (1866),  L.  R.  1  Eq.  337. 
(»)  Butler's  note  to  Co.  Lit.  290  b. 

(«)  Stoeetapple  v.  Bhidon^  supra  ;  Cashume  v.  Inglis^  tvpra, 
(Jf)  Troth  Y.  Wood  (1839),  4  My.  &  Cr.  324. 

• 


G6 


Equity  Acts  on  the  Person. 


\l^iOut^ 


Canons  of 
construction 
of  equitable 
gifts. 


void  in  law  because  it  had  no  subject-matter  to  operate 

upon  (-sr).     To  the  general  principle  that  equity  follows  the 

law  there  are,  or  have  been  in  the  past,  several  exceptions. 

The  old  rule  that  there  was  no  dower  of  an  equitable 

f,    estate  (a)  was  abolished  by  the  Dower  Act,  1833  (6),  and 

2    the  rule  that  an  equitable  estate  did  not  escheat  on  failure 

of  heirs  (c)  was  abolished  by  the  Intestates  Estates  Act» 

1884  (d).    But  property  may  be  accumulated  by  means  of 

a  trust  for  a  period  now  limited  by  statutes  {e)  although  at 

law  the  freehold  can  never  be  in  abeyance,  that  is  to  say, 

an  actual  legal  estate  of  freehold  must  always  subsist  in 

.,    some  person  (/) ;   and,  although  a  contingent  remainder 

'  formerly  failed  at  law  if  there  was  no  preceding  particular 

estate   of  freehold  to  support  it,  it  was  never  necessary 

that  an  equitable  contingent  remainder  should  vest  at  the 

moment  that  the  preceding  equitable  limitation  expired  (jgi). 

**In  limitations  of  a  trust,"  said  Lord  Habdwicke  {h), 
^'  either  of  real  or  personal  estate  to  be  determined  in  this 
court,  the  construction  ought  to  be  made  according  to  the 
construction  of  limitations  of  a  legal  estate ;  with  this 
distinction,  unless  the  intent  of  testator  or  author  of  the 
trust  plainly  appears  to  the  contrary."  Hence  the  rule  in 
Shelley* s  Case  applies  to  equitable  limitations  (t),  and  a 
conveyance  by  deed  of  land  to  the  use  of  trustees  and  their 
heirs  in  trust  for  A.  simply  without  the  words  '*and  his 
heirs  "  or  **  in  fee  simple  "  only  gives  A.  an  estate  for  life, 
unless  A.,  independently  of  the  deed,  has  an  equitable  title 
to  the  fee,  e.g.y  by  having  paid  the  purchase-money  (k). 


(s)  GoodHcU  V.  Brown  (1664),  Freem.  Ch.  180  ;  NoHh  v.  Way  (1681), 
1  Vera.  13. 

(a)  D'Arcy  v.  Blake  (1805),  2  Sch.  &  L.  387. 

(V)  3  &  4  Will.  4,  c.  105,  s.  2.  There  is  no  free-bench  of  an  equitable 
estate  in  copyholds  (Smith  v.  Adams  (1854),  5  D.  M.  &  G.  712). 

(c)  Burgess  v.  Wheate  (1759),  1  Ed.  177. 

((f)  47  &  48  Vict.  c.  71,  8.  4. 

(0  39  &  40  Geo.  3,  c.  98  ;  55  &  56  Vict.  c.  58. 

(/^  Butler'8  note  to  Co.  Lit.  290  b  ;  Feame,  C.  R.  537  n  (x). 

(^)  Fearne,  G.  R.  304  ;  Theobald  on  Wills,  p.  567. 

(A)  Oarth  V.  Baldwin  (1755),  2  Ves.  sen.  646,  p.  655.  See  also  Coa}'eJ, 
Arnold  (1855),  4  D.  M.  &  G.  574,  p.  585. 

(i)  Austfn  V.  Taylor  (1759),  1  Ed.  361. 

Ik)  Holliday  v.  Overton  (1852),  15  B.  480 ;  Lucas  v.  Brandreth 
(1860),  28  B.  274  ;  Tatharn.  t.  Vernon  (1861),  29  B.  604  ;  In  re  Whiston't 
Settlement,  [1894]  1  Ch.  661. 
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These  roles  do  not  apply  to  what  are  called  executory 
trusts.  It  has  often  been  pointed  out  that  in  a  sense  all 
trusts  are  executory ;  in  all  trusts  the  legal  interest  is  in 
some  person  who  is  bound  in  conscience  and  is  therefore 
compellable  in  equity  to  employ  the  legal  interest  for  the 
benefit  of  others.  An  executory  trust  in  the  special  sense 
arises  where  the  creator  of  the  trust  merely  gives  general 
instmctions  as  to  the  limitations  of  the  trust  property  and 
directs  the  execution  of  a  formal  settlement  which  is  to 
cany  those  general  instructions  into  effect,  through  the 
operation  of  detailed  legal  phraseology.  In  construing  the 
words  which  create  an  executory  trust,  a  court  of  equity 
subordinates  the  language  to  the  intent.  Thus,  where 
matriage  articles  contain  an  agreement  that  an  estate  shall 
be  settled  on  the  intended  husband  for  life  and  then  on  the 
h^  of  his  body,  the  court  infers  from  the  nature  of  the 
contract  an  intention  to  give  to  the  issue  a  provision  inde- 
pendent of  their  parents,  and  therefore  directs  a  settlement 
on  the  first  and  other  sons  in  tail  (Z). 

ni.— PUBCHASB  FOB  VALUABLE  CONSIDEBATION 

WITHOUT  Notice, 

(Jnder  certain  circumstances  a  defendant  in  equity  is 
entitled  to  be  protected  either  against  relief  or  against 
discovery  on  the  ground  that  he  is  a  purchaser  for  valuable 
consideration  without  notice.  Nothing  in  equity  has  occa- 
sioned more  controversy  than  the  nature  and  limits  of  the 
protection  which  is  given  to  such  a  purchaser ;  fortunately 
the  law  is  now  settled,  and  it  will  be  sufficient  to  state 
shortly  the  various  cases  in  which  the  doctrine  has  been,  or 
may  be  applied, 

1.  The  doctrine  of  purchase  for  valuable  consideration  Common  law 
^thont  notice  has  no  meaning  in  a  court  of  common  law.  doctrine. 
At  common  law,  a  person  in  possession  of  property  cannot 
eonfer  on  another,  either  by  sale,  mortgage  or  pledge,  any 

(0  Egerton  r.  JSarl  BroumLow  (1853),  4  H.  L.  Cas.  1,  p.  210  ;  Q)ap€  y, 
Arnold  (1855),  4  D.  M.  &  G.  574 ;  SackvUle-West  v,  ViscouiU  Holme*' 
^  (1870),  L.  R.  4  H,  L.  543.; 
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.   ^  better  title  than  he  has  himself.    To  this  rule  there  are  tvo 

f^.  C       vi^  V  «        exceptions :  (1)  The  purchaser  of  a  chattel  in  market  overt 

-   ..   ,^  obtains  a  title  which  is  good  against  all  the  world  (m). 

t  ^K^  • '  '-^  tXTA(2)  A  person  who  bond  fide  receives  money  in  payment  of 

•      ,^^t^jC  'uJ^  a  debt  (»)  or  who  bond  fide  takes  a  negotiable  instrument 

;^^_^k^  for  value  (o)  acquires  a  good  title  to  the  money  or  negoti- 

^  ^  able  instrument  if  he  had  no  notice  of  any  circumstances 

^  vu^  ».i.Ctt#  which  make  the  transfer  to  him  improper.    Two  apparent 

'    &  #^i  >'ii/^c<'#- exceptions  to  the  general  rule  have  been  imported  into  the 

"'  /  I-  common  law  from  equity:    (1)  A  purchaser  for  valuable 

1^  ' '"     u-n-^t         consideration  of  goods  from  a  vendor  who  acquired  them 

A,  f^  ^''.  »vft.at/s  under  a  voidable  contract  obtains  a  good  title  if  he  had  no 

notice  that  there  were  circumstances  connected  with  that 
contract  which  would  have  enabled  the  original  owner  of 
the  goods  to  set  it  aside  (j>).  (2)  If  an  owner  of  goods 
has  so  acted  as  to  clothe  the  seller  or  pledgor  with  apparent 
authority  to  sell  or  pledge,  he  is  precluded,  as  against  those 
who  have  acted  bond  fide  on  the  faith  of  that  apparent 
authority,  from  denying  that  he  had  given  it.  This  principle 
lies  at  the  root  of  the  various  Factors  Acts  (^). 
Equity  Before  the  Judicature  Act,  where  a  court  of  equity  had 

^n^t  concurrent  jurisdiction  with  a  court  of  law  and  a  plaintiff 
juriediction.  sought  to  enforce  his  legal  title  in  equity,  equity  followed 
the  law  in  this  as  in  other  respects  (r)  and  gave  relief 
against  a  purchaser  for  valuable  consideration  without 
notice.  In  such  cases,  the  court  compelled  discovery  as 
ancillary  to  the  principal  relief  sought  by  the  suit.  Thus 
the  plea  of  purchase  for  valuable  consideration  without 
notice  was  overruled  where  the  bill  was  for  discovery  and 
that  the  defendant  might  assign  the  plaintiff  her  dower  (j) 

(«)  Cote  of  Market  Otert  (1595),  6  Rep.  83  b. 

(»)  Higgn  t.  Holiday  (1578),  Cro.  Eliz.  746  ;  Ford  T.  Hopkins  (1699), 
Salk.  283. 

(o)  Anon,  (1607),  Salk.  126 ;  London  Joint  Stock  Bank  y.  Simnumt^ 
[1892]  A.  C,  201. 

(»)  Parker  v.  Patrick  (1793),  5  T.  R.  175  ;  White  r.  Oarden  (im), 
10  C.  B.  919  ;  Stevenson  v.  Neuynham  (1863),  13  C.  B.  286  ;  (Mndy  t. 
Lindsay  (1878),  3  App.  Cas.  469. 

(g)  Cole  T.  North  Western  Bank  (1875),  L.  R,  10  C.  P.  364,  8(3; 
Colonial  Bank  ▼.  Cady  (1890),  15  App.  Cas.  267. 

(r)  Mitford'e  Pleadings,  4th  ed.,  p.  122. 

Is)  Williams  v.  Lamhe  (1791),  3  B.  C.  C.  264. 
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and  where  the  bill  was  for  an  account  of  tithes  {t).    In 
certain  cases,  before  the  Judicature  Act,  a  court  of  equity 
was  asked  to  exercise  a  jurisdiction  which  belonged  more 
properly  to  the  common  law,  e.g,,  to  turn  a  defendant  out 
of  possession  or  deprive  him  of  title  deeds,  not  because  the 
coTirt  had  originally   a   concurrent  jurisdiction  with  the 
common  law  but   because  the  relief  sought  sprang  out  of 
some  matter  of  which  the  com*t  was  properly  seised  and 
was  necessary  to  enable  the  plaintiff  to  get  complete  justice 
in  regard  to  the  subject-matter  of  his  suit.     For  instance, 
where  a  legal  mortgagee  sues  for  foreclosure  it  may  happen 
that  the  person  whom  he  seeks  to  foreclose  is  in  possession 
of  the  land  or  the  title  deeds.     Before  the  Judicature  Act 
if  that  person  was  a  purchaser  for  valuable  consideration 
without  notice  the  court  declined  either  to  turn  him  out  of 
possession  or  to  deprive  him  of  the  title  deeds  ;  but  left  the 
mortgagee  to  bring  ejectment  for  the  possession  or  to  recover 
the  deeds  (if  he  could)  in  trover  or  detinue  (u).     Since  the 
Judicature  Act  the  Chancery  Division  has,  in  addition  to  its 
equitable  powers,  all  the  powers  of  a  common  law  court. 
It  follows  that,  in  an  action  of  foreclosure  by  a  legal  mort- 
gagee, it  will  give  him  all  legal  remedies  which  are  necessary 
to  perfect  the  judgment  of  the  court  and  will  therefore  order 
delivery  of  the  title  deeds  (a*).     In  another  class  of  cases 
relief  was  primarily  sought  against  the  holder  of  the  legal 
estate,  but  it  was  necessary  to  obtain  ancillary  relief  against 
some  equitable  claimant^  This  occurred,  for  example,  where 
the  holder  of  the  legal  estate  had  deposited  the  title  deeds 
as  security  for  a  loan  or  on  the  occasion  of  an  equitable 
mortgage.  ^.Where    an    equitable    claimant  sought    relief 
ftgamst  the  legal  owner  by  the  conveyance  of   the  legal 
estate,  the  court,  even  before  the  Judicature  Act,  in  order 
to  avoid  a  multiplicity  of  suits,  also  took  the  title  deeds  out 
of  the  hands  of  any  equitable  claimant  to  whom  they  had 

(0  GtUins  V.  Archer  (1830),  1  R.  &  M.  284. 

(«)  ffead  T.  Egertoii  (1734),  3  P.  Wms.  280  ;  Joyce  v.  De  Moleym 
(IWo),  2  J.  &  Lat.  374  ;  Heath  v.  Orealook  (1874),  10  Ch.  22. 

(*)  In  re  Cooper  (1882),  20  Ch.  D.  611,  p.  631 ;  Manners  v.  Mew 
(1885),  29  Ch.  D.  725,  p.  732. 
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been  transferred  although  for  value  and  without  notice  (y) ; 
and  this  relief  is  normally  given  since  the  Act  (z).   - 

2.  Before  the  Judicature  Act,  the  auxiliary  jurisdiction 
of  the  court  was  often  appealed  to  in  aid  of  proceedings 
in  another  jurisdiction,  e,g,  to  compel  discovery  either 
general  or  of  certain  deeds  and  documents.  It  was  well 
settled  that  the  court  would  not  assist  a  plaintiff  who 
sought  discovery  in  aid  of  a  legal  title  against  a  purchaser 
for  valuable  consideration  without  notice  (a).  "It  is  an 
infallible  rule/'  said  Lord  Nottingham  {h)^*'  that  a  purchaser 
for  valuable  consideration  shall  never  without  notice  dis- 
cover anything  to  hurt  himself."  And  there  was  no 
distinction  (said  Lord  Thublow)  ''  between  the  cases  of  a 
discovery  being  sought  for  of  the  title  of  the  purchaser 
and  a  discovery  of  the  specific  things  in  his  possession  "  (c). 
On  the  other  hand,  wherever  the  court  before  the  Judicature 
Act  gave  relief  to  a  plaintiff,  it  also  gave  discovery  as 
ancillary  to  the  relief  sought,  and  where  a  plea  of  purchase 
for  valuable  consideration  without  notice  was  no  bar  to 
the  relief,  it  was  also  no  bar  to  the  discovery.  Since  the 
Judicature  Act,  each  division  of  the  High  Court  has  a 
complete  jurisdiction,  both  legal  and  equitable.  It  follows 
that  where  a  plaintiff  brings  an  action  in  the  Chancery 
Division  for  the  recovery  of  land,  the  court  will  compel 
discovery  as  ancillary  to  the  relief  sought,  even  as  against 
a  purchaser  for  valuable  consideration  without  notice  {d). 

3.  On  the  same  principle  on  which  a  plea  of  purchase 
for  Valuable  consideration  without  notice  was  allowed  to 
a  suit  for  discovery  the  same  plea  was  allowed  to  a  suit 


(y)  Neu:tan  v.  Newt&n  (1868),  4  Ch.  143.  There  is  some  authority  the 
other  way.  See  Stackliouse  v.  Qmnte^s  of  Jersey  (1861),  IJ.  &  H.  721, p.  731. 

(z)  Taylor  v.  Bussell,  [1891]  1  Ch.  8,  p.  19. 

la)  Gladwin  y.  Savlll  (1670),  NeR  141 ;  Burlace  v.  Cooke  (1677), 
Freem.  Ch.  24 ;  Snellin^  v.  Squib  (1681),  2  Ch.  Cas.  47 ;  Brown  t. 
Willmms  (1682),  2  Ch,  Cas.  135  ;   Wagstaf  v.  Read  (1683),  2  Ch.  Cas.  156. 

(*)  Perrat  v.  Ballard  (1681),  2  Ch.  Cas.  72.  See  aldo  Collet  t.  Jk 
OoU  (1734),  Cas.  t.  Talb.  65  ;  Jerrard  v.  Saundern  (1794),  2  Ves,  jun. 
454  :  Mitford  on  FleadingR,  4th  ed.,  pp.  199,  274. 

(cjt  Jloare  v.  Parker  (1785),  1  B.  C.  C.  678,  p.  581  ;  1  Cox,  224.  See 
also  Wallwy7i  y,  Lee  (1803),  9  Ves.  24. 

(rf)  Ind  Coojfe  ^'  Co.  v.  Emmerson  (1887),  12  App.  Cas.  300. 
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asking  for  more  than  discovery  {e,g.  for  an  injunction  to 
restrain  the  defendant  at  law  from  setting  up  outstanding 
terms)  when  the  object  of  the  suit  was  still  to  obtain  frc^ 
the  C!ourt  of  Chancery  assistance  to  the  suit  of  the  plaintiff 
suing  upon  a  legal  title  in  another  jurisdiction  (e).     At  law, 
where  a  term  of  years  was  set  up  as  a  bar  to  an  eject ment| 
the  plaintiff  got  judgment  but  with  a  provision  that  he 
should  not  take  out  execution  till  the  end  of  the  termt 
Now  it  was  formerly  the  custom  in  settlements  to  create 
a  long  term  of  years  for  the  purpose  of  carrying  out  sub- 
sidiary objects  of  the  settlement.     Such  a  term  did  not 
come  to  an  end  (except  under  a  special  provision  in  the 
settlement)  when  the  purposes  for  which  it  was  created  had 
been  satisfied.    A  court  of  law  regarded  all  terms  as  terms  in 
gross.    At  law,  therefore,  the  persons  in  whom  a  term  was 
legally  vested  might  set  it  up  in  bar  to  an  ejectment, 
although  the  purposes  for  which  it  was  created  had  long 
smce  been  satisfied.    In  equity,  however,  where  the  term 
and  the  freehold  were  so  beneficially  united  in  the  same 
person  that,  if  they  were  both  legal  estates,  they  would 
merge  at  law,  the  term  was  said  to  be  attendant  on  the 
inheritance.      That  is,  it  followed  and  accompanied  the 
inheritance  and  every  right  and  interest  growing  out  of 
iT  either  by  operation  of  law  or  by  voluntary  agreement 
of  parties.    It  made  no  difference  whether  the  term  was 
originally  expressed  to  attend  the  inheritance  or  not  (/). 
This  being  so,  if  the  person  in  whom  the  term  was  legally 
vested  set  it  up  in  bar  to  an  ejectment  brought  by  the 
person  who  had  the  beneficial  interest  in  the  term,  a  court 
of  equity  restrained  him  from  defending  the  ejectment.     On 
the  other  hand,  if  the  person  in  whom  the  term  was  vested 
bad  as  good  a  right  in  conscience  as .  his  adversary,  a  court 
of  equity  did  not  restrain  him  from  making  use  of  any 
legal  advantage  which  he  possessed.     Where,  therefore,  a 
piurchaser  from  the  owner  of  the  fee  got  in  an  outstanding 

.  (0  Boiifett  T.  Xo9U)orthy  (1673),  Rep.  U  Fin.  102  ;  Mitford  on  Plead- 
«»g»,  4th  cd.,  p.  135. 

M)  Ti^H  V.  Tifin  (1681),  Freem.  Ch.  66  ;   Best  v.  Stawford  (1705), 
Freem.  Ch,  288  ;  Fearne  in  2  Coll.  Jurid.  p.  297. 
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term  a  court;  of  equity  allowed  him  to  make  full  use  at 
law  of  the  legal  term  which  he  had  acquired  {g),  if  he  had 
given  valuable  consideration  and  had  no  notice  of  any 
beneficial  interest  in  the  property  prior  to  his  own. 

4.  As  a  court  of  equity  refused  at  the  instance  of  the 
Owner  of  the  legal  reversion  to  restrain  a  purchaser  for 
valuable  consideration  without  notice  from  setting  up  an 
outstanding  term  vested  in  him,  so  it  refused  to  order  him 
to  convey  the  term  to  the  owner  of  the  legal  reversion, 
where  the  latter  came  into  equity  and  claimed  a  prior 
beneficial  interest  in  the  term.  And  if  the  term  was  vested 
in  trustees  who  held  for  the  purchaser,  the  court  refused  to 
order  them  to  convey  to  the  prior  beneficial  owner.  Even 
though  a  purchaser  had  not  obtained  an  actual  assignment 
of  the  term  either  to  himself  or  to  a  trustee  for  himself,  he 
tnight  have  acquired  on  the  occasion  of  his  purchase  '''a 
better  title  or  right  to  call  for  the  legal  estate,"  e,g,  if  the 
trustees  of  the  term  were  parties  to  the  purchase-deed,  or 
if  he  had  received  the  deeds  relating  to  the  term,  and  in 
such  a  case  a  court  of  equity  gave  no  assistance  against 
him  {h). 

Although  satisfied  terms  have  been  abolished  by  statute  (i). 
the  principles  which  were  applied  to  them  still  govern  cases 
in  which  a  purchaser  for  valuable  consideration  without 
notice  gets  in  the  legal  estate  from  a  trustee.  Where 
property  is  held  on  trust  for  A.,  a  subsequent  mortgagee  of 
the  property  cannot  protect  himself  against  A.'s  title  by 
getting  in  the  legal  estate  from  the  trustee  after  he  has 
notice  of  the  trusts  upon  which  it  is  held,  although  he  had 
no  notice  that  there  was  a  prior  beneficial  interest  when  he 
took  his   mortgage  (k),    A.   agreed  verbally  to  grant  an 


O)  Maundrell  v.  Maundrell  (1804),  10  Ves.  246,  p.  271. 

(A)  Wilkes  T.  Boddington  (1707),  2  Vem.  599  ;  Stanhope  y.  Earl 
Vemey  (1761),  2  Ed.  81.  See  Taylor  y.  Landon  and  County  Banking 
(7o.,[1891]2Ch.  231,p.  263. 

(i)  8&9  Vict  c.  112. 

(*)  Saunders  v.  Befiew  (1692),  2  Vem.  271 ;  Allen  v.  Xnight  (1846), 
5  Ha.  272  ;  Mumford  v.  Stohwassvr  (1874),  18  Eq.  556  ;  HarpKaw  v. 
Shacklook  (1881),  19  Ch.  D.  207,  p.  214  ;  Taylor  v.  London  and  County 
Bafiking  Co,y  [1901]  2  Ch.  231,  p.  256. 
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underlease  toB.  who  paid  the  rent  and  went  into  possession 

by  a  tenant.    A.  deposited  his  lease  with  C.  as  security  for 

a  loan  and  afterwards  assigned  the  legal  estate  to  him. 

G.  had  no  notice  of  A.'s  agreement  with  B.  when  he  lent 

his  money,  but  was  held  to  have  notice,  as  the  property 

was  in  possession  of  B.'s  tenant,  before  he  acquired  the 

legal  estate.    Jessel,  M.B.,  held  that  A.  was  a  trustee  for 

B.  to  the  extent  of  the  underlease  agreed  to  be  granted  by 

him  and  granted  B.  specific  performance  of  the  agreement 

as  against  C.  (l).    Sir  George  Jessel  was  of  opinion  that 

a  puisne  incumbrancer  could  not  protect  himself  by  getting 

in  the  legal  title  from  a  trustee  who  had  notice  of  a  prior 

equitable  interest  although  the  puisne  incumbrancer  himself 

had  no  notice  of  it.     A  person  knowing  that  he  is  a  trustee, 

cannot,  said  his  lordship,  without  receiving  value  at  the 

time,  deprive  his  own  cestui  que  trust  of  his  rights  by 

oommitting  a  breach  of  trust  (m).     A  trust  or  equity  to 

aflkct  the  conscience  of  him  who  has  got  in  the  legal  estate 

must  be  a  trust  or  equity  not  in  favour  of  some  third  person 

who  may  not  care  to  insist  upon  it,  but  a  trust  or  equity 

in  favour  of  the  person  against  whom  the  legal  estate  is 

set  up  (n). 

5.  The  doctrine  of  purchase  for  valuable  consideration  \Legal  estate 

without  notice  is  most  frequently  applied  where  the  pur-  ^J*  ^^  **  ^^™® 
,  T.  •/     JTJT  IT        of  purchase.  V . 

Ghaaer  gets  in  the  legal  estate  contemporaneously  with  his  . 
iniichase.    In  these  cases,  the  plea  of  purchase  for  valuable  . 
consideration  without  notice  is  a  complete  bar  to  any  relief 
sought  by  a  prior  equitable  claimant  (o).     **  Where  a  trusteei 
in  breach  of  trust,"  says  Mellish,  L.J.  (^j),  **  conveys  away 
a  legal  estate  which  he  possesses,  and  that  legal  estate 

(0  Mum/ord  y.  Stohwasser,  supra.  This  case  has  been  overruled  so 
^  u  it  decides  Uiat  notice  of  a  tenancy  is  notice  of  the  landlord's  title 
{Sunty.  Lurk,  [1902]  1  Ch.  428). 

(»)  Mum/ord  t.  Stohwaster  (1874),  18  Eq.  556,  p.  563.  His  lordship's 
<*wmions  in  Maxjield  t.  Burton  (1873),  17  Eq.  15,  p.  19,  are  to  the 
•ine  effect. 

The  Court  of  Appeal  in  BaiUy  t.  Bamet,  [1894]  1  Ch.  25,  p.  37,  state 
tbis doctrine  with  a  "perhaps." 

(«)  Per  Conrt  of  Appeal  in  Taylor  v.  Russell,  [1891]  1  Ch.  8,  p.  29  ; 
"»1  Hebschell  in  S.  C,  [1892]  A.  C.  244,  p.  253. 

W  Mcker  Y.  Ba^olins  (1872),  7  Ch.  269. 

(?)  PUeher  t.  Bawlins,  supra,  at  p.  274. 
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comes  into  the  possession  of  a  purchaser  for  valuable  con- 
sideration  without  notice,  that  purchaser  can  hold  the 
property  against  the  cestuis  que  trust  who  were  defrauded 
by  the  conveyance  of  the  trustee."  This  principle  is  not 
confined  to  land.  It  extends  to  every  kind  of  property 
in  which  a  distinction  may  exist  between  the  beneficial 
and  the  legal  title,  e,g,,  shares  or  debentures  of  a  railway 
company  (q).  The  extent  and  limits  of  the  doctrine  which 
protects  a  purchaser  for  valuable  consideration  without 
notice  will  be  made  clearer  by  considering  what  a  defendant 
had  to  aver,  under  the  old  system  of  pleading,  in  order  to 
sustain  such  a  plea  in  the  case  of  land  (r).  First,  the  plea 
must  have  averred  that  the  vendor  or  mortgagor  was  seised 
or  pretended  to  be  seised  of  the  premises  in  fee(s).  It 
follows  that  a  purchaser  is  protected  although  he  deriyed 
his  estate  from  a  vendor  who  never  had  any  title  (t). 
Secondly,  the  plea  must  have  averred,  where  the  subject- 
matter  of  the  purchase  was  the  immediate  fee,  that  the 
vendor  was  in  possession  either  himself  or  by  a  tenant  (t^). 
Where  the  subject-matter  was  a  reversion,  the  plea  had 
to  state  how  the  vendor  or  mortgagor  became  entitled  to 
the  reversion  {x).  Thirdly,  it  must  have  averred  a  con- 
veyance and  not  articles  only(y).  Fourthly  (where  the 
consideration  was  in  money)  it  must  have  averred  actual 
payment — it  was  not  enough  that  the  money  was  secured 
to  be  paid  (z) — and  it  had  to  set  out  the  particular  con- 
sideration (a).  Fifthly,  it  had  to  deny  notice  not  only  at 
or  before  the  contract  for  purchase,  bat  also  at  or  before 
actual  payment  of  the  purchase  money  (^.     A  purchaser 

(y)  Dodds  V.  milt  (1865),  2  H.  &  M.  424  ;  Taylor  t.  Blaheloch  (1886), 
32  Ch.  D.  560. 

(r)  See  Mitford,  p.  275  ;  Beames  on  Pleas,  pp.  235  et  seq. 

(«)  Head  v.  EgerUm  (1734),  3  P.  Wms.  280  ;  Story  Y,Lord  Windior 
(1743),  2  Atk.  630  ;  Daniels  v.  Davison  (1809),  16  Ves.  249. 

(Jt)  Jones  V.  Powles  (1834).  3  My.  &  K.  681. 

(«)  Daniels  v.  Davison,  supra. 

(a-)  Iluglies  v.  Garth  (1763),  2  Ed.  168. 

(y)  Drandlyn  v.  Ord  (1738),  1  Atk.  571. 

(s)  Ifardingham  t.  Mcholls  (1745).  3  Atk.  304. 

la)  MillariVs  Case  (1678),  Frecm.  Ch.  43. 

ijb)  Tourmlle  v.  Kaish  (1734),  3  P.  Wms.  306.  It  is  often  laid  down  that 
the  pica  had  to  deny  notice  at  or  before  the  execution  of  the  conyeyance, 
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may  protect   himself  by  absence  of  notice,   although,   if 
ejectment  were  brought  against  him,  he  would  be  compelled 
to  rely  on  a  deed  which  would  have  given  him  notice  that 
he  had  no  title  (c).    A  purchaser  for  valuable  consideration  \ 
without  notice  can  give  a  good  title  to  a  purchaser  from  , 
him  with    notice  (d).      The    only    exception    is    that    a  * 
trustee  who  has  sold  property  in  breach  of  trust  or  a  person 
who  has  acquired  property  by  fraud  cannot  protect  himself 
hy  purchasing  it  from  a  bond  fide  purchaser  for  value  without 
notice  («). 

6.  The  question  of  purchase  for  valuable  consideration  Rule  as  ^ 
without  notice  does  not  arise  as  between  rival  equitable  ^^^^!ij 
claimants.  A  court  of  equity  does  not  (as  a  rule)  grant  cUimantB. 
direct  reUef  to  one  as  against  another  of  competing  equitable 
claimants.  It  merely  decides  that  one  of  them  has  a 
preferential  right  to  a  transfer  of  the  legal  title,  and,  in  so 
deciding,  it  necessarily  negatives  the  right  of  the  other  or 
others.  For  instance,  A.  grants  a  legal  mortgage  of  land 
to  B.  and  then  grants  equitable  mortgages  to  C,  D.,  and 
E.  successively.  If  C.  seeks  to  redeem  B.  and  to  obtain 
a  reconveyance  of  the  legal  estate,  he  must  at  the  same 
time  (according  to  the  practice  of  the  court)  foreclose  D., 
E.,  and  A.  Now,  a  suit  for  foreclosure  is  not  a  suit  for 
equitable  reUef  (/).  C.'s  suit  for  foreclosure  against  D.,  E., 
and  A.  is  merely  a  demand  that  they  shall  then  and  there 
exercise  their  right  to  obtain  relief  against  the  legal  title.. 
The  only  relief  which  G.  asks  is  against  B.,  the  legal 
mortgagee,  but  the  court  before  it  gives  that  relief  must 
ascertain  which  of  the  three,  C,  D.,  or  E.,  has  the  best 

bat  this  is  only  because  the  parchafle  money  was  never  paid  until  the  con- 
vejaoce  was  e'zecated  (  Woo^ord  ▼.  Parkhunt  (1638),  Duke  on  Charitable 
tstt,  70  ;  More  t.  Mayhow  (1663),  1  Ch.  Cas.  34  ;  Attorney- Oeneral  v. 
^woT  (1736),  2  Eq.  Abr.  685,  pi.  11  ;  Wigg  \,\Wigg  (1739),  1  Atk.  382  ; 
Fitzgerald  t.  Burk  (1742),  2  Atk.  397  ;  Story  v.  Lord  Wifidsor,  tupra  ; 
Te^wm.  T.  Siceeny  (1844),  1  Jo.  &  Lat.  710,  p.  714). 

(e)  Pileker  t.  Jlawlint,  tupra. 

(d)  Eatt  GreeruteSs  Com  (1633),  Dake  on  Charitable  UseR,  64  ;  Case 
^  StUtmi  aOefield  (1635),  Duke,  68  ;  Lowther  v.  Carlton  (1740),  Bam. 
Ch.  358  :  Sweet  r,  Sowthcote  (\im\  2  B.  C.  C.  66  ;  Barrow' t  Case  (1880), 
U  Ch,  D.  432,  p.  446  ;  JBx  parte  Sandys  (1889),  42  Ch.  D.  98,  p.  110. 

(0  Barrow's  Case,  supra, 

CO  Celyer  t.  Fineh  (1856),  5  H.  L.  Cas.  905,  p.  921  ;  Heath  v.  Grealovk 
(1»74),  10  Ch.  22,  p.  31. 
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right  to  it.  Again,  a  trustee  in  breach  of  trust  grants  an 
equitable  mortgage  of  the  trust  property.  If  the  cestui  que 
trust  seeks  relief  against  the  trustee  by  a  conveyance  of 
the  trust  estate,  he  seeks  no  direct  relief  against  the 
mortgagee,  but  the  court  is  obliged  to  adjudicate  on  the 
question  which  of  the  two,  the  cestui  que  trust  or  the 
mortgagee,  is  entitled  to  a  conveyance  of  the  trust  estate ; 
and,  as  a  result  of  its  determination,  to  declare  the  rights 
of  the  parties.  Two  views  have  been  put  forward  of  the 
principle  upon  which  the  court  should  act  when  it  is  called 
upon  to  determine  rights  as  between  rival  equitable 
claimants.  One  is  that  in  a  question  as  between  rival 
equities  priority  of  time  is  the  last  consideration  which 
should  be  resorted  to.  The  question  which  of  two  or  more 
contending  equities  has  the  better  or  best  equity  depends 

•  (according  to  this  view)  primarily  upon  the  conduct,  whether 
by  act  or  omission,  of  each  equitable  claimant  in  relation  to 

•  the  other  or  others.  Where  all  are  equally  innocent,  where 
no  one  has  been  guilty  of  negligence,  misrepresentation  or 
fraud,  which  has  induced  the  creation  of  another  equitable 
title,  where  no  one  has  taken  with  knowledge  or  notice  of 
another  equitable  title,  then,  for  want  of  a  better  criterion, 
the  court  is  obliged  to  determine  their  priority  by  the 
order  in  time  at  which  their  titles  arose.  This  is  the 
view  of  KiNDERSLEY,  V.-C,  in  Bice  v.  Bice  (g).  The  other 
view,  which  is  supported  by  the  great  mass  of  authority, 

^  is  that  the  priority  of  equitable  titles  as  between  them- 
.  selves  is  determined  primd  facie  by  the  priorifcy  in  time  of 
their  creation  {h) ;  but  that  this  priority  may  be  diplaced 
by  acts  or  omissions  on  the  part  of  an  earlier  equitable 
;  claimant.  ''  Whenever  the  legal  estate,"  said  Lord  Hard- 
wiCKE  (t),  **  stands  out  either  in  a  prior  incumbrancer  or 
in  a  trustee,  as  against  whom  a  puisne  incumbrancer  has 
not  the  best  right  to  call  for  the  protection  of  it,  the  whole 

07)  (1853),  2  Drew.  73. 

(K)  It  should  be  rpmcmbered  that  where  a  fund  is  in  the  hands  of 
trnstees,  the  priority  of  assign  men  t8  b?  a  cettui  qtie  tnmt  is  goTemed  bj 
the  order  in  time  at  wliich  notice  of  tne  assigment  is  given  to  the  trustee. 
Seep.  182. 

(0  Wniov^hby  V.  Willoughhy  (1765),  1  Coll.  Jurid.  337,  p.  S63; 
1  T.  B.  763,  p.  773. 
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is  in  equity ;  and  then,  qui  prior  est  in  tempore,  potior  in 
jure,"    ''Questions  of  priority  between  equitable  incum- 
brancers/' said  TuBNEB,  L.J.  (k),  '<  are  in  general  governed 
by  the  rule  qui  prior  est  tempore  potior  est  jure,  and  in 
determining  eases  depending  on  the  rule  we  must  of  course 
look  at  the  principle  on  which  the  rule  is  founded.    It  is 
fonnded,  as  I  conceive,  on  this  principle,  that  the  creation 
or  declaration  of  a  trust  vests  an  estate  and  interest  in  the 
subject-matter  of  the  trust  in  the  person  in  whose  favour 
the  trust  is  created  or  declared.    Where,  therefore,  it  is 
sought    ...     to  postpone  an  equitable  title  created  by 
declaration  of  trust,  there  is  an  estate  or  interest  to  be 
displaced.     No  doubt  there  may  be  cases  so  strong  as  to 
JTistify  this  being  done,  but  there  can  be  as  little  doubt  that 
a  strong  case  must  be  required  to  justify  it."     The  same 
view  was  taken  by  Lord  Westbuet  (Z),  and  by  the  learned 
tords  who  advised  the  House  in  Shropshire  Union  Bails, 
Co.  V.  The  Queen  (m).    In  Newton  v.  Newton  {n),  a  mortgage 
deed  securing  money  which  formed  part  of  trust  funds  was 
deposited  by  the  trustee  with  a  bank  to  secure  his  private 
debt.    The  priority  of  the  cestuis  que  trust  was  established, 
and  the  deed  ordered  to  be  delivered  up.     In  Cave  v.  Cave  (o), 
the  sole  trustee  of  a  marriage  settlement  misapplied  the 
trust  funds  in  the  purchase  of  land,  the  conveyance  being 
taken  in  the  name  of  his  brother.    The  brother  granted  a 
legal  mortgage  of  the  estate  to  A.  and  an  equitable  mort- 
gage to  B.    Neither  A.  nor  B.  had  any  notice  of  the  trusts. 
The  cestuis  que  trust  imder  the  marriage  settlement  were 
posponed  to  A.,  but  given  priority  over  B.     In  Shropshire 
Vnion  Rails.  Co,  v.  The  Qu>een{p),  A.  was  registered  in  the 
))ooks  of  a  railway  company  as  the  holder  of  shares,  and 
had  possession  of  the  certificates.     He  was  trustee  of  the 
shares  for  the  company.     He  deposited  the  certificates  of 
^e  shares  with  B.  as  security  for  a  debt,  and  gave  a 

(i)  Cory  y.  Eyre  (1863),  1  D.  J.  S.  149,  p.  167. 
(0  Pkilliju  ▼.  Phillips  (1862),  4  1).  F.  &  J.  208.  p.  216. 
(«t)  (1875),  L.  K.  7  U.  L.  496.    See  the  langaage  of  I>ord  Caibns  at 
P-  S06,  Lord  Uathbrley  at  p.  512,  and  Lord  U'Hagan  at  p.  514. 
W  (1868),  6  Eq.  1^5  ;  4  Ch.  143. 
(«)  (1880),  15  (Si.  D.  639.  (/;)  (1875),  L.  R.  7  H.  L.  496. 
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memorandum  agreeing  to  execute  a  legal  mortgage.  Snb< 
sequently  he  gave  B.*s  executrix,  after  she  had  notice  of  the 
trust,  a  formal  deed  of  transfer,  which  the  company  refased 
to  register.  The  House  of  Lords  refused  to  grant  a 
mandamus  to  compel  the  company  to  register  the  transfer. 

7,  The  normal  priority  of  equitable  claimants  may  be 
displaced  by  an  application  of  the  doctrine  of  estoppel. 
If  the  owner  of  the  prior  equitable  title  by  conduct  or  by 
negligence  induces  a  person  to  change  his  position  and  to 
acquire  for  valuable  consideration  a  title  later  in  time  ia 
the  belief  that  there  is  no  earlier  title,  he  is  estopped, 
as  against  that  person,  from  setting  up  his  prior  equitable 
title.     The  doctrine  of  estoppel  will  be  discussed  at  length 
in  Part  IV.  of  this  Treatise.     One  class  of  cases,  however, 
to  which   that  doctrine  applies    requires    to    be    alluded 
to  here,  as  it  is  sometimes  cited  as  an  illustration  of  the 
protection   which    is   given   to   a    purchaser  for  valuable 
consideration  without  notice  (r).     If  A.  conveys  property 
to  B.  under  circumstances  which  entitle  A.   to  set  aside 
the  conveyance  in  equity,  A.  gives  B.  an  apparent  title  to 
the  property  conveyed  larger  than  his  real  title.     If  C. 
purchases  the  property  from  B.,  or  lends  money  to  B.  on 
the  security  of  the  property,  in  ^the  bond  fide  belief  that 
B.'s  real  interest  is  co-extensive  with  his  apparent  interest, 
it  would  be  unjust  that  C.  should  suffer  from  the  claim  of 
a  person  who  has  given  B.  the   opportunity  of  holding 
himself  out  to  the  world  in  a  character  which  did  not 
belong  to  him.     It  is  therefore  settled  that  A.'s  right  in  the 
case  supposed  to  recover  the  property  from  B.  is  subject  to 
G.'s  claims.     This  doctrine  is  not  based  on  the  protection 
given  to  a  purchaser  for  valuable   consideration  without 
notice ;  nor  is  it  confined  to  persons  who  in  strictness  come 
within  that   designation  (5).      An  attempt    was  made  in 
Shropshire  Union  Bails,  Co,  v.  The  Queen  {t)  to  extend  the 


(r)  Kg.  by  Lord  Westbuby  in  Phillips  v.  Phillips,  svpra^  p.  218. 

(*)  Earl  of  Aldbaravgh  v.  Trye  (1840),  7  CI.  &  F.  436,  p.  463; 
Garrard  v.  Frankel  (1862),  30  B.  445  ;  BainlHgge  v.  Browne  (1881), 
18  Ch.  I).  188. 

(t)  Supra,     See  also  Cory  y,  Byre,  s^tpra,  p.  169. 
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principle  of  estoppel  to  another  class  of  cases.  In  that 
case  a  cestui  que  trust  who  was  absolutely  entitled  to  rail- 
^way  shares  allowed  them  to  stand  in  the  name  of  a  single 
tmstee,  and  entrusted  him  with  the  custody  of  the  cer- 
tificates; and  it  was  urged  that  the  cestui  que  trust  was 
bound  not  merely  by  a  valid  legal  transfer  of  the  shares  by 
the  trustee,  but  also  by  any  equitable  dealing  or  contract 
which  the  trustee  might  choose  to  enter  into.  The  House 
of  Lords  rejected  this  contention. 

8.  There  is  a  second  exception  to  the  rule  that,  as  between  Doctrine  of 
equitable  claimants,  priority  of  time  gives  priority  of  right.  ^^^~, 
In  some  cases  a  later  equitable  claimant  may  protect  him-  stated  and 
self  against  a  prior  equitable  claimant  by  getting  in  the 
legal  estate  subsequently  to  the  creation  of  his  own  title, 
and  after  he  has  notice  of  the  prior  title.  **  As  courts  of 
equity  break  in  upon  the  common  law,"  said  Lord 
Haedwickb  (tt),  "where  necessity  and  conscience  require 
it,  still  they  allow  superior  force  and  strength  to  a  legal 
title  to  estates ;  and,  therefore,  where  there  is  a  legal  title 
and  equity  on  one  side,  this  court  never  thought  fit  that,  by 
reason  of  a  prior  equity  against  a  man  who  had  a  legal 
title,  that  man  should  be  hurt,  and  this  by  reason  of  that 
force  this  court  necessarily  and  rightly  allows  to  the 
common  law  and  to  legal  titles."  **  There  is  nothing  more 
familiar,"  said  Lord  Selborne  (a;),  **  than  the  doctrine  of 
equity  that  a  man  who  has  bond  fide  paid  money  without 
notice  of  any  other  title,  though  at  the  time  of  the  payment 
he,  as  purchaser,  gets  nothing  but  an  equitable  title,  may 
afterwards  get  in  a  legal  title,  if  he  can,  and  may  hold  it ; 
though  during  the  interval  between  the  payment  and  the 
getting  in  the  legal  title  he  may  have  had  notice  of  some 
prior  dealing  inconsistent  with  the  good  faith  of  the  dealing 
with  himself."  If  A.  creates  a  legal  mortgage  in  favour 
of  B.  and  equitable  mortgages  in  favour  of  G.  and  D. 
soccessively,  C.  is  primd  facie  entitled  to  redeem  B.  in 
priority  to  D,     If  D.,  however,  before  C.  institutes  a  suit 

(«)  Wortley  v.  Birkhead  (1754),  2  Ves.  sen.  571,  p.  574. 
(*)  Blackwood  v.  London  Chartered  Bank  of  Australia  (1874),  L.  R. 
5  he.  92,  p.  111. 
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to  redeem  B.  and  to  foreclose  D.  or  even  (according  to  the 

authorities)  hefore  judgment  in  that  suit,  pays  off  B.  and 

take  a  conveyance  of  the  legal  estate  from  him,  the  case 

is  altered.     If  D.,  nben  he  took  his  security,  had  no  notiae 

of  C's  incumbrance,  the  equities  of  C.  and  D.  are  (except 

in  point  of  time)  equal.     And  where  the  equities  are  eqosl, 

the  law  prevails.     At  law,   D.  having  acquired  the  leg^ 

estate,  could  bring  ejectment  or  (if  the  land  was  in  lease) 

recover  the  rents  from  the  tenants.     The  legal  right  is 

subject  to  the  equitable  right  of  redemption,  but  C.  has  no 

equity  to  redeem  D.  in  this  case  escept  on  the  terms  of 

paying  him  not  only  what  B.  paid  but  also  what  D.  paid. 

This  doctrine,  whether  consistent  with  principle  or  not, 

is  of  great  antiquity  (y) ,  and  it  seems  to  have  been  originally 

applied  to  cases  where  a  puisne  mortgagee  without  notice 

bought  up  a  prior  judgment.    A  judgment  creditor  at  lav 

by  virtue  of  hie  elegit  might  bring  ejectment.     The  land 

was  then  extended  at  a  value  much  below  the  real,  and 

udgmeut  creditor  was  entitled  at  law  to  retain  posses- 

of  the  land  until   he  bod  satisfied  himself  his  debt 

rf  the  rents  and  profits,  these  being  computed  according 

;e  extended  value.     The  judgment  debtor  was  entitled 

cover  at  law  either  it  the  creditor  was  satisfied  by  the 

ided  value,  or  if  the  debtor  paid  the  balance  of  the 

with  damages.     On  the  other  hand,  if  the  debtor  sued 

creditor  in  equity,  the  creditor  was   accountable  for 

;  he  received  of  the  profits  above  the  extended  value. 

if  the  real  value  was  £300  a  year,  and  the  extended 

3  £200,  the  creditor  was  accountable  in  equity  for  £100 

ir  more  than  at  law.     Now  where  a  puisne  mortgagee 

;ht  in   a   judgment,  the  debtor  could  not   make  him 

unt  in  equity  for  what  he  had  received  above  the 

ided  value  nnless  he  had  also    received  enough  to 

fy  the  puisne  mortgage  [z). 

le  doctrine  of  the  tabula  in  naufragio  is  not  confined 
ortgages.     It  applies  in  favour  of  all  equitable  ownen 

IHtcAeoek  t.  SeJgioicIt  (1690),  2  Vera.  156,  in  the  mo«  importMt 
i  earlj  camh.  Tbc  proceedini^  in  the  Hon«e  of  Lords  are  given  tt 
1  in  13th  Keport  Hist.  MSS.  Comm.  Appx.  V.,  pp.  193—200. 

JVoraft  V.  Lef  (1670),  2  Vent  337  ;  Srare  r.  Duchtti  of  Marl- 
}h  (1728),  2  y.  Wms.  491,  p.  493. 
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uid  incumbrancers  for  value  without  notice  of  prior  equit- 
able interests,  who  get  in  the  legal  estate  from  persons  who 
eommit  no  breach  of  trust  in  parting  with  it  to  them  (a). 
In  Bailey  y,  Barnes,  A.  mortgaged  property  to  B.  who  sold 
it  to  G.  in  professed  exercise  of  his  power  of  sale.  The 
sale,  however,  was  improper,  and  A.  was  therefore  entitled  to 
treat  G.  as  a  transferee  of  the  mortgage.  C.  granted  a  legal 
mortgage  of  the  property  to  D.,  and  sold  the  equity  of 
redemption  to  E.  E.  had  no  notice  that  the  sale  was 
improper  when  he  bought  the  equity  of  redemption.  After 
aoqniring  notice  he  took  a  transfer  of  D.'s  mortgage.  The 
Court  of  Appeal  held  that  A.  could  not  redeem  E.  The 
doctrine  of  the  tabula  in  naufra>gio  must  be  distinguished 
from  the  doctrine  which  protects  a  purchaser  for  valuable 
ooDsideration  without  notice.  An  equitable  claimant,  to  \ 
obtain  the  benefit  of  the  legal  estate,  need  not  be  a 
pQichaser  in  the  strict  sense  of  the  term,  i.e.,  he  need  not 
take  by  conveyance.  Thus,  an  equitable  mortgagee  by 
memorandum  can  protect  himself  against  a  prior  equitable 
mortgagee  by  getting  in  a  legal  mortgage  (b).  Priority  is 
obtained,  by  virtue  of  this  doctrine,  not  merely  if  the  later 
equitable  incumbrancer  obtains  the  legal  estate,  but  if  he 
obtains  the  best  right  to  call  for  the  legal  estate,  t.e.,  if  the 
legal  estate  is  held  by  a  trustee  for  him.  Thus,  if  a  third 
mortgagee  pays  off  the  first  mortgagee  and  obtains  a 
declaration  of  trust  from  him,  he  will  obtain  priority  over 
the  second  mortgagee  to  the  same  extent  as  if  he  had 
obtained  from  the  first  mortgagee  a  transfer  of  the  legal 
estate  (c).  There  is  a  great  distinction  between  the  cases 
^bere  the  legal  estate  is  got  in  from  an  unsatisfied  mort- 
gagee who  transfers  his  security  whether  for  valuable 
consideration  or  not,  and  where  it  is  got  in  from  a  bare 
trostee,  e,g.,  the  trustee  of  a  satisfied  term  or  a  satisfied 
mortgagee.  Thus,  a  later  equitable  claimant  may  protect 
himself  by  getting  in  the  legal  estate  from  an  unsatisfied 

W  Bailey  t.  JSarnes,  [1894]  1  Ch.  25. 

(*)  Mtttthews  T.  Cartwright  (1742),  2  Atk.  847. 

(e)  MeyneU  t.  Oarraway  (1662),  Nels.  63  ;  Wilmot  v.  Pike  (1845), 
5  Ha.  14,  p.  22  ;  Taylor  y,  London  and  Cimnty  Banking  Co,,  [19011 
2a 231,  p.  263. 
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mortgagee,  although  he  gets  it  in  after  he  has  notice  of 
a  prior  equitable  claim  (d)  ;  and  it  has  even  been  held  that 
the  legal  estate  affords  protection,  although  the  party  con- 
veying it  has  notice  when  he  conveys  that  there  is  an 
equitable  title  prior  to  that  of  the  person  to  whom  he 
conveys  (e).  A  puisne  mortgagee  may  protect  himself  by 
getting  in  the  legal  estate  pendente  lite{f),  but  not  after 
a  decree  to  settle  priorities  (g),  A  puisne  incumbrancer 
is  protected  by  getting  in  the  legal  estate  although  he  has 
given  no  consideration  for  it.  It  is  enough  that  he  has 
given  valuable  consideration  for  the  equitable  interest  which 
he  originally  obtained.  The.  early  cases  on  this  subject 
go  great  lengths.  In  Sir  John  Fagg's  case,  ''  he  being  a 
purchaser  came  into  a  man's  study,  and  there  laid  hands 
on  a  statute,  that  would  have  fallen  on  his  estate,  and  pat 
it  up  in  his  pocket ;  and  in  that  case,  he  having  thereby 
obtained  an  advantage  in  law,  though  so  unfairly  and  by 
so  ill  a  practice,  the  court  would  not  take  that  advantage 
from  him  "  (h).  In  Taylor  v.  Bussell  (i),  a  puisne  incum- 
brancer was  protected  who  got  in  the  legal  estate  without 
consideration  from  unsatisfied  mortgagees  who  were  mort- 
gagees both  of  the  property  comprised  in  the  puisne  mortgage 
and  of  other  property  of  much  greater  value. 

Tacking.  A  doctrine  closely  connected  with   the  doctrine  of  the 

tabula  in  naufragio  is  this.  Where  a  legal  mortgagee 
makes  a  further  advance  upon  the  security  of  the  land 
without  notice  of  any  intermediate  incumbrance,  he  can 
resist  redemption  by  any  intermediate  incumbrancer  except 
upon  the  terms  of  being  paid  the  amount  of  his  subsequent 

(rf)  liwrth  V.  Lee^  sujpra. 

(e)  Peaeoch  v.  BuH  (1834'),  4  L.  J.  (N.S.)  33  ;  Batei  t.  Johniton  (1859), 
6  Jar.  (N.8.)  842.  The  anthority  of  these  cases  was  doubted  in  Wed 
London  Commercial  Bank  v.  Beliancc  Permanent  Building  Societal 
(1886),  29  Ch.  D.  964.  See,  however, ^fr  Lord  Hebschell,  in  Taylor^. 
Bfusell,  [1892]  A.  C.  244,  p.  265. 

(/)  Brace  v.  Duchess  of  Marlborough  (1728),  2  P.  Wms.  491 ;  BeUhier 
V.  Butler  (1760),  1  Ed.  523  :  Bailey  v.  Barnes,  supra. 

(g)  Eart  of  Bristol  v.  Hungerford  (1705),  2  Vera.  624  ;  WorOeg  r. 
Birhhead  (1754),  2  Ves.  sen.  571. 

(JC)  Lord  Nottingham  in  Huntington  v.  OreentUle  (1682),  1  Veni.49f 
p.  62.  This  case  appears  to  be  Sherly  y.  Fogg  (1665).  1  Ch.  Cas.  6& 
ty.  Siddon  v.  Chamells  (1731),  Bnnb.  298. 

(0  [1892]  A.  C.  244. 
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advance  (^).    But  where  land  is  mortgaged  to  several  as    ^ 
joint  tenants  to  secure  a  debt  due  to  them  jointly,  and  one   "^ 
of  them  has  notice  of  a  subsequent  incumbrance,  they 
cannot  tack  as  against  that  incumbrance  (Z).     In  order  that  ^ 
further  advances  may  be  tacked,  they  must  have  been  made 
upon  the  credit  of  the  land  (m) ;  and  the  beneficial  interest 
in  them  must  belong  to  the  legal  mortgagee.    He  cannot 
tadE  a  third  mortgage  made  to  him   as  trustee  only  for 
another  person  (n).    The  Yorkshire  Begistries  Act,  1884  (o), 
provides  (p)  that    no    priority  or   protection  shall  after 
January  1st,  1885,  be  given  to  any  estate  or  interest  in 
lands  within  the  three  ridings  by  reason  of  such  estate  or 
interest  being  protected  by  or  tacked  to  any  legal  or  other 
estate  or  interest  in  such  lands,   except  as  against  any 
estate  or  interest  existing  prior  to  January  1st,  1885. 

9.  Direct  relief  is   sometimes  sought  in  equity  by  one  Relief  as 
equitable  claimant  against  another.     Thus  the  holder  of  an  ^Jj^^g 
equitable  rentcharge   may  enforce  his   charge  by  a  sale  claimants, 
against  an  equitable  owner  of  the  land.     A  covenant  re- 
straining the  user  of  land  in  equity  may  be  enforced  against 
an  equitable  owner  of  the  land.     In  these  cases  purchase  for 
Suable  consideration  without  notice  is  no  defence  (q). 
Thus,  Sir  Geoboe  Jessel  laid  down  (r)  that  a  covenant 
Tanning  with  land  in  equity  could  be  enforced  against  a 
purchaser  of  the  land  who  took  only  an  equitable  estate, 
whether  he  had  notice  of  the  covenant  or  not.     These  and 
similar  cases  are  governed  by  the  principle  that  equity 
fellows  the  law.     A  legal  rentcharge  or  legal  easement  may 
be  enforced  against  a  legal  owner  of  the  land  whether  he 
W  notice  of  their  existence  or  not  when  he  purchased  it ; 

(i)  Onddard  r.  Complin  (1669),  1  Ch.  Cas.  119. 
to  Fretman  r.  Laing,  [1899]  2  Ch.  365. 

(«)  Brace  t.  Duchess  of  Marlborough,  supra;  Morret  v.  Pashe  (1740), 
2  Atk.  52 ;  Ami^  (1756),  2  Ves.  sen.  662  ;    Laeey  v.  Ingle  (1847),  2  Ph. 

•I*. 

(»)  Morret  v.  Pashe,  supra  ;  Barjistt  v.  Weston,  (1806),  12  Ves.  130. 

W  47  k  48  Vict.  c.  54. 

{})  Section  16. 

(f)  Fimips  T.  PhilUpn  (1862),  4  D.  f .  &  J.  208. 

M  London  and  South  Western  Bail.  Op.  v.  Gomm  (1882),  20  Ch.  D. 
^2)  p.  583.  TbiA  statement  of  the  law  was  accepted  by  the  Court  of 
Apped  in  Sogers  t.  Hosegood,  [1900]  2  Ch.  388,  p.  406. 
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Notice  dis- 
tinguished 
from  know- 
ledge. 


Notice  to 
agent  is 
notice  to 
principal. 


analogy  requires  that  the  corresponding  equitable  rights 
should  be  enforceable  under  similar  circumstances  against 
an  equitable  owner. 

Notice. 

Notice  for  the  purpose  of  affecting  the  conscience  may  be 
different  from  knowledge.    If  I  have  personal  knowledge  of 
a  fact,  I  have  notice  of  it ;  but  notice  is  generally  used  in 
contradistinction  to  knowledge,  and  a  person  is  said  to  have 
notice  of  a  fact,  not  because  he  knows  it,  but  because,  for 
legal  purposes,  he  is  to  be  treated  as  if  he  knew  it.     There 
are  two  leading  principles  in  the  doctrine  of  notice.     One  is 
that  if  A.  employs  B.  to  investigate  the  title  to  property  on 
his  behalf  A.  is  deemed  to  have  notice  of  whatever  B.,  in 
the  course  of  the  investigation,  has  notice  of.    This  is  the 
doctrine  of  imputed  notice.     The  other  is  that  a  person  who 
ought,  according  to  the  principles  of  equity,  either  person- 
ally or  by  his  agent,  to  have  known  a  fact,  is  treated  in 
equity  as  if  he  actually  knew  it.     This  is  the  doctrine  of 
constructive  notice  (5), 

It  has  long  been  established  that  notice  to  an  agent  who 
is  employed  in  a  transaction  of  purchase  or  mortgage  is 
notice  to  his  principal  {t).  The  principle  is  not  that  a  man 
knows  or  is  to  be  deemed  to  know  what  his  agent  knows, 
but  that  a  man  cannot,  by  delegating  to  an  agent  to  do 
what  he  might  do  himself,  obtain  greater  rights  than  if  he 
did  the  thing  himself.  If  notice  to  the  agent  were  not 
notice  to  the  principal  "  notice  would  be  avoided  in  eveiy 
case  by  employing  agents*'  {u).  This  doctrine  has  been 
materially  cut  down  by  the  Conveyancing  Act,  1882  (j), 
which  provides  (y)  that  a  purchaser  shall  not  be  prejudi- 
cially affected  by  notice  of  any  instrument,  fact  or  thing, 
unless  in  the  same  transaction,  with  respect  to  which  a 
question  of  notice  to  the  purchaser  arises,  it  has  come  to 

(«)  On  the  diBtinction  between  imputed  and  conRtrnctiTe  notice,  neepf^ 
Ix)rd  Chelmbpobd  in  Espin  v.  Pemherton  (1859),  3  De  G.  &  Jo.  54 r, 
D.  554, 

(0  Merry  v.  Ah7i?y  (1660),  1  Ch.  Cas.  38  j  Sheldon  v.  Cox  (1764), 
2  Ed.  224  ;  Marjorihanhs  v.  Ilorende-n  (1843),  Dru.  t.  Sagd.  11. 

(w)  Sheldon  v.  Coxj  mpra,  p.  228. 

(a?)  45  &  46  Vict.  c.  39.  (y)  Section  8. 


NoTiCB.  85 

the  knowledge  of  his  coiinsel,  as  such,  or  of  his  solicitor,  or 
other  agent,  as  such,  or  would  have  come  to  the  knowledge 
of  his  solicitor,  or  other  agent,  as  such,  if  such  inquiries 
and  inspections  had  been  made  as  ought  reasonably  to  have 
been  made  by  the  solicitor  or  other  agent.     **  Purchaser  "  in 
the  statute  mcludes  a  lessee  or  mortgagee  or  an  intending 
punshaser,  lessee  or  mortgagee,  or  other  person  who  for 
valuable  consideration  takes  or  deals  with  property  (2). 
This   enactment    alters    the  law    in  two  respects.     For- 
merly,  if  it   could   be    proved    that    an  agent  had   had 
notice  of  a  fact  in  some  past  transaction,  the  burden  was 
thrown  upon  the  principal  of  showing  that  the  agent  had 
forgotten  the  fact  at  the  time  of  his  employment.     For- 
merly, if  an  agent  acted  for  both  parties  in  a  transaction  of 
sale  or  mortgage,  the  knowledge  of  the  vendor  or  mortgagor 
was  imputed  to  him,  and  through  him  to  the  purchaser  or 
mortgagee.  Since  the  Act  notice  to  an  agent,  if  it  is  to  affect 
the  principal,   must  come  to  the  agent  in  the  particular 
transaction  in  hand  and  it  must  come  to  him  in  his  capacity 
of  agent  for  the  principal  (a).     Knowledge  of  the  agent,  to 
affect  the   principal,   must    be   knowledge    of    something 
material  to  the  particular  transaction  and  something  which 
it  is  the  agent's  duty  to  communicate  to  his  principal.     If 
it  is  the  agent's  duty  to  make  the  communication,  his  prin- 
cipal is  affected  with  notice  whether  the  communication 
was  in  fact  made  or  not  {b).    But  if  A.  committed  or  was 
pri?y  to  a  fraud  and  afterwards  acted  as  agent  of  B.  in  a 
transaction  of  sale  or  mortgage,  into  which  B.  would  not 
We  entered  unless  the  fraud  were  concealed  from  him, 
then  A.'s  knowledge  of  the  fraud  was  not,  even  before  the 
Conveyancing  Act,  imputed  to  B.     For  instance,  A.  fraudu- 
lently obtained  from  B.,  without  consideration,  an  assign- 
ment to  himself  of  a  mortgage   of  leaseholds  of  which 
he  afterwards  purchased  the    equity  of  redemption.      He 
then  borrowed  from  G.  on  mortgage  of  the  leaseholds,  C. 

(:)  Section  2. 

(ft)  In  re  Cofuint  (1886),  31  Ch.  D.  671  ;  Ta/yhyr  v.  Lmdm  and 
County  Banking  Co.,  [1901]  2  Ch.  231,  p.  258. 

00  £tpin  V.  Pemberton  (1859).  3  De  G.  &  Jo.  547  ;  Wyllie  v.  PolUn 
(1863),  8  D*  J.  &  S.  696  ;  Holland  t.  Hart  (1871),  6  Ch.  678. 
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employing  him  as  his  solicitor  in  the  transaction.  G.  was 
not  affected  with  notice  of  B/s  title  (c).  Again,  A.,  who 
was  the  sole  trustee  of  trust  funds,  fraudulently  applied 
them  in  the  purchase  of  freeholds  which  were  conveyed  to  B. 
B.  mortgaged  them  to  C,  who  employed  A.  as  his  solicitor  in 
the  transaction.  G.  was  not  affected  with  notice  of  the  title 
of  the  cestuis  que  trust  {d).  There  is  some  difference  of 
opinion  on  what  principle  this  doctrine  is  based  (e),  and  its 
precise  limits  are  not  clearly  marked.  Kinderblby,  V.-C, 
was  of  opinion  that,  in  order  to  remove  the  imputation  of 
notice,  it  was  not  enough  to  show  that  the  agent  committed 
a  fraud  upon  his  principal  in  the  transaction  of  purchase  or 
mortgage,  e.g.,  by  conveying  professedly  as  beneficial  owner 
when  he  was  really  trustee  (/).  It  is  clear  that  the  mere 
fact  that  the  existence  of  a  prior  equitable  title  was  con- 
cealed from  the  principal  does  not  prevent  him  from  being 
affected  with  notice  of  it  (g). 

Constructive  The  Gonveyancing  Act,  1882  {h)  provides  (i)  in  substance 
that  a  purchaser  shall  not  be  prejudicially  affected  by  notice 
of  any  instrument,  fact,  or  thing,  unless  it  is  within  his 
own  or  his  agent's  knowledge,  or  would  have  come  to  his  or 
his  agent's  knowledge,  if  such  inquiries  and  inspections  had 
been  made  as  ought  reasonably  to  have  been  made  by  him 
or  his  agent.  "  Ought "  here  does  not  import  a  duty  or 
obligation.  An  intending  purchaser  or  mortgagee  is  under 
no  duty  to  the  possible  holder  of  a  latent  title  or  security. 
The  expression  ''ought  reasonably"  means  "ought  as  a 
matter  of  prudence,"  **  ought  with  a  view  to  his  own  title 
and  his  own  security,  having  regard  to  what  is  usually  done 
by  men  of  business  under  similar  circumstances  "  (fc).  Vice- 


notioe. 


t. 


[e)  Kennedy  v.  Qreen  (1834),  3  My.  &  K.  699,  p.  720. 

[d)  Cave  v.  Cave  (1880),  15  Ch.  D.  639. 

(e)  See  the  obseryations  of  Chelmsford,  C,  in  Espin  v.  Pemhertif^ 
(1869),  3  De  G.  &  Jo.  647,  p.  566  :  of  RoMlLLT,  M.R.,  in  Thmnpton  v.  CaH- 
wright  (1863),  33  B.  178,  p.  186,  and  of  Bacon,  V.-C,  in  Waldy  t.  Oray 
(1876),  20  Eq.  238,  p.  251. 

(/)  Boursot  V.  Savage  (1866),  L.  R.  2  Eq.  134,  p.  142.  But  see 
Taylor  v.  Londim  and  Oounty  Ba/fikuig  Co.^  [1901]  2  Ch.  231,  p.  259. 

Of)  Atterbury  v.  Wallis  (1856),  8  D.  M.  &  G.  454  ;  Bollatid  v.  Sart, 
twpra, 

QC)  45  &  46  Vict.  c.  39.  (0  Section  3. 

(*)  Agra  Bank  v.  Barry  (1874),  L.  R.  7  H.  L.  135,  167  ;  Bailey  ▼• 
Barnes,  [1894]  1  Ch.  26. 
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Chancellor  Wigbam,  in  Jones  v.  Smith  (Q,  divides  the  cases 
in  which  constructive  notice  has  been  established  into  two 
classes :  "  First,  cases  in  which  the  party  charged  has  had 
actual  notice  that  the  property  in  dispute  was,  in  fact, 
charged,   incumbered,  or  in  some  way  affected,  and  the 
court  has  thereupon  bound  him  with  constructive  notice  of 
&ctB  and  instruments,  to  a  knowledge  of  which  he  would 
have  been  led  by  an  inquiry  after  the  charge,  incumbrance, 
or  other  circumstance  affecting  the  property  of  which  he 
had  actual  notice ;  and,  secondly,  cases  in  which  the  court 
has  been  satisfied  from  the  evidence  before  it,   that  the 
party  charged  had  designedly  abstained  from  inquiry  for  the 
very  purpose  of  avoiding  notice  "  (m).     In  a  later  case  (n) 
hifl  lordship  corrected  the  language  which  he  used  in  Jones  v. 
SmUH  and  admitted  that  there  might  be  a  degree  of  negli- 
gence so  gross  {crcLssa  negligentia)  that  a  court  of  justice 
might  treat  it  as  evidence  of  fraud — impute  a  fraudulent 
motive  to  it — and  visit  it  with  the  consequences  of  fraud, 
although  (morally  speaking)  the  party  charged  might  be 
perfectly  innocent.     This  classification  is  unsatisfactory. 
Negligence  and    fraud  are  in  truth    mutually  exclusive 
conceptions ;   although  the  same  facts  may  be  evidence 
either  of  one  or  of  the  other.    A  person  may  shut  his  eyes 
from  indolence  as  much  as  from  a  desire  not  to  see  what  is 
passing.     The  reason  why  fraud  has  been  treated  as  a 
material  element  in  constructive  notice  is  this.     Equity 
originally  disclaimed  all  right  of  affecting  a   legal  title 
except  in  cases  of  trust,  fraud  or  accident,  and  the  cases 
on  notice  are  mainly  cases  where  it  is  sought  to  set  up  an 
equitable  estate  as  against  a  purchaser  for  value  who  has 
acquired  the  legal  title.     Such  a  purchaser  if  he  in  fact  had 
no  notice  could  not,  strictly  speaking,  be  treated  as  fraudu- 
lent unless  he  designedly  shut  his  eyes  to  suspicious  cir- 
cumstances.    His  conscience  could  not,  strictly  speaking, 
be  affected  merely  because  he  had  not  investigated  his 

0  (1841),  1  Ha.  43,  p.  56. 

(m)  This  statement  of  the  law  is  accepted  by  Lord  Chelmsford  in 
iSmiA  T.  Pembertcn  (1859),  3  De  G.  &  Jo.  647,  p.  664,  and  by  other 

(«)  West  T.  Beid  (1843),  2  Ha.  249,  p.  267. 
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vendor's  title  with  as  much  care  as  other  purchasers  'were 
accustomed  to  use.    Courts  of  equity,  however,  from  an 
early  time  postponed  a  careless  no  less  than  a  dishonest 
purchaser,   and  got  over  the  difficulty  by  treating  facts 
which  on  no  reasonable  interpretation  could  be  evidence  of 
more  than  negligence  as  in  themselves  evidence  of  frauds 
It  was  said  that  gross  negligence  was  fraud.    Language  to 
this  e£fect  was  used  by  Lord  Justice  James  in  Batcliffe  v. 
Barnard  (o),  by  Lord  Justice  Fry  (then  Mr.  Justice  Fby)  in 
Kettlewell  y.  Watson  {p)^  and  by  the  same  learned  judge 
when  delivering  the  judgment  of  the  Court  of  Appeal  in 
Northern  Counties  Insurance  Co.  v.  Whvpp  (g).    Equity  has 
developed  in  this,  as  in  other  directions,  not  by  clinging  to 
an  antiquated  principle  and  stretching  the  facts  until  they 
suited  the  principle,  but  by  enlarging  the  principle  until  it 
harmonized  with  the  moral  conceptions  of  the  time.    Thus, 
Lord  Cranworth  says  (r) :   **  The  question,  when  it   is 
sought  to  affect  a  purchaser  with  constructive  notice,  is 
not  whether  he  had  the  means  of  obtaining  and  might  by 
prudent  caution  have  obtained  the  knowledge  in  question, 
but  whether  the  not  obtaining  it  was  an  act  of  gross  or 
culpable   negligence."      Sir   John    Eomilly    clearly  lays 
down  (5)   that  the  doctrine  of  constructive  notice  is  not 
exclusively  based  on  fraud.    Finally  the  Court  of  Appeal 
held  in  1899  {t)  that  to  deprive  a  purchaser  for  value  of  the 
protection  of  the  legal  estate  in  favour  of  a  prior  incum- 
brancer it  was  not  necessary  that  he  should  have  been 
guilty  of  fraud ;  it  was  sufficient  that  he  had  been  guilty  of 
such  gross  negligence  as  would  render  it  unjust  to  deprive 
the  prior  incumbrancer  of  his  priority.     Lindley,  M.B., 
said  in  that  case  that  he  did  not  base  his  judgment  upon  con- 
structive notice  of  the  prior  incumbrance  (w).     And  perhaps 
it  would  be  more  reasonable  to  treat  gross  negligence  as 
something  distinct  from  notice,  and  to  hold  that  a  purchaser 

(0)  (1871),  L.  R.  6  Ch.  652,  p.  664. 

(p)  (1882),  21  Ch.  D.  685,  p.  701. 

(y)  (1884),  26  Ch.  D.  482. 

(r)   Ware  v.  Lord  Egwont  (1854),  4  D.  M.  &  G.  460,  p.  473. 

(*)  Jonejf  V.  Williavit  (1857),  24  B.  47,  p.  69. 

(0  Oliver  v.  HirUoiiy  [1899]  2  Ch.  264. 
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for  value  \7oiild  be  deprived  of  a  legal  advantage  either  if  he 
had  notice  or  was  guilty  of  negligence.  The  earlier  cases 
however,  do  not  make  this  distinction,  and  the  historical 
continuity  of  the  authorities  is  best  brought  out  by  treating 
the  doctrine  of  negligence  as  a  sub-division  of  the  doctrine 
of  notice. 


The  cases  on  constructive  notice,  so  far  as  they  are  to  be  True  classifi- 
cation  '  "•^  - 

cases. 


treated  as  law,  fall  under  one  or  other  of  the  following  ^^^^^  ®* ''"® 


heads :    (1)  A  purchaser  who  does  not  either  personally 
or  by  his  agent  make  the  investigation  of  title  which  is 
usual,  having  regard  to  the  nature  of  the  property  which  he 
IS  purchasing,  is  affected  with  notice  of  whatever  he  or  his 
agent  would  have  found  out  if  the  usual  investigation  of 
title  had  been  made.     (2)  A  purchaser  who  either  person- 
ally or  by  his  agent  has  notice  of  circumstances  which  in 
fact  affect  the  property  the  subject-matter  of  his  purchase 
and  which  may  be  explained  on  several  legal  hypotheses 
takes  the  risk,  if  he  makes  no  further  inquiry,  of  that  hypo- 
thesis being  true  which  is  most  contrary  to  his  interest.     It 
is  immaterial  by  what  motive  a  purchaser  is  actuated  who 
neglects  either  to  make  the  usual  inquiries  or  to  pursue  a 
coarse  of  investigation  which  has  been  opened  out.     He  is 
equally  affected  with  notice  whether  his  abstinence  from 
inquiry  arises  from  negligence  or  from  mala  fides.     Each  of 
these  heads  requires  explanation. 

1.  Generally  speaking,  a  purchaser  of  land  is  bound  to  What  is  usual 
inquire  into  his  vendor's  title,  and  is  affected  with  notice  of  investigation 
what  appears  on  the  title  if  he  does  not  inquire.  This  rule 
applies  to  a  purchaser  of  leaseholds  as  much  as  to  a  pur- 
chaser or  mortgagee  of  freeholds.  It  applies  to  a  tenant  for 
a  term  of  years  and  to  a  tenant  from  year  to  year  {x),  A 
purchaser  is  entitled  to  assume  that  the  abstract  of  title 
which  his  vendor  communicates  contains  all  the  deeds  and 
documents  which  are  material.  If  the  deeds  abstracted 
offer  a  complete  chain  of  title  for  the  period  which,  by 
cnstom  or  by  statute,  the  purchaser  is  bound  to  investigate, 

W  Parker  r.  Whyte  (1863),  1  H.  &  M.  167  ;  Wilsofi  v.  JIart  (1866), 
L.  R.  1  CK  463. 
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the  purchaser  is  not  affected  by  notice  of  a  deed  ^which  is 
neither  recited  in  these  deeds  nor  referred  to  in  the  convey- 
ance (y).    The  Vendor  and  Purchaser  Act,  1874  (z),  pro- 
vides {a)  that  in  an  open  contract  of  sale  of  land  forty  years 
shall  be  substituted  as  the  period  of  commencement  of  title 
which  a  purchaser  may  require  in  place  of  sixty  yeaj^.     By 
a  forty  years'  title  is  meant  a  title  deduced  for  forty  years, 
and  for  so  much  longer  as  it  is  necessary  to  go  back  in  order 
to  arrive  at  a  point  at  which  the  title  can  properly  commence. 
A  purchaser  who  agrees  by  the  conditions  of  sale  to  accept 
a  title  of  less  than  forty  years  has  constructive  notice  of  that 
which  he  would  actually  have  known  if  he  had  required  a 
forty  years'  title  to  be  shown,  and  had  investigated  the  title 
during  that  period  (b).      The  same  Act  provides  (c)  that 
under  an  open  contract  to  grant  or  assign  a  term  of  years 
the  intended  lessee  or  assign  shall  not  be  entitled  to  call  for 
the  title  to  the  freehold ;  and  the  Conveyancing  Act,  1881  (d), 
provides  (e),  that  under  a  contract  to  sell  and  assign  a  term 
of  years  derived  out  of  a  leasehold  interest  in  land,  the 
intended  assign  shall  not  have  the  right  to  call  for  the  title 
to  the  leasehold  reversion.    The  only  effect  of  these  enact- 
ments is  to  disable  a  lessee  or  assign  from  calling  for  the 
lessor's  title  unless  he  expressly  stipulates  in  the  contract 
that  he  may  do  so.     They  do  not  prevent  him  from  being 
affected  by  a  defect  in  his  lessor's  title.     He  is  in  the  same 
position  as  he  would  have  been  before  the  Acts  were  passed 
if  he  had  expressly  bargained  not  to  look  into  his  lessor's 
title  (/). 

2.  As  regards  the  second  head  of  constructive  notice,  it 
is  only  possible  to  give  a  few  illustrations  out  of  the  vast 
mass  of  decided  cases.     Knowledge  of  a  deed  which  neces- 


(y)  Carter  v.  Williams  (1870),  9  Eq.  678. 

(c)  37  &  38  Vict.  c.  78.  (a)  Section  1. 

(ft)  Peto  V.  Hamvwnd  (1861),  30  B.  495  ;  Earl  of  Oaitubarough  T. 
Watcombe  Terra  Cotta  Clay  Co.  (1885),  54  L.  J.  Ch.  991  ;  In  re  Cor  and 
Neve's  Contract,  [1891]  2  Ch.  109,  117. 

(<?)  Section  2. 

Id)  44  &  45  Vict  c.  41.  (c)  Section  3  (1). 

(/)  Patman  v.  Ilarland  (1881),  17  Ch.  D.  353  ;  Mngridge  t.  Clapp, 
[1892]  3  Ch.  382  ;  Itnray  v.  Oahshette,  [1897]  2  Q.  B.  218. 
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Barily  affects  the  land  is  notice  of  the  contents  of  that  deed 
and  of  all  other  deeds  to  which  it  refers  as  affecting  the 
land  (47).    Knowledge  that  property  is  subject  to  a  trust  is 
notice  of  all  the  terms  of  the  trust  (h).     Knowledge  of  a 
post-nuptial  settlement  which  comprises  the   estate  pur- 
chased is  notice  that  the  settlement  is  founded  on  an  ante- 
nuptial agreement  (i).     On  the  other  hand,  knowledge  that 
the  draft  of  a  deed  has  been  prepared  is  not  notice  that  the 
deed  has  been  executed  {k).     A  man  who  purchases  property 
where  a  visible  state  of  things  exists  which  could  not  legally 
exist  unless  the  property  was  subject  to  some  burden,  has 
notice  of  the  extent  and  nature  of  the  burden.     The  pos- 
session or  receipt  of  the  rents  and  profits  of  land  by  a  person 
other  than  the  mortgagor  or  vendor  is  a  fact  which  neces- 
sarily affects  the  land ;  but  the  degree  in  which  it  affects  the 
\and  can  only  be  ascertained  by  further  inquiry;    and  a 
purchaser  who  knows  that  some  person  other  than  his 
vendor  or  mortgagor  is  in  possession  or  receipt  of  the  rents 
and  profits  has  constructive  notice  of  the  interest,  whatever 
it  may  be,  of  that  person  {I).    It  has  even  been  held  that 
possession  by  a  tenant  gives  constructive  notice  that  the 
tenant  holds    under  a  lease  containing   a  covenant    for 
renewal  (m)  or  that  he  has  an  equitable  agreement  for  the 
sale  to  him  of  the  property  (n) ;  but  it  does  not  give  con- 
stnictive  notice  of  the  rights  of  any  person  through  whom 
the  tenant  claims  (o).     On  the  other  hand,  knowledge  that 
property  has  been  in  the  possession  of  a  person  other  than 
the  vendor,  is  not  knowledge  of  a  fact  which  necessarily 
a&cts  the  property ;  and  a  purchaser  is  not  affected  with 
notice  of  what  that  person's  interest  was  {p).    On  the  same 

(f)  Biteo  T.  Earl  of  Banbury  (1676),  1  Cb.  Cas.  287  ;  Moore  y.  Bennett 
(1678),  2  Ch.  Ca8.  246  ;  Coppin  t.  Femyhough  (1788),  2  B.  C.  C.  291. 

(A)  Anon^  Fraexn.  Ch.  187 ;  Malpas  v.  Achland  (1827),  3  Rusa. 
278. 

(0  Ferrart  t.  Cherry  (1700),  2  Vera.  883. 

(i)  Cirthay  Y.  Sydenham  (1788),  2  B.  C.  C.  391. 

(0  Knight  ▼.  Botoyer  (IS5S),  2  De  6.  &  Jo.  421  ;  Hunt  v.  Lueh,  [1902] 
1  Ch.  428. 

(»)  Taylor  ▼.  Stibbert  (1794),  2  Ves.  jnn.  437. 

(s)  DanieU  ▼.  BavUtm  (1811),  16  Yes.  249  ;  17  Yes.  433. 

(«)  Hunt  T.  Luck^  svpra. 

(f)  Miles  ▼.  Langley  (1829),  1  R.  &  M.  89. 
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principle  knowledge  that  the  title  deeds  of  land  are  not  in 
the  possession  of  the  vendor  or  mortgagor  or  of  some 
person  who  holds  them  merely  as  his  agent  but  of  a  stranger 
is  knowledge  of  a  fact  which  necessarily  affects  the  land, 
and  is  therefore  notice  of  the  rights,  whatever  they  may  be, 
of  the  person  in  whose  possession  they  are  {q).  But  actual 
knowledge  that  the  title  deeds  are  not  in  the  hands  of  the 
vendor  or  mortgagor  when  inquiry  is  made  for  them,  is  not 
necessarily  notice  that  they  are  in  the  possession  of  a 
stranger.  It  is  not  notice  if  the  purchaser  has  made  inquiry 
for  the  deeds  and  has  received  a  reasonable  excuse  for  their 
non-delivery  or  non-production.  Therefore  a  mortgagee  was 
held  not  to  have  notice  that  the  deeds  were  out  of  the 
mortgagor's  possession  (and  in  consequence  not  to  have 
notice  that  they  had  been  deposited  to  secure  a  debt)  where 
the  mortgagor  promised  to  bring  them  in  a  few  days  (r), 
where  he  said  on  a  mortgage  of  a  lease  that  he  would  look 
for  the  lease  and  give  it  to  the  mortgagee  when  he  nest 
came  to  market  (s),  or  where  he  said  that  he  had  mislaid 
the  lease  but  would  look  for  it  and  hand  it  to  the  mort- 
gagee (t).  On  the  other  hand,  a  purchaser  who  makes  no 
inquiry  for  the  title  deeds — ^who  does  not  even  ask  to  have 
them  delivered  (u),  or  (if  he  is  told  that  they  relate  to  other 
property)  to  have  them  produced  (x),  is  deemed  to  have 
notice  that  they  are  in  the  possession  of  a  stranger,  and 
consequently  to  have  notice  of  the  stranger's  rights  what- 
ever they  may  be.  The  fact  that  land  is  overlooked  by 
windows  in  an  adjoining  house  is  not  a  fact  which  neces- 
sarily affects  the  land.  It  is  perfectly  consistent  with  a 
power  in  the  owner  of  the  land  to  obstruct  the  windows. 
Therefore,  knowledge  that  a  window  overlooks  the  vendor's 


((?)  Birch  V.  Ellames  (1791),  2  Anst.  427  ;  HUm  ▼.  Mill  (1801), 
13  Ves.  114  ;  DrydeJi  v.  Frost.  (1838),  3  My.  &  Cr.  670. 

(r)  Plumb  V.  Fluilt  (1791),  2  Anst.  432. 

(j»)  Hewitt  V.  Loosemore  (1851),  9  Ha.  449. 

(t)  Espin  V.  Pemherton  (1859),  3  De  G.  &  Jo.  547.  See  also  Brown  v. 
Stvdman  (1896),  44  W.  R.  458. 

(?a)  Worthifuftan  y,' Morgan  (1849),  16  Sim.  547  ;  Maxfield  v.  Burton 
(1873),  17  Eq.  15. 

(a?)  Peto  V. //a//mi(»»/i(1861),  30  B.  495;  Oliter  v.  JSTin^t^n,  [1899] 
2  Ch.  264. 
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land  is  not  notice  that  the  vendor  had  agreed  with  the  owner 
of  the  window  that  he  should  have  an  indefeasible  right  to 
the  access  of  light  and  air  (^).  Where  a  purchaser  has 
notice  of  a  legal  burden  affecting  the  land,  but  the  nature 
or  extent  of  the  burden  is  incorrectly  or  insufficiently  stated, 
the  purchaser  has  notice  of  the  truth  (z). 

A  purchaser  may  know  a  fact  which  may,  or  may  not,  Knowledge  of 
affect  the  property  sold — a  fact  which,  in  some  cases  prob-  ^g^y  q^  j^^^ 
ably,  in  others  possibly,  affects  the  subject  of  his  purchase,  not  affect 
The  duty  of  a  purchaser,  and  his  liability  if  that  duty  is  ^^^  ^' 
n^ected,  varies  with  the  greater  or  less  probability  of  the 
fact  which  he  knows  affecting  the  property  sold,  and  with  • 
the  extent  of  the  investigation  which  he  has  made  for  the 
purpose  of  ascertaining  the  truth  (a).     In  Jones  v.  Smith  (b) 
an  intending  mortgagee  inquired  of  the  mortgagor  and  his 
wile  whether  any  settlement  had  been  made  on  their  mar- 
riage, and  was  informed  that  a  settlement  had  been  made, 
but  that  it  did  not  include  the  husband's  estate.     It  was 
held  that  he  was  not  affected  with  notice  that  the  property 
mortgaged  was  in  fact  comprised  in  the  marriage  settlement. 
On  the  other  hand,  if  A.  purchases  from  an  heir-at-law,  and 
A.  knows  that  the  ancestor  left  a  will,  A.  would  be  bound, 
at  least  if  the  death  were  recent,  to  examine  the  will,  even 
though  he  were  told  that  it  did  not  affect  the  property 
purchased.    The  reason  for  the  distinction  is  that  a  will 
imports  the  disposition  by  the  testator  of  all  his  property, 
while  there  is  no  presumption  that  a  man  settles  all  or  any 
of  his  property  upon  his  marriage  (c).    If  the  fact  which 
may  or  may  not  affect  the  property  sold  took  place  a  long 
time  i^o  and  the  claim  which  would  have  existed  if  the 
fact  had  affected  the  property  has  never  been  made,  the 

(y)  AUtn  T.  SfcUam  (1879),  11  Ch.  I).  790. 

(s)  Tayli>r  t.  Baktr  (1818),  6  Pri.  306  ;  Janeg  r.  WilUavis  (1857), 
24  a  47 ;  Afontefiore  v.  Jfroicne  (1868),  7  H.  L.  Cas.  241. 

id)  Englith  and  Scottish  Mercantile  Inrestment  Co,  v.  Brunton^  [1892] 
2  Q.  B.  700. 

(*)  (1841),  1  Ha.  43  ;  (1842),  1  Ph.  244.  A  purchaser  would  now  be 
cntitied  to  &sfltune  witboot  inqniry  that,  if  a  marriage  settlement  was  not 
incloded  in  the  abstract  fnmiKiied  to  him,  it  did  not  affect  the  property 
purchased  (^Patman  v.  Harland  (1881),  17  Ch.  D.  353,  p.  357). 

(0  JoneM  T.  Smithy  mpra,  p.  60. 
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purchaser  is  entitled  to  assume  that  no  such  claim  exists. 
In  Ware  v.  Lord  Egtnont  {d)  the  purchaser  had  actual  notice 
that  land  tax  had  been  redeemed  thirty-three  years  before 
his  purchase  by  guardians  on  behalf  of  a  tenant  in  tail  who 
died  under  age.  This  was  a  fact  which  might  or  might  not 
affect  the  property.  If  the  consideration  had  come  oat  of 
the  tenant  in  tail's  personal  estate,  his  personal  represen- 
tatives would  have  had  an  equity  to  have  a  rentcharge  on 
the  land ;  but  the  land  tax  might  have  been  redeemed  by 
funds  properly  appUcable  to  that  purpose,  so  as  to  be 
absolutely  extinguished.  The  purchaser,  who  did  not  know 
.  where  the  consideration  came  from,  was  held  to  have  no 
notice  that  it  came  in  fact  out  of  the  personal  estate.  If  a 
purchaser  knows  that  a  former  sale  was  made  under  circum- 
stances which  might  possibly  give  the  vendor  a  right  to  set 
it  aside,  he  has  not  necessarily  notice  that  the  right  in  fact 
exists.  Thus,  where  a  purchaser  knows  that  the  property 
was  formerly  bought  by  a  solicitor  from  his  client,  the 
purchaser  is  bound  to  inquire  whether  the  consideration 
given  was  adequate  and  whether  the  client  had  independent 
advice ;  but  if  the  purchaser  obtains  satisfactory  answers  to 
his  inquiries,  he  is  not  affected  with  notice  if  the  sale  was 
in  fact  voidable  (e). 

Where  there  is  a  register  of  title  or  a  register  of  deeds, 
the  doctrine  of  notice  either  does  not  apply,  or  applies  only 
in  a  modified  form.  Under  the  Land  Transfer  Acts,  1875 
and  1897  (/),  a  transferee  for  valuable  consideration  of 
freehold  land  registered  with  an  absolute  title  acquires  on 
registration  an  estate  in  fee  simple  in  the  land  transferred 
subject  to  the  incumbrances  entered  on  the  register,  and, 
unless  the  contrary  is  expressed  on  the  register,  to  such 
liabilities,  rights,  and  interests  as  are  by  the  Acts  declared 
not  to  be  incumbrances,  but  free  from  all  other  estates  and 
interests  whatsoever  {g).     If  the  land  is  registered  with  a 


(<0  (1854),  4  D.  M.  &  G.  460. 

(c)  IMrimnn  t.  Brings  (1853),  1  Sm.  &  G.   188 ;    Earl  of  Gains- 
horffv^h  V.  Watcombe  Terra  (htta  Clay  Co,  (1685^,  54  L.  J.  Ch.  991. 
(/•)  38  &  39  Vict.  c.  87  ;  60  &  61  Vict.  c.  66. 
(^)  Act  of  1875,8.  30. 
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quaMed  title,  the  transfer  does  not  prejudice  the  enforce- 
ment of  any  right  or  interest  appearing  by  the  register  to  be 
excepted  (h).    If  the  land  is  registered  with  a  possessory 
title,  the  transfer  does  not  prejudice  the  enforcement  of  any 
right  or  interest  adverse  to  the  title  of  the  first  registered 
proprietor,  and  subsisting  or  capable  of  arising  at  the  time 
of   his  registration  (t).      The   same  rules   apply   mutatis 
mutandis  to  transfers  of  leasehold  land  (k).    In  all  these 
cases  the  transferee  takes  the  land  free  from  any  unregis- 
tered estates,  rights,  interests,  or  equities  created  either  by 
a  registered  proprietor  or  by  any  other  person  who  has 
a  sufficient  estate  or  interest  in  the  land ;  but  any  person 
entitled  to  any  unregistered  estate,  righit,  interest,  or  equity, 
may  protect  it  from  being  impaired  by  any  act  of  the  regis- 
tered proprietor  by  entering  on  the  register  such  notices, 
cautions,  inhibitions,  or  other  restrictions  as  the  Act  men- 
tions {I),    A  purchaser  of  registered  land  stands  therefore 
in  the  following  position  so  far  as  regards  his  liability  to  be 
affected  with  notice :  (1)  Where  incumbrances  are  entered 
on  the  register  as  subsisting  at  the   first  registration  of 
the  land,  or  estates,  rights,  or  interests  are  excluded  from 
the  effect  of  the  registration  or  (in  the  case  of  land  regis- 
tered with  a  possessory  title)  a  title  adverse  to  the  title  of 
the  first  registered  proprietor   subsisted  or  was  capable 
of  arising  at  the  first  registration,  the  purchaser  stands, 
with  regard  to  these  incxmibrances,  estates,  rights,  interests, 
or  titles,  in  the  position  of  a  purchaser  of  unregistered  land 
on  OQ  open  title.    If  he  fails  to  make  the  usual  investigation 
with  regard  to  them,  he  is  affected  with  notice  of  whatever 
he  would  have  found  out  if  he  had  made  it.    If  he  has 
notice  of  a  circumstance  with  regard  to  them  which  ought 
to  have  put  him  upon  inquiry,  he  has  notice  of  whatever 
his  inquiry  would  have  led  to.     (2)  The  liabilities,  rights, 
tt&d  interests  which  are  declared  by  the  Acts  not  to  be 
iocumbrEUices,  are  either  matters  which  affect  a  purchaser 
whether  he  has  notice  of  them  or  not,  e,g,,  legal  easements, 

W  Act  of  1875,  8.  31. 

(0  Ihid^  8.  32.  00  Act  of  1875,  88.  35-^7. 

(0  Ihid^  8.  49  ;  Act  of  1897,  8.  6  (8)« 
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or  tenancies  for  any  term  not  exceeding  twenty-one  yea*rs 
under  which  there  is  an  occupation.  (3)  But  with  regard 
to  all  matters  which  might  be  put  on  the  register  and  are 
not  expressly  excluded  from  it,  the  register  is  conclusive. 
With  regard  to  these  matters,  the  purchaser  cannot  require 
any  evidence  of  title  except  the  evidence  to  be  obtained 
from  an  inspection  of  the  register  or  of  a  certified  copy  of  or 
extract  from  the  register  (m).  He  is  entitled  to  treat  the 
register  as  giving  an  exhaustive  account  of  all  beneficial 
interests  in  the  property  sold.  It  has  never  been  decided 
whether  a  purchaser  would  be  postponed  to  unregistered 
interests  of  which  he  had  actual  personal  knowledge  at  the 
time  of  his  purchase  (n). 

As  regards  land  within  the  Irish  or  Middlesex  Registry, 
first,  a  purchaser  who  registers  his  purchase  or  mortgage 
deed  is  postponed  to  prior  unregistered  interests  of  which 
he  had  knowledge — what  is  called  in  the  cases  direct  or 
actual  notice — either  personally  or  by  his  agent  when  he 
paid  his  money  (o).  Secondly,  such  a  purchaser  is  entitled 
to  rely  on  the  register  as  containing  all  the  material  deeds 
and  documents  a£fecting  the  title.  He  is  therefore  not 
bound  to  inquire  for  deeds  and  documents,  memorials  of 
which  have  not  been  registered  and  of  which  he  has  no 
actual  notice.  But  he  is  bound  to  inquire  for  and  examine 
deeds  and  documents,  memorials  of  which  are  registered  (p). 
Thirdly,  although  such  a  purchaser  has  knowledge  of  a 
circumstance  which  necessarily  affects  the  title,  he  is  not 
deemed  to  have  notice  of  the  facts  which  an  inquiry  into 
that  circumstance  would  have  revealed  to  him.  Thus,  a 
purchaser  who  has  actual  notice  that  the  title  deeds  are  not 
in  his  vendor's  possession,  has  not  constructive  notice  that 
the  party  in  whose  possession  they  are  has  a  charge  upon 

(m)  Act  of  1897,  s.  16  (1). 

(»)  Succession  duty  and  estate  duty  do  not  affect  a  bond  fide  purchaser 
for  value,  unless  they  are  noted  on  the  register, '*  although  he  may  have 
received  extraneous  notice  of  the  liability  in  respect  thereof  "(Act  of 
1897,  R.  13  (3). 

00  Jiladeg  V,  Blades  (1727),  1  Eq.  Abr,  358,  pi.  12  ;  Le  Xete  ▼,  Le 
Neve  (1747),  1  Amb.  436  ;  3  Atk.  646  ;  1  Ves.  Ren.  64. 

(;;)  Roehard  v.  Fulton  (1844),  1  Jo.  &  Lat.  413  ;  Kettlewell  v,  WaUim 
(1884),  26  Ch.  D.  501. 
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them  (q).  The  Yorkshire  Eegistries  Act,  1884  (r),  pro- 
Tides  {s)  that  no  person  shall  lose  any  priority  given  by  the 
Act  merely  in  consequence  of  his  having  been  affected  with 
actual  or  constructive  notice,  except  in  cases  of  actual  fraud. 
This  Act,  it  will  be  observed,  draws  a  distinction  between 
actual  notice  and  fraud.  The  old  cases  constantly  lay  down 
that  it  is  fraud  to  avail  yourself  of  a  registered  conveyance 
if  you  have  notice  of  a  prior  unregistered  one  (t).  It  would 
appear  that  under  the  Act  there  must  be  something  more 
than  actual  notice.  In  Battison  v.  Hohson  {u)  a  registered 
purchaser  was  postponed  to  persons  who  were  interested  in 
having  a  prior  unregistered  charge  kept  on  foot  on  the 
ground  that  it  was  his  duty,  as  their  solicitor,  to  perfect 
their  security  by  registration. 

The  doctrine  of  constructive  notice  is  a  purely  equitable  Doctrine  of 

doctrine.    Thus,  the  taker  in  good  faith  and  for  value  of  a  ^oticrd^r 

negotiable  instrument  is  not  affected  with  notice  of  prior  not  apply  to 

rights  unless  he  has  actual  knowledge  of  those  rights,  or  commercial 

.,  ««i.^«  traDBaciiioDB. 

^uiless  it  can  be  proved  that  he  has  designedly  closed  his 

eyes  to  suspicious  circumstances.      Negligence,   however 

great,  does  not  postpone  him  (x). 

(f)  Lee  T.  Clutton  (1876),  46  L.  J.  Ch.  43  ;  46  L.  J.  Ch.  48.  This  cane 
goes  further  than  Agra  Bank  t.  Barry  (1874),  L.  R.  7  H.  L.  135,  where 
the  Hoose  of  Lords  held  that  if  the  purchaser  received  a  reasonable  excuse 
for  the  non-prodaction  or  non>deli?ery  of  the  title  deeds,  he  was  not 
^ected  with  notice  that  they  were  ont  of  the  vendor's  possession.  In 
^  r.  Clutton^  the  purchaser  admitted  that  he  knew  that  the  title  deeds 
were  not  in  his  vendor's  possession. 

W  47  &  48  Vict.  c.  54. 

W  Section  14. 

(0  Lt  Kete  v.  Le  Neve  lupra;  Jolland  v.  Stainbridge  (1797),  3  Ves. 
^78;  Wyatt  v.  Barwell  (1815),  19  Ves.  435. 

W  [1896]  2  Ch.  403. 

(*)  Lmdon  Joint  Stock  Bank  v.  Simmons,  [1892]  A.  C.  201  ;  Th^m- 
*«  T.  aydetdaU  Bank,  [1893]  A,  C.  282. 
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EQUITABLE    CLAIMS. 


CHAPTEB  IV. 
CLASSIFICATION  OF  EQUITABLE  BIGHTS. 

Original  Where  a  court  of  equity  is  exercising  its  exclusive  juris- 
thriuris^  diction,  it  enforces  against  the  holder  of  the  legal  title 
diction.  rights  which  are  not  recognised  by  the  common  law.    In 

the  sixteenth  and  seventeenth  centuries  its  activity  in  this 
direction  was  confined  within  narrow  limits,  which  were 
gradually  enlarged  by  successive  Chancellors  in  their  efiCorts 
to  "  come  at  justice."  The  Chancellors,  however,  were  so 
anxious  to  keep  on  terms  with  the  courts  of  common  law 
that  they  professed  merely  to  be  carrying  out  principles 
which  had  been  laid  down  by  their  predecessors  and  which 
the  common  law  judges  had  acquiesced  in.  In  order  to 
bring  the  novel  cases  which  came  before  them  within  the 
range  of  these  accredited  principles,  they  often  resorted  to 
remote  analogies  or  distorted  the  facts  to  fit  the  procrustean 
bed  on  which  they  thought  it  expedient  to  lay  them.  It 
was  a  time-honoured  rule  of  the  exclusive  jurisdiction  that 
a  legal  title  could  only  be  displaced  in  equity  where  the 
conscience  of  the  legal  owner  was  afifected  by  a  trust  or 
where  he  had  been  guilty  of  a  fraud  or  where  the  plaintiff 
in  equity  had  lost  his  rights  at  law  by  inevitable  accident. 
Two  lines  are  attributed  to  Sir  Thomas  More:  '< Three 
things  are  to  be  helpt  in  conscience, — fraud,  accident,  and 
things  of  confidence  "  (a).  *'  It  was  the  province  of  equity," 
said  Sir  Julius  Cjbsab,  M.B.,  ''  to  remedy  frauds,  breach  of 

(a)  1  Roll.  Abr.  374.    Coke  refers  to  these  lines  as  "  the  ancient  mle," 
in  4  Inst.  84  b. 


Classification  of  Eqtjitablk  Rights.  9&. 

trast,  extremity  of  common  law,  or  undue  practices"  (i). 
"  Touching  the  affirmative  part,  what  matters  are  relieve- 
able  in  the  Chancery/'  said  Nobbubie  in  the  reign  of 
James  I.,  ''  I  have  heard  they  must  be  one  of  these  kinds, 
viz.,  matters  of  fraud,  trust,  extremity,  or  casualty ;  or  else 
not  lightly  to  be  dealt  in  here  "  (c). 

Nothing  has  been  productive  of  greater  confusion  than  Modem 
the  attempt  to  bring  all  the  cases  in  which  equitable  relief  of^tobte" 
is  given  under  the  three  primitive  heads  of  trust,  fraud  and  claims, 
accident,  and  that  confusion  can  only  be  avoided  by  recog- 
nizing in  a  classification  of  equitable  claims  every  substantial 
distinction  of  principle. 

(a.)  The  largest  branch  of  the  exclusive  jurisdiction  is 
based  on  trust,  that  is  to  say,  on  the  existence  of  an  equi- 
table title  to  property  distinct  from  the  legal  title,  and 
arising  from  a  confidence  reposed  in  the  holder  of  the  legal 
title  (Chapters  V.  to  XI.). 

(b.)  The  separate  use  of  a  married  woman  originates  in 
the  imposition  of  a  trust  upon  the  husband  in  respect  of  the 
interest  which  he  took  at  law  in  the  wife's  property.  The 
proprietary  rights  of  a  married  woman  are  now  governed 
to  a  great  extent  by  statute ;  but  a  general  view  of  the 
equitable  jurisdiction  would  be  incomplete  without  some 
leierence  to  her  rights  in  so  far  as  they  were  created  in 
equity  (Chapter  XII.). 

(c.)  The  right  of  the  mortgagor  to  recover  upon  terms  the 
mortgaged  property  after  the  time  fixed  by  the  contract  for 
redemption  has  passed  was  originally  only  enforced  in  cases 
of  accident  or  hardship  (d),  but  has  been  for  nearly  three 
hundred  years  an  absolute  proprietary  right  (Chapters  XIII. 
to  XV.).  It  differs  from  the  right  of  a  cesttd  que  trust  in 
that  the  mortgagee  has  always  (until  he  is  paid  off)  a 
beneficial  interest  in  the  mortgaged  property,  which  he  is 
entitled  to  enforce  adversely  to  his  mortgagor.. 

{If)  SeL  Cas.  in  Conrt  of  Reqaests  (Selden  Soc.),  p.  Ixxziz, 
(c)  HargraTe*8  Law  Tracts,  p.  481. 
«  P.  47. 
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(d.)  Another  class  of  rights  enforceable  in  equity  is  based 
on  the  principle  that  equity  follows  the  law.  A  cestui  ^ 
trust  or  mortgagor  may  carve  interests  out  of  his  trust 
estate  or  equity  of  redemption  and  these  interests  will  be 
protected  by  courts  of  equity  and  given  the  same  rights  bo 
far  as  possible  as  the  legal  interests  which  are  analogous 
to  them  possess  at  law. 

(e.)  The  well-known  maxim  that  equity  regards  that  as 
done  which  ought  to  be  done  has  two  distinct  applications, 
(i.)  If  A.  agrees  for  valuable  consideration  to  confer  a  title 
to  property  whether  legal  or  equitable  on  B.,  and  B. 
executes  the  consideration,  a  court  of  equity  will  treat 
B.  as  possessed  of  the  title  agreed  to  be  conferred  upon 
him  from  the  time  when,  under  the  terms  of  the  contract,  it 
ought  to  have  been  conferred  upon  him.  (ii.)  If  A.  gives 
land  upon  trust  to  be  sold  or  money  upon  trust  to  buy  land, 
courts  of  equity,  in  determining  the  rights  of  the  parties 
interested  in  the  trust  as  between  themselves,  treat  the 
property  as  being  of  that  character  into  which  it  was 
directed  to  be  converted  as  from  the  time  when  the  trust 
came  into  effect,  although  in  fact  no  conversion  took  place 
(Chapter  XVII.). 

(f .)  Where  a  contract  for  sale  is  specifically  enforced  in 
equity,  the  court,  in  determining  the  rights  and  liabilities  of 
the  parties  to  the  contract,  looks  back  to  the  time  fixed  by 
the  contract  for  completion  (g),  and  for  certain  defined 
purposes  treats  the  purchaser  as  having  been  owner  of  the 
property  from  that  time  and  the  vendor  as  having  been  entitled 
from  that  time  to  the  purchase-money  (Chapter  XXIV.). 

(g.)  At  common  law,  before  the  Judicature  Act,  a  debt  or 
other  legal  chose  in  action  could  not,  as  a  rule,  be  assigned. 
In  a  court  of  equity  it  could  be  assigned  either  for  value  or 
gratuitously,  and  the  Judicature  Act,  while  making  a  debt 
or  other  legal  chose  in  action  assignable  at  law,  has  not 
altered  the  equitable  principles  which  determine  the 
consequences  of  an  assignment  (Chapter  XVI.). 

(jB)  The  time  when  the  contract  was  entered  into  is  only  material  for 
determining  the  rights  of  the  parties  where  no  time  is  expressly  fixed  for 
completion. 
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(h.)  In  a  court  of  equity,  if  A.  had  a  legal  right«^«aotion 
against  B.,  and  G.  for  valuable  consideration  discfai^^ged  the 
right  of  action,  G.  was  in  certain  cases  allowed  to  ^recover 
against  B.  what  he  had  paid  to  discharge  A/s  claim\'  X). 
was  then  said  to  be  subrogated  to  A.'s  rights  to  the  eztelaj/ 
of  the  consideration  paid  by  him  (Ghapter  XVI.).  *!   .• 

(i.)  An  equitable  charge  or  equitable  lien  on  property  may 
be  created  either  for  value  or  by  testamentary  disposition ;    -.    y 
and  the  holder  of  the  charge  or  lien  is  entitled  to  a  judicial 
sale  of  the  property  and  to  satisfaction  of  his  claim  out  of  .- -'/^ 

the  proceeds  of  sale  (Ghapter  XVI.).  ' . .  •  -/ 

(j.)  Gourts  of  equity  in  certain   cases  relieved  against  \  ' 

penalties  and  forfeitures;  that  is,  they  treated  a  sum 
provided  to  be  paid  by  one  of  the  parties  to  a  contract  or 
property  provided  to  be  forfeited  by  him  on  a  breach  of  one 
or  more  of  the  stipulations  of  the  contract  as  merely  a 
aecurity  for  the  performance  of  the  stipulation  or  stipula- 
tions ;  and  therefore  if  the  party  performed  in  substance 
the  stipulation  or  stipulations  in  question,  they  restrained 
the  other  party  to  the  contract  from  enforcing  in  its  literal 
sense  the  provision  for  payment  or  forfeiture,  or  recalled 
the  penalty  if  it  had  been  exacted  (Ghapter  XVIII.). 

(k.)  Where  money  has  been  paid  under  a  mistake  of  fact, 
courts  of  equity  always  entertained  a  concurrent  jurisdiction 
^th  courts  of  law  to  direct  a  return  of  the  money ;  but 
equity  also  sets  aside  a  completed  contract  which  the 
parties  have  entered  into  under  a  mutual  mistake  as  to 
their  rights  and  rectifies  a  deed  drawn  by  mistake  so  as 
to  make  it  correspond  with  the  intention  of  the  party  or 
parties  who  have  executed  it  (Ghapter  XIX.). 

(1.)  If  A.  has  been  induced  by  the  innocent  misrepresenta- 
tions of  B.  to  sell  or  give  property  to  him,  A.  is  entitled  to 
lecoTer  the  property,  as  it  is  against  conscience  for  B.  to 
retain  property  which  he  has  acquired  by  misrepresentation, 
however  innocent  (Ghapter  XIX.). 

(m.)  In  cases  of  actual  fraud  equity  had  a  concurrent 
jurisdiction  with  law ;  but  courts  of  equity  widely  enlarged 
the  definition  of  fraud  and  gave  relief  in  many  cases  where 
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there  iwhA  i^o  evidence  of  actual  deceit.  Thus  equity 
infer^*'that  a  contract  was  tainted  with  fraud  either 
frobi'lihe  relative  circumstances  of  the  parties  when  the 
contract  was  entered  into  or  from  the  disproportion  io 
*FAdue  between  the  property  transferred  and  the  considera* 

: /Hon  given;  and  equity  also  held  that,  where  a  contract  was 
entered  into  between  A.  and  B.  in  fraud  of  C,  the  less 

/  guilty  of  the  parties  to  the  contract  was  entitled  to  relief 
against  the  more  guilty  one  (Chapter  XX.). 

(n.)  If  A.  obtains  a  benefit  from  B.  by  actual  duress, 
such  as  threats  or  confinement,  B.  can  recover  the  benefit 
at  law.  Courts  of  equity  have  extended  this  principle  to 
cases  where  the  benefit  is  obtained  by  methods  less  brutal 
but  more  insidious — ^by  the  continued  pressure  of  a  strong 
mind  upon  a  weak  one,  by  threats  of  spiritual  punishment, 
by  promises  of  spiritual  bliss,  or  by  the  gradual  estrange- 
ment of  the  victim  from  those  who  are  able  to  protect  him. 
Courts  of  equity  have  gone  still  further.  If  A.  receives  a 
benefit  from  B.,  whether  under  a  contract  or  by  way  of  gift, 
while  he  stands  in  a  relation  to  B.  which  gives  him  the 
opportunity  of  exercising  influence  over  B.,  a  court  of 
equity  infers  that  that  influence  was  in  fact  exercised  and 
throws  upon  A.,  if  he  wishes  to  maintain  the  contract  or 
gift,  the  burden  of  showing  that  B.  was  a  free  agent 
(Chapter  XX.). 

(o.)  A  court  of  equity  never  allows  a  person  to  place 
himself  in  a  position  in  which  his  interest  conflicts  or  can 
conflict  with  his  duty,  from  a  just  apprehension  that  in  such 
a  case  his  duty  will  be  subordinated  to  his  interest.  This 
principle  has  been  applied  in  a  great  variety  of  cases.  Ifi 
for  instance,  A.  becomes  the  purchaser  of  property  which 
it  is  his  duty  to  sell  for  B.,  or  the  vendor  of  property  whicb 
it  is  his  duty  to  purchase  for  B.,  a  court  of  equity  allows  B. 
to  set  aside  the  transaction  unless  it  has  been  entered  into 
with  his  knowledge  and  consent,  and  to  recover  in  the  one 
case  the  property  and  in  the  other  the  price  paid.  If  an 
agent  receives  a  secret  commission  in  the  course  and  by 
virtue  of  his  agency,  the  principal  can  recover  it;  if  an 
agent,  whose  duty  it  is  to  buy  property,  purchases  as  for 
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himself  property  which  falls  within  the  soope  of  his  agency 
and  resells  it  to  his  principal  at  a  profit,  without  revealing 
the  extent  of  his  interest,  the  principal  can  lay  hold  of  the 
profit;  and  a  party  who  owes  a  duty  to  another  cannot 
charge  as  against  that  other,  without  his  consent,  for 
labour  and  time  expended  in  the  performance  of  his  duty 
(Chapter  XXI.). 

(p.)  As  courts  of  equity  gave  a  married  woman  possessed 
of  separate  property  the  capacity  to  enjoy  and  to  dispose  of 
that  property,  she  inevitably  acquired  the  capacity  to  incur 
debts  in  respect  of  it ;  and  courts  of  equity  by  degrees  gave 
the  creditors  of  a  married  woman  the  same  rights  so  far  as 
they  could  against  her  separate  estate  which  creditors  of  a 
/erne  gole  had  against  her  general  estate  at  law  (Chapter  XII.). 

(q.)  Courts  of  equity,  as  will  hereafter  be  pointed  out  (/), 
sometimes  allowed  a  defendant  in  equity  to  insist  that  the 
plamtiff  should  submit  to  equitable  terms  as  a  condition  of 
obtaining  equitable  relief.  This  right  constituted  merely  a 
passive  equity;  but  passive  equities  tended  to  turn  into 
active  equities,  equities,  that  is,  which  could  be  actively 
enforced  in  a  suit  brought  for  that  purpose.  The  wife's 
equity  to  a  settlement  illustrates  this  developement. 
(Chapter  Xn.). 

(r.)  If  A.  enters  into  an  agreement  for  value  with  B. 
under  which  the  user  of  B.'s  land  is  restricted  for  the 
benefit  of  A.'s  land,  courts  of  equity  in  certain  cases  allow 
A.  and  succeeding  owners  of  A.'s  land  to  enforce  the  agree- 
ment against  B.  and  the  succeeding  owners  of  B/s  land; 
^d  the  same  principle  extends,  although  it  has  been 
seldom  applied,  to  agreements  restricting  the  user  of 
personal  property  (Chapter  XXIII.). 

(s.)  A  tenant  for  life,  though  unimpeachable  of  waste, 
Vfts  restrained  in  equity  from  destroying  or  defacing  the 
'lUiDdon  house  or  from  cutting  down  or  lopping  trees  which 
^  been  planted  or  left  standing  for  shelter  to  the  mansion 
lu>ii8e  or  for  ornament.    Such  acts  of  a  tenant  for  life  were 

(/)  Chapter  XXVII. 


104  Classitioation  of  Equitable  Rights. 

known  as  equitable  waste;  and  the  Judicature  Act  pro- 
vides ig)  that  an  estate  for  life  without  impeachment  of 
waste  shall  not  confer  or  be  deemed  to  have  conferred 
upon  the  tenant  for  life  any  legal  right  to  commit  waste  of 
the  description  known  as  equitable  waste  unless  an  inten- 
tion to  confer  such  right  shall  expressly  appear  by  the 
instrument  creating  such  estate. 

Dwtinction  of  Every  right  which  a  court  of  equity  enforces  in  the 
^^f^^roSil  ©xorcise  of  its  exclusive  jurisdiction  falls  under  one  of  two 
rights.  heads.    The  steps  have  already  Qi)  been  traced  by  which 

courts  of  equity  enlarged  the  claim  of  the  cestui  que  trust  or 
of  the  mortgagor  under  a  forfeited  mortgage  from  a  personal 
right  into  an  equitable  estate.  These  and  similar  rights  do 
no  exhaust  the  list  of  equities.  Courts  of  equity  did  not 
admit  the  relation  of  debtor  and  creditor,  but  a  liability 
might  be  created  in  equity  analogous  to  the  liability 
which  arose  at  law  on  a  debt  or  obligation ;  and  the  party 
entitled  to  enforce  it  was  given  rights  in  equity  against  the 
party  subject  to  it  which  corresponded  to  the  rights  of  a 
creditor  at  common  law  against  his  debtor.  Thus  we  got 
a  division  of  equities  into  proprietary  rights  and  personal 
rights.  A  proprietary  right  may  be  enforced  either  by  com- 
pelling the  legal  owner  of  property  to  convey  his  title  to 
the  plaintiff  (whether  absolutely  or  upon  terms)  or  by 
restraining  the  legal  owner  from  the  full  dominion  and 
enjojrment  which  the  law  confers  upon  him.  A  personal 
right  can  only  be  enforced  against  the  defendant  personally 
and  not  against  any  specific  property  in  his  hands.  If  the 
person  against  whom  there  is  a  personal  right  becomes 
bankrupt,  the  right  can  only  be  enforced  by  proof  in  his 
bankruptcy.  Proprietary  rights  again  fall  into  two  classes. 
In  one  class  the  claim  is  based  on  a  proprietary  right  which 
the  claimant  has  never  ceded  or  affected  to  cede.  In  the 
other  class  the  claimant  seeks  to  recover  property  which  he 
has  previously  sold  or  given  away  with  the  intention  of 
transferring  the  beneficial  interest.  In  the  one  case  the 
claimant  has  done  nothing  to  affect  the  visible  ownership ; 

O)  Section  26  (3).  (A)  P.  63. 
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in  the  other  case  he  has  enabled  his  purchaser  or  donee  to 

appear  before  the  world  as  the  true  owner  of  the  property 

sold  or  given.    This  distinction  has  naturally  led  to  a 

difference  in  the  extent  to  which  proprietary  rights  may  be 

enforced  in  the  two  classes  of  cases.    The  right  to  set  fiside 

a  voidable  transfer  of  property,  whether  by  sale  or  by  gift, 

is  lost  where  innocent  third  parties,  in  reliance  on  the 

transfer,  have  acquired  rights  which  would  be  defeated  by 

setting  it  aside.     If  A.  sells  or  gives  property  to  B.  under 

drcomstances  which  entitle  A.  to  set  aside  the  sale  or  gift, 

it  would  be  unjust  that  A.  could  set  it  aside  as  against 

persons  who  have  taken  mortgages  or  charges    on   the 

property  in  the  bond  fide  belief  that  there  was  no  equitable 

claim  against  it.     Moreover,  where  a  proprietary  right  is 

based  upon  a  claim  to  set  aside  a  purchase  and  recover  the 

ptice  paid,  the  right  can  only  be  exercised  where  the  claimant 

is  m  a  position  to  restore  the  property  which  he  has  received 

in  the  same  condition  in  which  he  received  it  or  (if  he 

i^estoies  it  in  a  worse  condition)  to  make  compensation  for 

ttie  deterioration. 

In  some  cases  the  same  event  may  give  rise,  at  the  option  Claunant  may 
<rf  a  claimant,  either  to  a  personal  or  to  a  proprietary  right,  ^y^^jlf  ^^' 
If  a  trustee  in  breach  of  trust  sells  land  subject  to  the  trust 
wid  invests  the  purchase-money  in  Consols,  the  cestui  que 
trust  has  an  alternative.  He  may,  if  he  pleases,  treat  the 
action  of  the  trustee  as  within  the  terms  of  his  trust,  and 
It  IS  not  open  to  the  trustee  to  allege  that  he  acted  in  breach 
of  trust.  The  effect,  then,  is  the  same  as  if  the  sale  had 
been  made  in  the  due  administration  of  the  trust.  The 
Consols  become  subject  to  the  trust,  whether  the  trustee 
intended  to  deal  with  them  as  beneficial  owner  or  not,  and 
ttie  cestui  que  trust  acquires  a  proprietary  right  in  them. 
On  the  other  hand,  the  cestui  que  trust  may,  if  he  prefers, 
^t  the  conduct  of  the  trustee  as  a  breach  of  trust ;  and, 
whether  he  has  a  remedy  against  the  purchaser  or  not,  he 
°uy  make  the  trustee  account  for  the  value  of  the  land  at 
the  time  of  the  sale,  with  interest.  This  right  of  the  cestui 
{^  trust  is  a  personal  right,  and,  if  the  trustee  becomes 
bankrupt,  it  is  turned  into  a  right  of  proof  in  his  bank- 
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ruptcy(t).  Again,  if  a  mortgagee  makes  an  improper  sale 
under  his  power,  the  mortgagor  is  entitled  to  treat  the  sale 
as  validly  made,  and  he  then  has  the  same  rights  as  if 
it  had  in  fact  been  in  accordance  with  the  power ;  that  is 
to  say,  his  equity  of  redemption  is  gone,  and  he  acquires 
instead  a  proprietary  right  against  the  surplus  proceeds  of 
sale.  The  mortgagor  may  at  his  option  treat  the  sale  as 
invalid;  and  in  that  event  he  may  be  able  to  treat  the 
would-be  purchaser  as  merely  a  transferee  of  the  mortgage 
and  as  liable  to  redemption  on  payment  of  whatever  is 
really  due.  But  even  if  the  purchaser  is  protected  und^ 
the  provisions  either  of  the  mortgage  deed  or  of  the  Con- 
veyancing Act,  the  mortgagor  has  a  remedy  against  the 
original  mortgagee.  The  mortgagee  is  accountable  for  the 
value  of  the  property  sold,  and  the  right  of  the  mortgagor 
to  recover  that  value,  with  interest,  is  a  personal  right  (k). 
Where  the  plaintiff  in  equity  has  an  option,  the  relief  which 
he  obtains  must  be  consistent  with  the  choice  which  he 
makes.  He  cannot — to  use  a  phrase  borrowed  from  Scot- 
land— both  approbate  and  reprobate.  If  a  cestui  qiie  trust 
elects  to  treat  an  act  done  by  his  trustee  as  rightful,  he  is 
bound  to  treat  it  as  rightful  throughout.  For  instance, 
if  trustees  in  breach  of  trust  employ  trust  funds  in  trade, 
and  the  cestui  que  trust  elects  to  take  the  profits  of  their 
trading,  he  cannot  at  the  same  time  enforce  against  the 
trustees  any  remedy  which  is  founded  upon  the  trading 
being  a  wrongful  act. 

Tyansmiaai-  The  most  important  distinctions  between  proprietary  and 
righrtosue.  Personal  rights  depend  either  upon  the  transmissibility  of 
the  right  to  sue,  or  upon  the  transmissibility  of  the  liability 
to  be  sued.  A  right  to  sue  in  equity  may  be  transmitted 
either  upon  the  death  of  the  person  in  whom  that  right 
was  originally  vested  or  during  his  life;  and  it  may  be 
transmitted  during  his  life  either  by  operation  of  law,  ie., 
upon  his  becoming  bankrupt,  or  by  his  assignment,  whether 
voluntary  or  for  value.  Each  of  these  modes  of  transmission 
must  be  considered  separately.    (1)  It  is  clear  that  in  equity 

(0  P.  185.  (*)  P.  318. 
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every  cause   of  action  founded  upon  a  proprietary  right 
which  could  have  been  enforced  by  a  person  if  living  can 
be  enforced  after  his  death,  according  to  its  nature,  either 
by  his  legal  personal  representative  or  by  the   persons 
beneficially  interested  in  his  estate  (Z).    It  does  not  appear 
to  have  been  decided  whether  a  purely  personal  right,  e,g.y 
the  right  to  recover  a  bribe  from  an  agent,  can  be  transmitted 
by  will,  or  descends  upon  an  intestacy.     (2)  A  trustee  in 
bankraptcy  succeeds  to  all  the  rights  of  suit  vested  in  the 
bankmpt,  and,  under  the  provisions  of  the  bankruptcy  law, 
the  tmstee  is  entitled  to  sell  every  right  vested  in  him  (m). 
(3)  It  has  been  held  for  centuries  at  law  that  rights  of  action 
may  not  be  assigned  inter  vivoson^e^  ground  that  their  assign- 
ment tends  to  increase  the  mass  of  litigation,  and  is,  therefore, 
champertous  or  savours  of  champerty.     Courts  of  equity 
recogDise  the  principle,  but  there  is  some  conflict  of  authority 
ask)  the  extent  to  which  it  is  applied  in  equity.  It  is  clear  that 
the  right  of  a  cestui  que  trust  to  recover  the  trust  property, 
or  the  right  of  a  mortgagor  to  redeem  may  be  assigned  either 
for  value  or  gratuitously  (n).    It  is  also  clear  that  where 
property  is  conveyed  to  a  purchaser,  the  purchaser  acquires 
a  right  to  impeach  a  title  founded  upon  a  fraud  committed 
opou  his  vendor,  e.g.,  if  his  vendor  has  granted  a  lease  or 
o&er  limited  interest  out  of  the  property,  and  that  lease 
or  other  interest  may  be  attacked  on  equitable  grounds  (o). 
If  A.  conveys  property  to  B.  by  an  assignment  which  is  in 
tenns  absolute,  but  which  was  intended  only  to  be  a  security, 
Aod  B.  resists  A.'s  claim  to  redeem,  the  better  opinion 
appears  to  be  that  A.  can  assign  the  right  to  sue  'B.(;p). 
I^rd  BoHiLLY  was  of  opinion  that  the  right  to  set  aside 
A  sale  of  property  on  the  ground  of  fraud  might  be  assigned 
by  the  vendor  (g).    Where  property  is  of  such  a  character 

P)  Blake  t.  Johiuon  (1700),  Free.  Ch.  142  ;  Stump  v.  Gahy  (1852), 
2D.M.JCG.23. 

(«)  Seear  t.  Lavown  (1880),  15  Ch.  D.  426  ;  Ouy  v.  ChurchUl  (1888), 
^Ch.D.481.  ^        ^ 

(«)  ProMier  t.  Edmands  (1835),  1  Y.  &  C.  Ex.  481. 

(p)  De  Hi*ghton  t.  Jfaney  (1866),  L.  R.  2  Ch.  164,  p.  169. 

(p)  Seear  t.  Laweon,  supra. 

b)  DiekiMWM  T.  BurreU  fl866),  L.  R,  1  Eq.  237.  Althongh  Lord 
RoiOLLY  professed  to  follow  the  dedsioii  of  Lord  Abinger  in  Proiser  v. 
^moMdi^  eupra,  it  is  difficaltto  reconcile  the  two  cases. 
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that  it  may  be  assigned,  e,g,,  an  equity  of  redemption,  it 
is  no  objection  to  the  assignment  that  a  suit  is  then  pending 
for  the  recovery  of  the  property  (r).  On  the  other  hand, 
the  right  to  sue  trustees  for  an  account  of  profits  made  by 
them  (5),  and  the  right  to  proceed  under  a  winding-up 
petition  {t),  are  not  assignable. 

The  transmissibility  of  the  liability  to  be  sued  also  varies 
with  the  nature  of  the  relief  sought.     Where  relief  is  sought 
against   a  defendant  personally,  it  can  only  be  obtained 
against  those  who  succeed  to  his  personal  liabilities.    This 
point  is  illustrated  by  the  authorities  which  deal  with  the 
right  of  a  principal  to  recover  a  bribe  received  by  bis  agent. 
The  right  is  a  personal  right  which  may  be  enforced  against 
the  agent  during  his  life,  or,  after  his  death,  against  his 
legal  personal  representative.    It  may  be  made  available 
by  the  operation  of  various  statutes  against  his  heir  or 
devisee ;  and  his  legatees,  to  the  extent  of  assets  received 
by  them,  may  be  made  liable  for  it  upon  equitable  principles. 
But  if  the  agent  has  invested  the  bribe,  the  principal  cannot 
follow  it  into  the  investments.     If  the  agent  trades  with 
it,  the  principal  cannot  follow  the  profits  of  the  trading. 
If  the  agent  becomes  bankrupt,  the  right  to  recover  the 
bribe  is  turned  to  a  right  of  proof  in  his  bankruptcy.    In 
other  words,  the  principal  is  a  creditor  and  nothing  more  (»). 
There  is  one  respect  in  which  a  personal  claim  in  equity 
may  differ  from  a  personal  claim  at  common  law.     Where 
courts  of  equity  are  exercising  their  exclusive  jurisdiction, 
the  maxim  that  a  personal  action  dies  with  the  person  has 
no  application.     A  trustee  who  wrongfully  pays  money 
away  is  treated  in  a  court  of  equity  as  having  it  still  in  his 
hands.    Hence,  his  representatives  are  chargeable  with  it 
whether  he  derived  any  benefit  from  the  breach  of  trust  or 
not  (:r).     If  two  trustees  become  chargeable  with  the  receipt 
of  trust  funds,  although  only  one  received  the  money,  the 


(r)  Harrington  v.  Long  (1834),  2  My.  k,  K.  590. 

(*)  mil  V,  Boyle  (1867),  4  Eq.  260. 

It)  In  re  ParU  Skating  Rink  Ok  (1877),  5  Ch.  D.  959. 

(«)  Lister  ^-  Co.  y.  Stuhh$  (1890),  45  Ch.  D.  1  :  Archer's  Case,  [1892] 
1  Ch.  322,  p.  338. 

(a?)  Adair  v.  Shaw  (1803),  1  Sch.  &  Lef.  243  ;  Lord  MonJtford  v.  Lord 
Cadogan  (1810),  17  Vea.  485. 
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cestui  que  trust  can  obtain  satisfaction  out  of  the  assets  of 
the  other  trustee  (y).    If  a  feme  covert  obtained  administra- 
tion, and  the  goods  were  wasted  during  the  coverture,  and 
the  husband  died,  his  assets  were  chargeable  in  equity 
before  the  Married  Women's  Property  Act,  1882,  for  the 
waste  committed  during  the  coverture.     He  was  treated  as 
a  trustee  who  had  allowed  trust  funds  to  pass  out  of  his 
control  {z).     Where  two  agents  concur  in  a  fraud  upon  their 
principal,  and  one  of  them  only  derives  benefit  from  the 
fraud,  the  other  is  liable  in  equity  on  the  ground  of  breach 
of  trust.     His  estate,  therefore,  is  liable  (a).     Where,  in 
order  to  do  complete  justice  in  rescinding  a  partnership 
agreement,   it   is  necessary  that  the  plaintiff  should  be 
indemnified  against  the  debts  of  the  business  by  the  person 
by  whose  fraud  he  was  induced  to  enter  into  the  agreement, 
the  court,  if  that  person  is  dead,  will  order  his  executors  to 
execute  the  indemnity  (6). 

A  right  to  recover  specific  propeity  stands  on  a  different  Transmission 
footing.  Where  relirf  in  equity  is  sought  in  respect  of  a  proprietanr  *^ 
proprietary  right,  whether  it  be  a  right  to  recover  trust  claims, 
property,  or  to  redeem  a  mortgage  or  an  equity  to  have 
one  estate  disencumber  another,  or  to  set  aside  a  sale  made 
to  the  vendor's  solicitor,  relief  may  he  obtained  not  merely 
against  the  person  as  against  whom  the  right  originally 
accroed,  but  as  against  volunteers  under  him,  and  purchasers 
with  notice  from  him  (c).  The  right  follows  the  property 
into  whatever  hands  it  passes,  and  is  only  lost  where  the 
person  in  possession  of  the  property  can  shelter  himself  as 
a  purchaser  for  valuable  consideration  without  notice,  or 
where  to  grant  relief  against  him  would  prejudice  interests 
honestly  acquired  in  the  belief  that  the  apparent  ownership 
was  the  real  ownership.  It  has  long  been  settled  that  a 
judgment  creditor  or  trustee  in  bankruptcy  is  to  be  treated 
as  a  volunteer  imder  the  judgment  debtor  or  bankrupt, 
^e  charge  given  to  the  judgment  creditor  by  the  Judgments 

(y)  SenrfiM  t.  Howes  (1790),  3  B.  C.  C.  90. 
(i)  Adair  v.  Shaw  (1803),  tupra,  272. 
(«)  WaUkam  v.  Stainton  (1863),  1  D.  J.  &  S.  678. 
(&)  Raidim  t.  Wickham  (1858),  3  De  G.  &  Jo.  304. 
((?)  Taylor  v.  StibheH  (1794),  2  Vee.  gun.  437 ;  Hamilton  t.  Royie 
(1^),  2  Sch.  3s  Lei  815  ;  Ihtnibar  y.  TrodennioU  (1813),  2  Ba.  &  Be.  304. 
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Act,  1838,  is  confined  to  such  interest  in  the  land  char^ged 
as  the  judgment  debtor  could  honestly  deal  with  at  the 
creation  of  the  charge  {d).  Hence,  an  equitable  mortgagee 
can  enforce  his  chaise  on  a  debtor's  lands  in  priority  to  a 
subsequent  judgment  creditor  who  has  obtained  actual 
possession  of  the  land  by  elegit  and  by  attornment  from 
the  tenant  (e).  A  trustee  in  bankruptcy  takes  the  property 
of  the  bankrupt,  subject  to  all  claims  against  it,  legal  or 
equitable.  He  takes  only  what  the  bankrupt  can  con- 
scientiously give  him(/).  The  only  cases  in  which  his 
rights  are  higher  than  the  bankrupt's  are  in  virtue  of 
statutory  provisions  which  swell  the  bankrupt's  assets,  i,e., 
the  fraudulent  preference  and  reputed  ownership  clauses 
and  the  provisions  avoiding  certain  voluntary  settlement. 
It  follows  that  if  A.  sells  property  to  B.  under  circumstanoes 
which  entitle  him  in  equity  to  set  aside  the  sale  and  recover 
the  property  sold,  and  B.  becomes  bankrupt,  A.  retains 
this  right  against  B.'s  trustee  in  bankruptcy  (g). 

A  right  to  recover  property  in  equity,  or  to  restrain  an 
illegitimate  user  may  be  enforced  not  merely  against  land 
bqt  against  every  kind  of  property.  Although  the  right  of 
the  plaintiff  is  in  principle  identical,  whatever  may  be  the 
subject-matter  against  which  he  seeks  to  enforce  it,  the 
difference  between  land  on  the  one  hand  and  negotiable 
instruments  and  cash  on  the  other  makes  a  practical 
difference  in  the  extent  to  which  the  right  may  be  available. 
A  purchaser  of  land,  as  has  been  pointed  out  {h),  is  affected 
with  notice  of  any  infirmity  in  his  vendor's  title  which  he 
would  have  ascertained  if  he  had  made  the  usual  investiga- 
tion of  title;  and  the  true  owner  may  recover  the  land 

(d)  J^hitworth  v.  Oaugain  (1846),  3  Ha.  416  ;  1  Ph.  728  ;  Beavan  t. 
Earl  of  Oxford  (1856),  6  D.  M.  &  G.  507  ;  Xinderley  t.  Jervis  (1856), 
22B.  1. 

(e)  WhittDorth  v.  Qavgain,  tupra, 

•  (/)  ScoU  V.  Sumian  (1742),  Willes,  400 ;  In  re  MapUhach  (1876), 
4  Ch.  D.  150,  p.  156  ;  Madell  v.  Tliomat  ^  Co,,  [1891]  1  Q.  B.  230,  p.  238. 

(^)  Gladitone  y.  Hadwen  (1813),  1  M.  &  S.  517  ;  Load  v.  Green,  (1846), 
15  M.  &  W.  216  ;  10  Jur.  168.  See  American  Stigar  Refining  Ckf.  t. 
Faneher  (1895),  145  N.  Y.  652*  These  cases  also  lay  down  that  the 
reputed  ownership  clause  has  no  application  in  the  circnmstanceA  men* 
tioned  in  the  text.  The  English  guises  were  cases  where  the  contract  was 
voidable  at  law  on  the  gronnd  of  fraudulent  misrepresentations,  bat  the 
same  principle  most  apply  where  it  is  only  voidable  in  equity. 

(A)  P.  89. 
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from  a  purchaser  who  has  only  constructive  notice.    There 
is  no  investigation  of  title  on  the  purchase  of  negotiable 
instruments  ;  and  a  person  who  takes  one  in  good  faith  and 
for  value  acquires  a  good  title  as  against  the  true  owner, 
although  he  makes  no  inquiry  as  to  the  circumstances  under 
which  his  vendor  obtained  it.     It  is  immaterial  that  the 
purchaser  knows  that  the  person  from  whom  he  purchases 
the  negotiable  instrument  held  it  as  agent  or  trustee  for 
another.    The  purchaser  is  safe  unless  he  not  only  knows 
that  his  vendor  is  an  agent,  but  knows  or  suspects  that  his 
vendor  in  selling  is  exceeding  his  authority  {z),    A  person 
^ho  takes  money  from  his  debtor  in  discharge  of  a  debt 
stands  in  the  same  position  as  the  purchaser  of  a  negotiable 
instrument.     He  is  not  bound  to  inquire  into  the  manner 
in  wliich  the  debtor  acquired  the  money.    Even  if  he  knows 
that  the  debtor  is  only  a  trustee  of  the  money,  that  of  itself 
b  not  enough  to  prevent  the  payment  from  being  a  good 
payment.    In  order  to  prevent  the  payment  from  being  a 
good  payment,  the  person  receiving  the  money  must  know 
or  suspect  not  merely  that  the  money  is  trust  money,  but 
that  the  payment  is  being  made  in  fraud  of  the  cestui  que 
iru^t.    The  creditor  has  a  right  to  assume  omnia  rite  esse 
octa.    He  is  not  bound  to  make  inquiries.    The  question, 
therefore,  in  each  case  is  a  question  of  fact.     A  common 
class  of  cases  is  where  payments  are  made  by  trustees  or 
qxiasi-trastees  to  their  bankers  in  reduction  or  discharge 
of  their  private  indebtedness.     The  nature  of  the  trust  is 
here  material.    Where  the  trustee  is  an  executor  or  express 
trustee  under  an  instrument,  a  payment  by  him,  in  reduc- 
tion of  his  private  overdraft,  of  moneys  known  to  the  banker 
to  be  tmst  moneys  can  hardly  ever  be  justifiable.     In  such 
&  case  a  banker  must,  almost  always,  be  put  upon  inquiry  ; 
&Qd  where  a  man  is  put  upon  inquiry  he  is  affected  with 
notice  of  the  facts  which  he  would  have  learned  if  he  had 
poisned  the  inquiry.    On  the  other  hand,  where  the  trustee 
is  a  trustee  by  reason  of  his  position  as  stockbroker  or 
auctioneer,  it  may  well  be  that  he  is  justified,  as  between 
^  ces^tft  que  trust  and  himself,  in  using  trust  moneys  in 
discharge  of  a  private  debt ;  and  a  banker,  as  a  general 

(0  London  Joint  Stock  Bank  t.  Simmont,  [1892]  A.  C.  201. 
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No  rescission 
unless 
restUtUio  in 
integrum. 


rule,  is  entitled  to  assume  that  he  is  so  justified.  For 
instance,  a  broker  often  makes  advances  to  his  clients  in 
anticipation  of  sums  which  he  will  receive  for  them  ;  and 
in  such  a  case  he  might  properly  pay  money  which  he  has 
received  for  his  clients  into  his  private  banking  account, 
although  that  account  is  overdrawn  (k). 

If  A.  buys  property  from  B.  under  circumstances  which 
entitle  him  to  set  aside  the  purchase  in  equity,  it  is  a 
necessary  condition  of  his  obtaining  relief  that  he  should  be 
able  to  restore  to  B.  the  equivalent  which  he  received. 
Hence  a  purchaser  cannot  set  aside  his  purchase  where  by 
his  own  act  he  has  put  it  out  of  his  power  to  replace  the 
vendor  in  the  position  in  which  he  stood  when  the  contract 
was  made.  If  I  am  induced  to  buy  a  cake  from  a  pastry- 
cook by  his  misrepresentations,  I  cannot  recover  the  price 
in  equity  after  I  have  eaten  the  cake(Z).  This  rule,  how- 
ever, has  no  application  where  the  subject-matter  of  the 
contract  has  been  deteriorated  by  the  mere  fault  of  the 
vendor  himself.  Where  a  losing  and  insolvent  business  has 
been  sold  by  means  of  the  representation  that  it  is  solveni; 
and  profitable,  the  purchaser  can  rescind  although  the 
extent  of  the  insolvency  has  increased  before  rescission  is 
sought  for(m).  Moreover,  where  compensation  can  be 
made  for  any  deterioration  of  the  property,  the  deterioration 
is  no  bar  to  rescission,  but  only  a  ground  for  compensation. 

(K)  Contrast  WlUon  v.  Moore  (1834),  1  My.  &  K.  337,  with  Thonuonw 
aydesdale  Bank,  [1893]  A.  C.  282.  Bankers  have  been  held  liable  to 
refund  in  Pannell  v.  Hurley  (1845),  2  Coll.  C.  C.  241  ;  Bodenhavi  r. 
Hotkint  (1852),  21  L.  J.  Ch.  864  ;  2  D.  M.  &  G.  903  ;  Bridgman  v. 
Gill  (1857),  24  B.  302 ;  Ex  parte  Kingston  (1871),  6  Ch.  632,  aod 
Foxton  V.  Liverpool  and  Manchester  District  Banking  Co.  (1881), 
44  L.  T.  406.  They  have  been  held  not  liable  in  Marten  t.  Boclte,  £yton 
^'  Co.  (1886),  53  L.  T.  946,  and  Coleman  v.  Bucks  and  Oxon  Union  Bank, 
[1897]  2  Ch.  243,  where  the  cases  are  collected.  See  also  Gray  y.  Johnston 
(1868),  L.  R.  3  H.  L.  1. 

(0  Clarke  v  Dickson  (1858),  E.  B.  &  E.  148  ;  WesUm  Bank  of  Sect- 
land  Y.  Addie  (1867),  L.  R.  1  Sc.  App.  145  ;  Urqukart  v.  Macpkerso* 
(1878),  3  App.  Cas.  831, 837  ;  Salomon  r.  Salomon  ^}-  Co.,  [1897]  A.  C. », 
54  ;  Lagunas  Nitrate  Co.  v.  Lagunas  Syndicate,  [1899]  2  Ch.  392,  p.  433. 

(w)  Adam  v.  Xewhigging  (1888),  13  App.  Cas.  308.  See  also  Erlangerr. 
New  Sombrero  PhospJiaU  Co.  (1878),  3  App.  Cas.  1218,  and  Phosphate 
Sewage  Co.  v.  HaHmont  (1877),  5  Ch.  D,  394. 
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TRUSTS:   mTBODUGTOBT. 


A,— Trusts  Defined  and  Distinquished  fbom  otheb 

AnaiiOoous  Relations. 

Whereyeb  the  beneficial  interest  in  property  is  dissociated  Definition 
from  the  legal  title,  the  holder  of  the  legal  title  is  a  trustee  °^  *™*- 
for  the  possessor  of  the  beneficial  interest.  "  All  that  is 
necessary,"  says  Lord  Lindley  (a),  "  to  establish  the 
relation  of  trustee  and  cestui  que  trust  is  to  prove  that 
the  legal  title  was  in  the  plaintiff  and  the  equitable  title  in 
the  defendant."  A  trust,  strictly  speaking,  imports  three 
things:  first,  a  person  whose  duty  it  is  to  carry  out  the 
trust  and  who  is  called  the  trustee ;  secondly,  property 
which  is  vested  at  law  in  the  trustee,  and  which  he  is 
bound  to  deal  with  in  accordance  with  the  provisions  of  the 
trust ;  and,  thirdly,  a  person  who  is  entitled  to  enforce  the 
provisions  of  the  trust  and  who  is  called  the  cestui  que 
tnuL  A  cestui  que  trust  may  create  a  trust  of  his  equitable 
interest,  that  is,  he  may  assign  it  to  someone  to  hold  upon 
certain  trusts.  In  that  case  the  assignee  becomes  a  cestui 
que  trust  under  the  original  trust,  and  is  entitled  to  all  the' 
lights  of  a  cestui  que  trust  against  the  original  trustee ;  and 
at  the  same  time  he  becomes  a  trustee,  to  a  certain  extent, 
for  the  persons  for  whose  benefit  the  assignment  has  been 
made.  While  the  original  trust  is  subsisting  he  has  no 
^Te  duties  to  perform;  but  it  is  his  duty  to  his  own 
ceitttt  que  trust  to  get  in  the  legal  title  as  soon  as  the  pro- 
visions of  the  original  trust  entitle  him  to  call  for  it ;  and  if 
he  fails  in  his  duty,  he  is  liable  to  his  own  cestui  qv^  tru^t 
for  his  default. 

A  right  which  arises  under  a  contract  or  obligation  may  Trust  of  debt 
he  the  subject  of  a  trust.    At  common  law,  if  A.  and  ®'  obligation. 


/ 


(fl)  Hardoony.  JBelUiot,  [1901]  A.  C.  118,  p.  123. 
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Is.  enter  into  a  contract,  &nd  B.,  aa  part  or  whole  of  the 
consideration  moving  from  him,  agrees  to  confer  a  benefit 
upon  C,  G.  has  no  rights  under  the  coatract.    A.  and  B. 
can  at  any  time  ahandon  the  contract  by  mutual  conneot. 
and  G.  cannot  complain.    He  can  neither  himself  Bue  B.  for 
a  breach  of  the  contract  nor  compel  A.  to  sue  him  (b). 
Where  there  is  nothing  more  in  the  contract  than  this, 
equity  follows  the  law.    G.  cannot  in  equity  obtain  specific 
performance  of  such  a  contract  against  B.     *'  When  two 
persons,"  said  Lord  Lanqdale  (c),  "  for  valuable  considera- 
tion between  themselves  covenant  to  do  some  act  for  the 
benefit  of  a  mere  stranger,  that  stranger  has  uot  a  right  t-o 
enforce  the  covenant  against  the  two,  although  each  ons 
might  as  against  the  other."    But  courts  of  equity  have 
held  from  an  early  time  that  A.  might  enter  into  the  con- 
I  tract  as  trustee  for  G. ;   and  if  A.  has  entered   into   the 
Icontract  as  trustee  for  G.,  then  G.,  although  he  is  a  stranger 
Ito  the  contract  and  to  the  consideration,  has  against  A.  all 
the  rights  which  a  cestui  que  trust  has  against  his  trustee. 
C.  can  in  equity  compel  A.  to  sue  B.  on  the  contract ;  if  A., 
by  reason  of  his  own  acts  or  defaults  is  unable  to  sue,  C. 
sue  B.  directly  in  equity;    if  B.  has  performed  his 
ation  by  payment  of  money  or  transfer  of  property  to 
3.  can  recover  the  money  or  property  from  A.  as  his 
ee  (3).       "If    a    contract,"    says    Cotton,    L.J.   (<), 
lUgh  in  form  it  is  with  A.,  is  intended  to  secure  a 
Gt  to  B.,  so  that  B.  is  entitled  to  say  he  has  a  beneficial 
as  c^tui  que  trust  under  that  contract,  then  B.  would, 
[!ourt  of  equity,  be  allowed  to  insist  upon  and  enforce 
ontract."    A  clause  in  articles  of  partnership  provided 
the  executors  or  administrators  of  a  deceased  partner 
Id  be  entitled  to  receive  out  of  the  net  profits  of  the 
lership  business  a  yearly  sum  "to  be  applied  in  such 
ler  as  such  partner  should  by  deed  or  will  direct  for  the 

7b  r<  Empre-  Engineering  Qi.  (1^80),  16  Ch.  D.  125. 

Culyearv.  C^nnteti  vf  Mulgmte  QiiG),  2  KeeD,  ijl.p.  98.  See  alio 
D'AngihaK  (1880),  Ifi  Ch,  D.  328. 

Tomlitum  y.  6iU  (1T36),  1  Amb.  330  ;  Gregfrs  r.  WlUiami  (1817), 
.  682 ;  Page  v.  Cot  (1852),  10  Hft.  103  j  LlayS'*  \.  Haroc.r  (1880), 
,  D.  290. 

OnHdy  T.  aandy  (1885),  30  Ch.  U.  67,  p.  S7, 
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benefit  of  his  widow  and  children,  or  child  (if  any),  or  any 
of  them,  and,  in  default  of  such  direction,  to  be  paid  to  such 
widow  if  living  for  her  own  benefit."  It  was  held  that  the 
€xecntor  of  a  deceased  partner  was  under  this  clause  a 
trustee  for  the  widow,  and  that  she  was  entitled  to  recover 
the  property  from  him  (/).  In  a  deed  of  separation  between 
husband  and  wife,  the  husband  covenanted  with  trustees 
to  pay  them  all  the  expenses  of  the  maintenance  and 
education  of  his  two  youngest  daughters.  It  was  held  that 
the  daughters  could  not  enforce  the  covenant,  but  that  the 
iinfe  could.  The  deed  was  intended  to  regulate  the  mutual 
relations  of  husband  and  wife,  and  the  trustees  were  intro- 
duced merely  to  represent  her  and  to  get  over  the  difficulty 
that  a  wife  could  not  contract  vnth  her  husband ;  but  the 
deed  was  not  intended  to  give  the  daughters  any  beneficial 
right  to  have  the  covenant  performed  (g).  The  principle 
which  applies  to  contracts  between  A.  and  B.  for  the  benefit 
of  a  third  party  also  applies  to  a  voluntary  covenant  by  A. 
with  B.  for  the  benefit  of  a  third  party.  At  law,  if  A. 
<x)venants  under  seal  with  B.  to  do  acts  for  the  benefit  of  C, 
C.  cannot  sue  on  the  covenant.  But  if  B.  is  trustee  for 
C.  of  the  benefit  of  the  covenant,  C.  is  entitled  in  equity  as 
against  B.  to  all  the  rights  of  a  cestui  que  trust  against  his 
trustee.  He  can  insist  upon  B.  allowing  his  name  to  be 
tised  in  an  action  on  the  covenant,  and  is  entitled  for  his 
own  benefit  to  the  damages  recovered  by  B.  in  that  action  ; 
and  if  the  covenantor  is  dead,  C.  can  in  equity  obtain  direct 
satisfaction  out  of  his  assets  (k). 

Cases  of  trust  must  be  distinguished  from  cases  of  agency.  Trust  dis- 

Where  there  is  a  trust,  the  property  at  law  in  the  land  or  J;^g">shed 

*  r    r      J  irom  agency. 

goods  or  money  subject  to  the  trust  is  in  the  trustee.     The ' 

trustee  is  personally  liable  on  all  contracts  entered  into  by 
him  in  reference  to  the  trust,  although  he  may  have  a  right 

(/)  In  re  Flatell  (1883),  25  Ch.'I).  89. 

{$)  Oandy  t.  Oandy  (1885),  30  Ch.  D.  57. 

(A)  WUliamn^H.  ▼.  CttdHngtan  (1750),  1  Ve«.  sen.  511  ;  FlefcJier  y. 
-Rrt<r*cr  (1844),  4  Ha.  67  ;  Bridge  t.  Bridge  (1852),  16  B.  315,  p.  321. 
A  settlement  under  seal  of  an  equitable  interest  does  not  raise  an  implied 
oarenant  to  perfect  the  settlement  bj  a  transfer  of  the  legal  estate 
(ift/Aiy  J.  Lord  (1862),  4  D.  F.  &  J.  264,  p.  278). 
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of  recourse  against  the  trust  funds  or  against  his  cestuis  gice 
prust.  An  agent  has  not  the  property  at  law  in  the  goods 
entrusted  to  him.  If  an  agent  enters  into  a  contract  as 
agent,  he  is  not  personally  liable ;  the  contract  is  with  his 
principal  (t),  A  distinction  was  formerly  drawn,  both  at 
law  and  in  equity,  with  reference  to  the  change  of  property, 
between  goods  and  money.  At  la\tr,  if  A.  put  goods  in  the 
hands  of  B.  for  a  particular  purpose,  e.g.,  to  keep  in  safe 
custody  or  to  sell,  the  property  in  Kie  goods  was  not  altered ; 
it  remained  in  A. ;  and,  if  B.  refused  to  redeliver  the  goods 
on  demand,  A.  could  bring  detinue  for  them  (k).  On  the 
other  hand,  if  A.  gave  money  to  IB.  for  a  particular  purpose, 
or  if  B.  received  money  which  He  was  bound  to  pay  over  to 
A,,  the  property  in  the  money  was  altered.  It  became  B.'s 
money,  and  he  became  a  debtor  for  the  amount  (Z).  It 
followed  at  law  that  if  A.  consigned  goods  to  B.  for  sale,  and 
B.  sold  the  goods  and  received  the  proceeds,  the  goods 
remained  A.'s  until  the  sale  ;|  but  the  proceeds  of  sale 
became  B.'s  money,  B.  being/  a  debtor  for  the  amount. 
Courts  of  equity  originally  recognised  this  distinction ;  but 
some  modifications  of  the  stnct  rule  were  gradually  intro- 
duced. It  was  admitted  iiy  equity  that  if  A.  consigned 
goods  to  B.  for  sale,  and  B.  sold  and  received  the  proceeds 
of  sale,  and  then  became  ^ankrupt,  the  proceeds  of  sale 
were  part  of  the  bankrupt's/  assets,  and  A.  could  only  prove 
pa/ri  passu  with  other  creditors  (m).  On  the  other  hand.  A* 
was  allowed  at  law,  as  vrjbW  as  in  equity,  to  follow  the  pro- 
ceeds of  sale  and  recov^  them  from  B.'s  assignee  in  bank- 
ruptcy where  they  renAined  a  debt  from  the  purchaser  at 
the  time  of  the  bankruptcy  (n),  or  where  B.  had  taken  notes 
for  the  price  (o).^  It  was  eventually  settled  that,  so  far  as 
principle  went,  there  was  no  distinction  between  goods  and 

(i)  Sttiith  V.  Anderson  (1880),  15  Ch.  D.  274,  p.  275. 

(Jk)  Bretton  v.  Barnet  (1699),  Owen,  86  ;  Godfrey  v.  Furzo  (1733), 
3  P.  Wins.  185. 

(Q  Bretton  y.  Barnet ^  mpra.  It  was  laid  down  in  this  case  that  **  if 
Portugalls  or  other  money  that  may  be  known  be  delivered,  to  be  re- 
delivered, a  detinue  lies." 

(to)  Ex  2>arte  Dumas  (1754),  1  Atk.  232  ;  2  Ves.  sen.  682, 

(«)  Bwrdett  v.  Willett  (1708),  2  Vem.  638. 

(<?)  Seott  V.  Surman  (1742),  Willes,  400. 
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money,  only   money  was  more  diflficult  to  identify  than 

goods.     Where    money  could  be    identified  it  could    be 

followed  (p).     If  A.  puts  goods  or  money  in  B.'s  hands, 

either  for  safe  custody  or  for  sale,  the  property  in  the  goods 

or  money,  both  at  law  and  in  equity,  remains  in  A.    If  B. 

disposes  of  the  goods  or  money  not  in  accordance  with  the 

authority  conferred  upon  him,  A.  is  entitled  to  follow  the 

goods  or  money  whatever  changes  they  may  have  under* 

gone,  and  A.'s  right  to  the  goods  or  money  is  not  affected 

by  B/s  bankruptcy  while  the  goods  or  money  are  in  his 

possession.      If  A.  consigns  goods  to  B.  for  sale,  and  B, 

receives  the  proceeds,  which  he  is  bound  to  transmit  to  A., 

those  proceeds  are  never  B.'s  money.    A.  can  follow  them, 

and  A.*s  right  to  them  is  not  affected  by  B.'s  bankruptcy. 

Thus,  property  entrusted  to  a  stockbroker  for  sale  or  money 

given  to  him  for  the  purpose  of  making  a  specific  investment 

or  the  proceeds  of  sale  of  property  entrusted  to  him,  can  be 

followed  by  the  client  (q).    Where  goods  are  consigned  to 

an  auctioneer  for  sale,  he  holds  the  proceeds  of  sale  ''  in  a 

fidndary  capacity,"  and  can  be  attached  for  non-payment 

under  the  Debtors  Act  (r).    Where  A.  entrusts  property  to 

B.  for  safe  custody  or  for  some  purpose  not  authorising  a 

sale,  and  B.  sells  in  defiance  of  his  authority,  the  proceeds 

can  still  be  followed.    The  principal  is  entitled  to  adopt  the 

sale  and  treat  the  proceeds  as  belonging  to  him  (s).    In  all 

^ese  cases  the  principal  has  rights  against  the  agent  both 

at  law  and  in  equity,  which  are  analogous  to  the  rights  of  a 

cestui  que  trust  against  his  trustee ;  but  these  rights  are  not 

l»8ed  in  any  way  upon  the  existence  of  the  trust  relation. 

Equity,  where  it  gives  its  remedies,  is  only  in  these  cases 

following  the  law.    Equity  enables  the  principal  to  follow 

tHe  goods  in  his  agent's  possession  simply  because  the  law 

enables  the  principal  to  follow  them.    The  goods  are  the 

principal's  at  law  as  well  as  in  equity. 

ip)  In  re  HaUett's  Ettate  (1879),  13  Ch.  D.  696,  p.  713. 

ii)  Taylor  v.  Plimer  (1815),  3  M.  &  S.  662  ;  £x  parte  Cooke  (1876), 
<  Ch.  D.  123. 

W  Crowthrr  t.  El^ood  (1887),  34  Ch.  D.  691. 

(*)  In  re  Hallett's  Estate  (1879),  13  Ch.  D.  696  ;  HarrU  t.  Trumam 
(}m),  7  Q.  B.  D.  340  ;  9  Q.  B.  D.  264. 
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Apency  die-  Cases  of  agency  must  be  distinguished  from  cases  of  loan. 
Where  money  is  paid  by  a  customer  to  a  banker  to  the 
credit  of  his  current  account,  the  money  when  paid  in  is  tha 
banker's  money,  and  the  banker  becomes  a  debtor  for  the 
amount  {t).  So  a  partner  who  receives  money  on  account 
of  the  firm  is  merely  a  debtor  for  the  money  received  (m). 
On  the  other  hand,  if  a  customer  deposits  exchequer  bills 
with  a  banker,  in  order  that  the  banker  may  receive  the 
interest  upon  the  bills  or  negotiate  or  make  sale  of  them  on 
account  of  the  customer,  the  property  in  the  exchequer  bills 
does  not  pass  to  the  banker  (x) ;  and  where  a  customer 
entrusts  a  cheque  to  his  banker  to  collect  and  hold  the 
proceeds  on  his  account,  the  money  does  not  become  the 
banker's,  but  can  be  followed  in  case  of  bankruptcy  (y). 

or  sale  and  A  transaction  which  is  apparently  an  agency  transaction 
may  be  really  a  transaction  of  sale  and  resale.  If  A.  consigns 
goods  to  B.  for  sale,  and  B.  sells  them,  B.  may  sell  as  agent 
for  A.  In  that  case  A.  is  the  real  vendor,  and  the  contract 
is  between  A.  and  the  ultimate  purchaser.  The  proceeds  of 
sale  are  A.'s  money,  and  never  B.'s.  It  is  immaterial  that 
the  ultimate  purchaser  may  also  have  rights  against  B.  if 
B.  does  not  disclose  that  he  is  selling  as  agent.  But  the 
legal  effect  of  the  transaction  may  also  be  that  every  sale  by 
B.  has  a  double  aspect.  It  may  be  both  a  purchase  by  B. 
from  A.,  and  a  sale  by  B.  to  the  ultimate  purchaser.  In 
such  a  case  the  price  paid  by  the  ultimate  purchaser  is  never 
A.'s  money,  and  A.  cannot  follow  it  {z)» 

Loss  of  right  Even  where  A.  has  a  right  to  follow  money  received  by 
B.,  and  where  his  right  is  not  affected  by  B.'s  bankruptcy, 
B.  may  be  able  to  set  up  the  lapse  of  time  against  a  claim 
by  A.  to  recover  the  money.  The  right  to  follow  the  money 
is  given  in  these  cases,  not  because  the  court  of  equity 
imposes  a  trust  upon  the  legal  title,  but  because  the  money 
never  was  B.'s  either  at  law  or  in  equity.     The  jurisdiction 

(0  Foley  V.  Hill  (1848),  2  H.  L.  Caa.  28. 
(w)  IHddocke  v.  Burt,  [1894]  1  Ch.  343. 
(a?)  Foley  y.  Hill  (1848),  2  H.  L.  Cas.  28,  44. 
(y)  Fx  parte  Plitt  (1889),  37  W.  R.  463. 

(«)  Moxon  V.  Bright  (1869),  4  Ch.  292  ;  Ex  parte  WhUe  (1871),  6  Ch. 
397  ;  KirkUm  v.  Peel  (1880),  28  W.  R.  941. 


to  follow 
money 
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in  equity  is  concurrent  with  the  common  law  jurisdiction. 
It  follows  that  where  a  statute  of  limitation  imposed  a  bar 
to  the  enforcement  of  the  legal  remedy,  courts  of  equity 
following  the  law  imposed  a  similar  bar  to  the  enforcement 
of  the  remedy  in  equity.    From  the  operation  of  the  statute 
21  Jac.  1,  c.  16,  were  excepted  ']such  accounts  as  concern 
the  trade  of  merchandise  between  merchant  and  merchant, 
their  factors  or  servants  "  (a).    Actions  of  account  between 
a  merchant  on  the  one  hand,  ai^d  a  factor  on  the  other,  fell 
within  this  exception  (b).     So  long,  therefore,  as  this  excep- 
tion existed,  no  lapse  of  time  barred  an  action  for  an  account 
at  law  between  a  merchant  and  his  factor,  and  therefore  no 
lapse  of  time  barred  the  corresponding  suit  in  equity.    This 
exception  was,  however,  repealed  by  the  Mercantile  Law 
Amendment  Act  (c),    which  provides   that  all   actions  of 
accotmt  or  for  not  accounting,  and  suits  for  such  accounts 
as  concern  the  trade  of  merchandise  between  merchant  and 
merchant,  their  factors  or  servants,  shall  be  commenced  and 
sued  within  six  years  after  the  cause  of  such  actions  or 
suits.    It  was  alwa3rs  held  in  equity  that,  except  as  between 
merchants  and  factors,  the  Statute  of  Limitations  applied 
in  ordinary  cases  between  principal  and  agent.    Thus,  it 
applies  where  a  solicitor  receives  money  on  account  of  his 
client  (J).    Gases  of  agency  sometimes  offer  an  additional 
element.     A  relation  A^  /*r^nfi<1ni^^^  may  be  superadded  to 
the  l^al  relation.    In  such  a  case  the  agent  may  be  so  far 
in  the  position  of  a  strict  trustee  that  he  cannot  set  up  any 
lapse  of  time  in  answer  to  a  claim  by  his  principal  for  an 
account,  except  so  far  as  he  is  protected  by  the  Trustee 
Act,  1888.    The  question  when  an  agent  stands  in  such  a 
position  will  be  considered  in  dealing  with  the  effect  of 
lapse  of  time  upon  equitable  claims  (e). 

The  right  of  a  cestui  que  trust  to  enforce  a  trust  must  be  Trust  distin- 
distinguished  from  the  right  of  a  person  in  whose  favour  a  ^BSlition.  ^ 

(«»)  Section  3. 

W  fottam  V.  PaHHdge  (1842),  4  Man.  &  G.  271. 
CO  19  &  20  Vict.  c.  97,  s.  9.    See  FHend  t.  Ymng,  [1897]  2  Ch.  421. 
(<0  i*  re  Hlndnmrsk  (I860),  1  Drew.  &Sm.  129  :   Watton  v.  Woodman 
(1875),  20  Eq.  721,  p.  731. 
if)  Clupter  XXX. 
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condition  has  been  created  to  take  advantage  of  the  con- 
dition. At  common  law  only  the  grantor  conld  take  advan- 
tage of  a  condition  broken  where  it  was  contained  in  a  deed, 
and  only  the  heir  where  it  was  contained  in  a  will.  In 
equity,  however,  it  was  held  from  an  early  time  that  the 
person  in  whose  favour  the  condition  was  made  conld 
enforce  it,  and  he  was  described  by  a  metaphorical  use  of 
language  as  a  cestui  que  trust  (/).  Cases  of  condition  differ 
from  cases  of  trust  in  two  respects.  First,  a  trust  of  pro- 
perty cannot  be  created  by  anyone  except  the  owner.  Sat 
A.  may  dispose  of  his  property  to  B.  upon  condition,  express 
or  implied,  that  B.  shall  dispose  of  his  own  property  in  a 
particular  way  indicated  by  A.  A  condition  of  this  sort  is 
enforceable  in  equity,  and  need  not  amount  to  a  common 
law  condition,  i,e,,  a  condition,  the  non-performance  of 
which  involves  a  forfeiture  of  the  property  taken  subject  to 
the  condition  (g).  Secondly,  the  obligation  of  the  person  on 
whom  the  condition  is  imposed  is  not  limited  by  the  value 
of  the  property  which  he  receives.  E.g.,  if  A.  makes  a 
bequest  to  B.  on  condition  of  B.  paying  A.'s  debts,  and  B. 
accepts  the  gift,  he  will  be  compelled  in  equity  to  discharge 
the  debts  although  they  exceed  the  value  of  the  property  (h). 
The  words  *'  upon  condition  "may  create  a  real  trust.  Thus 
a  gift  of  an  estate  to  A.  on  condition  of  paying  the  rents 
and  profits  to  B.  constitutes  a  trust  because  it  is  clear  that 
no  beneficial  interest  was  intended  to  remain  in  A. 

TruBt  distin-       A  trust  must  also  be  distinguished  from  a  fiduciary  power. 

guUhed  from  ^  power  is  an  authority  to  deal  with  property,  no  estate  or 
interest  in  which  is  vested  in  the  donee  of  the  power.  Such 
a  power  may  be  coupled  with  an  obligation  as  to  its  exercise, 
and  there  may  be  a  person  entitled  to  insist  on  the  perform- 
ance of  the  obligation.  Therefore,  by  a  metaphorical  use  of 
language,  such  a  power  may  be  called  the  subject  of  a  trust, 

(/)  SaiUh  V.  Alterly  (1672),  Freem.  Ch.  136  ;  3  Ch,  R.  93.  Other 
early  cases  are  Lord  Mohun's  Case,  at  3  Sw.  592,  and  Anon.  (1^701), 
Freem.  Ch.  278. 

Qr)  See  the  chapter  on  Election. 

(/a)  Messenger  t.  Andrews  C1828),  4  Rnss.  478  ;  Jack  t.  Burnett  (1846), 
12  CI.  &  F.  812,  p.  830 ;  Gregg  v.  Coates  (1856),  23  B.  33  ;  Atttfrney- 
General  v.  Master  of  Wax  Chandlers  Of,  (1873),  L.  R.  6  H.  L.  1,  p.  19. 
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the  donee  may  be  described  as  the  trustee,  and  the  person 
entitled  to  call  for  the  exercise  of  the  power  may  be  termed 
«  cestui  que  trust  (i). 

B. — Classification  op  Trusts  acoobding  to  their 

Objects. 

The  most  fandamental  division  of  trusts  depends  upon  Distinction 
the  character  of  the  persons  for  whose  benefit  they  are^^f^tT^  , 
created.  A  private  trust  is  a  trust  for  the  personal  benefit  charitable 
of  some  individual  or  class,  without  reference  to  the  effect  trusts, 
which  such  personal  benefit  may  have  upon  the  public 
welfare,  and  such  a  trust  may  be  enforced  either  by  the 
individual  or  by  any  member  of  the  class  in  question.  All 
charitable  trusts  are — in  theory  at  least — for  the  benefit  of 
the  public  (k),  and  they  are  enforceable  by  the  Attorney- 
General  suing  on  behalf  of  the  public.  A  trust  which  is 
primarily  for  the  benefit  of  the  public  may  incidentally 
confer  a  personal  benefit  upon  an  individual  or  class, 
€.^.,  trusts  for  the  poor  of  a  particular  parish,  trusts  for 
scholarships,  exhibitions,  and  prizes,  and  a  person  who 
comes  within  the  terms  of  the  trust  may  enforce  the  trust 
80  far  as  it  confers  particular  benefits  upon  him ;  but  the 
trust  is  none  the  less  charitable.  In  a  court  of  justice  those 
porposes  are  considered  charitable  which  are  enumerated  in 
the  statute  of  Elizabeth  (43  Eliz.,  c.  4),  or  which  are  so  far 
analogous  to  the  purposes  enumerated  that  they  are  deemed 
within  the  spirit  and  intendment  of  the  statute.  The  pur- 
poses so  to  be  treated  as  charitable  have  been  classified  {I) 
as,  first,  the  relief  of  the  indigent ;  secondly,  the  advance- 
ment of  learning ;  thirdly,  the  advancement  of  religion ;  and 
fourthly,  the  advancement  of  objects  of  general  public  utility. 
The  fourth  head  is  indefinite,  and  it  does  not  follow  that 
every  gift  which  can  be  brought  within  it  is  necessarily 

(0  DiekeMson  t.  Tkuudale  (1862),  1  D.  J.  &  S.  52. 
(*)  Yeap  Cheah  Xeo  t.  Otig  Cheng  Neo  (1876),  L.  R.  6  C.  P.  381, 
p.  394. 

(0  BjSir  Samael  RoiilLLT,  arguendo  in  Morice  t.  Bishop  of  Durham 
(1805),  10  Yes.  522,  p.  532.  This  classification  was  adopted  by  Lord 
Macxaghten  in  CofntniMionerg  for  Special  Purposes  of  Income  Tax  v. 
Phittel,  [1891]  A.  C.  631,  p.  583. 
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charitable.  On  the  other  hand,  it  is  olear  that  no  gift  can 
be  treated  as  charitable  unless  it  can  be  brought  under  one 
or  other  of  the  heads  mentioned.  A  gift  for  the  encourage- 
ment of  sport,  e.g,^  yacht  racing,  is  not  charitable  (m).  The 
courts,  in  determining  whether  a  gift  is  charitable  or  not, 
have  gone,  not  upon  a  consideration  of  what  was  in  reality — 
having  regard  to  the  most  enlightened  opinion  of  the  time — 
for  the  public  benefit,  but  have  in  substance  held  that, 
whenever  the  creator  of  a  trust  intended  his  trust  to  confer 
a  pubUc  benefit  within  one  of  the  divisions  mentioned  above, 
and  the  purpose  of  the  trust  was  not  contrsury  to  public 
policy  or  immoral,  the  trust  was  a  charitable  trust.  In 
Thornton  v.  Howe  (?i)  a  testatrix  gave  her  residue  (which 
included  only  real  estate)  upon  trust  to  apply  the  produce 
''  towards  the  printing,  publishing,  and  propagation  of  the 
sacred  writings  of  the  late  Joanna  Southcote.'*  BoMiiiLT, 
M.E.,  held  that  the  gift  was  charitable,  and  was  therefore 
avoided  by  the  Mortmain  Act  (o).  Joanna  Southcote's 
works,  he  said,  were  obviously  written  with  a  view  to 
extend  the  influence  of  Christianity.  Now,  a  gift  to  publish 
works  in  support  of  the  Christian  religion  would  be  charit- 
able. A  gift  for  propagating,  at  a  reduced  price,  the  religious 
writings  of  Dr.  Paley  or  Dr.  Butler,  would  be  charitable, 
and  every  gift  (Lord  Eomilly  appears  to  have  thought) 
which,  in  the  opinion  of  any  testator  or  testatrix,  however 
foolish,  would  carry  out  an  object  which  the  court  considered 
charitable,  must  also  be  considered  charitable.  In  In  re 
Foveaux  {p)  Chitty,  J.,  held  that  gifts  to  societies  for  the 
total  suppression  of  vivisection  might  validly  be  made  under 
a  power  to  appoint  for  some  charitable  purpose.  '*  To  be  a 
charity,"  he  said,  *'  there  must  be  some  public  purpose — 
something  tending  to  the  benefit  of  the  community."  A 
society  for  the  suppression  of  cruelty  to  the  lower  animals, 
whether  domestic  or  not,  had  for  its  object  not  merely  the 
protection  of  the  animals  themselves,  but  the  advancement 
of  morals  and  education  among  men.    The  intention  of  the 

(w)  In  re  Nottage,  [1895]  2  Cli.  649. 

(w)  (1862),  31  B.  14. 

00  9  Geo.  2,  c.  36.  (;0  [1895]  2  Ch.  501. 
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societies  was  to  benefit  the  community.  Whether,  if  they 
achieved  theur  object,  the  community  would  be  benefited, 
was  a  question  on  which  the  court  was  not  required  to 
express  an  opinion.  On  the  other  hand,  in  Cocks  v. 
Manners  (q),  Wickens,  Y.-C,  held  that  a  gift  to  a 
Dominican  convent  was  not  a  good  charitable  gift.  The 
convent  was  a  voluntary  association  of  women  for  the 
purpose  of  working  out  their  own  salvation  by  religious 
exercises  and  self-denial,  and  a  gift  for  religious  services 
was  only  charitable  where  they  tended  directly  or  indirectly 
towards  the  instruction  or  edification  of  the  public.  A  trust 
which  it  is  attempted  in  vain  to  support  as  a  charitable 
trust,  may  be  valid  as  a  private  trust  in  favour  of  indi- 
viduals or  a  class.  Thus,  in  Cocks  v.  Manners  (r),  the  Vice- 
Chancellor  supported  the  gift  as  in  substance  a  gift  to  the 
existing  members  of  the  society  by  name.  Charitable  trusts 
differ  widely  from  private  trusts ;  and  therefore  form  the 
subject  of  a  special  chapter  (5). 

There  are  certain  so-called  trusts  which,  though   they  Trust  which 

cannot   be   enforced,   are   yet  to  a  certain  extent  valid ;  ^^^^^  ^ 

"^  enforced. 

a.^.,  a  trust  for  the  repair  of  a  monument  in  a  church- 
yard (^),  or  for  the  maintenance  of  specified  horses  and 
dogs.  In  In  re  Dean  (^)  a  testator  gave  his  freehold  estates 
to  the  plaintiff  for  life,  with  remainders  over.  He  charged 
the  estates  with  an  annuity  of  £750  to  trustees,  which  was 
to  be  applied  in  maintaining  certain  horses  and  hounds 
given  to  the  trustees,  and  in  keeping  in  repair  the  stables 
and  kennels  which  these  animals  inhabited.  The  annuity 
was  to  last  for  fifty  years  if  any  of  the  horses  and  hounds 
should  so  long  live.  The  plaintiff  claimed  that  the  gift  of 
the  annuity  was  invalid.  The  trustees  claimed  that  the 
gift  was  an  absolute  beneficial  gift  to  them,  coupled  with  a 
statement  of  the  testator's  motive  for  making  it.  Nobth,  J., 
held  that  a  trust  was  created  in  favour  of  the  horses  and 
hounds,  although  no  one  could   enforce  it,  and  that  the 

iSL)  (1871),  12  Eq.  574. 

(r)  Swpra,  (*)  Chapter  VII. 

(0  A  trust  for  the  repair  of  a  monumeat  in  a  church  \&  a  valid  charitable 
trust  iHoare  v.  Oshttrne  (1866),  L.  R.  1  Eq.  683. 
(tt)  (1889),  41  Ch.  1).  652. 
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residue  of  the  annuity,  after  performance  of  the  tniBt,  lapsed, 
but  whether  to  the  plaintiff  or  to  the  testator's  heir-at-law 
he  did  not  determine.     The  use  of  the  word  **  trust  "  in  this 
connexion  is  hardly  proper.    The  trustees  have  an  arbitraxr 
power  whether  they  will  execute  the  so-called  trust  or  not; 
and  an  arbitrary  power  is  entirely  different  from  a  discretion, 
however  wide.    Where  there  is  a  discretion  there  is  always 
a  duty  to  exercise  it ;  and  a  trustee  who  declines  to  exercise 
it,  or  who  exercises  it  unfairly,  will  be  controlled  at  the 
instance  of  a  person  injured  by  the  non-exercise  or  mal- 
exercise.    But  if  the  trustees  cease  to  support  the  horses 
and  dogs  given  them,  a  horse  or  dog  cannot  come  into 
court  by  his  next  friend  and  compel  an  execution  of  the 
trust.    The  trust,  in  fact,  is  only  vaUd  in  this  sense, — ^that 
the  person  who  would  take  if  it  was  not  carried  oat  cannot 
complain  if  the  trustees  do  what  their  settlor  has  requested 
them.     Where  it  is  desired  to  make  a  gift  of  this  nature,  it 
may  be  done  by  means  of  a  condition.    To  keep  a  tomb  in  a 
churchyard  in  repair  is  not  an  illegal  act,  and  therefore, 
where  property  is  given  to  A.  with  a  gift  over,  if  A,  fails  to 
keep  the  testator's  tomb  in  repair,  the  condition  is  valid, 
and  if  A.  does  not  comply  with  it,  the  gift  over  takes 
effect  (x).    And  if  the  first  gift  in  such  a  case  is  to  a  charity 
and  the  gift  over  to  another  charity,  the  gift  over  is  not 
within  the  rule  against  perpetuities  (y). 


TruBtB  may 
arise  from 
intention  or 
without 
intention. 


C. — Classification  op  Trusts  according  to  the  Mode 

OP  their  Creation. 

A  trust  may  be  constituted  in  either  of  two  ways.  There 
may  be  an  intention  to  create  a  trust,  and  a  trust  may  be 
created  in  fulfilment  of  that  intention.  On  the  other  hand, 
though  there  is  no  intention  to  create  a  trust,  a  court  of 
equity  may  hold  that  in  a  given  state  of  circumstances  a 
trust  has  arisen.  In  order  that  an  intention  to  create 
a  trust  may  be  shown,  it  is  not  necessary  that  there  should 
be  declarations,  either  written  or  spoken,  of  the  creator  of 


(a?)  Lloyd  v.  Lloyd  (1862),  2  Sim.  (N.8.)  255. 
(y)  In  re  Tyler,  [1891]  3  Ch.  262. 
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the  trust.    The  circamstances  which  attend  a  transfer  of 
property  may,  in  the  absence  of  all  other  evidence,  show  an 
intention  to  create  a  trust  of  the  property  transferred.    If 
A*  takes  a  conveyance  of  land  or  transfer  of  stock  in  the 
name  of  B.  and  pays  the  purchase  money,  the  courts  hold 
that  B.  is  a  trustee  of  the  land  or  stock  for  A. ;  but  this 
tmst  does  not  arise  because  A.  had  no  intention  in  regard  to 
the  matter.     The  trust  is  based  upon  the  presumed  inten- 
tion of  A.,  and  the  presumption  may  be  rebutted  by  other 
circumstances  of  the  transaction.     On  the  other  hand,  if  A. 
gives  property  to  B.  upon  trusts  which  are  intended  to 
exhaust  the  beneficial  interest  in  the  property  given,  but 
which  fail  of  effect  either  wholly  or  partially,  e.g.,  because 
they  are  indefinite  or  remote  or  illegal,  B.  is  a  trustee  for 
A.  of  the  unexhausted  beneficial  interest  in  the  property. 
In  this  case  A.  clearly  did  not  intend  to  create  a  trust  in  his 
own  iavour.     The  trust  in  his  favour  arises  by  operation  of 
l&w  &nd  as  a  consequence  of  the  doctrine,  that,  where  a 
Person  takes  as  a  trustee,  he  can  never  claim  to  hold  bene- 
fi^ally.    «*  All  trusts,"  says  Lord  Nottingham  in  Cook  v. 
Fountain  (z),   *«  are  either,  first,  express  trusts,  which  are 
i^sed  and  created  by  act  of  the  parties,  or  implied  trusts, 
which  are  raised  or  created  by  act  or  construction  of  law ; 
•gwn,  express  trusts  are  declared  either  by  word  or  writing ; 
&nd  these  declarations  appear  either  by  direct  and  manifest 
pwof,  or  violent  and  necessary  presumption.    These  last  are 
commonly  called  presumptive  trusts ;  and  that  is,  when  the 
^^rt,  upon  consideration  of  all  circumstances,  presumes 
there  was  a  declaration,  either  by  word  or  writing,  though 
^  plain  and  direct  proof  thereof  be  not  extant." 

D.— Rbquisites  for  the  Creation  of  a  Valid  Trust 
AS  between  the  Creator  op  the  Trust  and  the 
Cbstui  que  trust. 

A  trust  may  be  created  either  for  valuable  consideration  Completed 
w gratuitously;  and  where  it  has  been  validly  constituted,  vL^^^^u'^j* 
its  creator  cannot  revoke  or  alter  it  unless  he  has  reserved  or  altered. 

(O  (1676),  3  Sw.  685,  p.  691. 
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Declaration 
of  trust  by 
owner. 


Trust  arising 
from  transfer. 


a  power  of  revocation,  although  it  was  voluntary  (a),  and 
although  it  was  not  communicated  to  the  cestui  que  trust  {b). 
A  trust  may  be  validly  constituted  in  either  of  two  ways. 
The  owner  of  property  may  declare  himself  a  trustee  of  thai 
property  for  another  person,  or  he  may  transfer  property  to 
a  trustee  in  trust  for  a  third  person  (c).  Each  of  these 
methods  requires  a  separate  treatment. 

If  A.  declares  himself  a  trustee  of  property  for  B.,  Hie 
beneficial  interest  in  the  property  is  as  effectually  divested 
out  of  him  as  if  he  had  given  the  property  to  a  third  person 
in  trust  for  B. ;  and  B.  has  as  large  rights  against  A.  as  he 
would  have  against  any  other  trustee.  A  party  may  declare 
himself  a  trustee  for  another  of  property  in  which  he  has  an 
equitable  as  well  as  of  property  in  which  he  has  a  l^al 
interest ;  and  a  creditor  may  declare  himself  a  trustee  for 
another  of  a  debt  which  is  due  to  him  (d).  If  a  trust  is 
intended  to  be  carried  into  effect  by  a  transfer,  and  the 
transfer  is  imperfect,  the  court  will  not  hold  the  imperfect 
transfer  to  operate  as  a  declaration  of  trust  (e),  even  in  the 
case  of  a  gift  by  a  husband  to  his  wife  (/). 

If  A.  gives  property  to  B.  and  it  is  clear  that  A.  intended 
at  the  time  to  confer  a  benefit  upon  B.,  A.  cannot  subse- 
quently recover  the  property  from  B.  simply  because  he 
repents  of  his  generosity.  To  entitle  him  to  recover  the 
property  he  must  show  some  equity  in  his  favour,  such  as 
fraud  or  undue  influence  by  B.  in  obtaining  the  gift,  or  the 
existence  on  B.'s  side  of  a  fiduciary  relation  towards  him 
which,  while  it  lasts,  disqualifies  B.  from  receiving  a  gift 
from  him  (g).    On  the  other  hand,  the  court  will  not  assist 


(fl)  £111  V.  Curetm  (1835),  2  Nfy.  &  K.  503  ;  Smith  y.  Hnrst  (1852), 
10  Ha.  30.  p.  47  ;  Paul  v.  Paid  (1882),  20  Ch.  D.  742. 

(ft)  Re  Way' 9  TrnaU  (1864),  2  D.  J.  &  S.  365. 

(c)  Milroy  v.  Lord  (1862),  4  D.  F.  &  J.  264,  p.  274. 

(rf)  mieailey  v.  Pitrr  (1837),  1  Kee.  551 ;  MeFaddrn  v.  Jenkyiu  (1842), 
1  Ph.  163. 

(e)  Milroy  v.  L(}rd  (1862),  4  D.  F.  &  J.  264  ;  Jonet  v.  Zoek  (1865), 
L.  R.  1  Ch.  25  ;  Warn?ier  v.  Rogers  (1873),  16  Eq.  340 ;  Rich^ird*  v. 
Delhridge  (1874),  18  Eq.  11 ;  HearUey  t.  MeJiolton  (1875),  19  Eq.  233. 

(/)  in  re  Breton's  Estate  (1881),  17  Ch.  D.  416. 

(ff)  Henry  v.  Armstrong  (1881),  18  Ch.  1).  668  ;  Ogiltie  t.  Littlehof 
(1897),  in  C.  A.,  13  T.  L.  li.  399  ;  S.  C.  in  H.  L.,  Ogilrie  v.  Allen  (1899), 
15  T.  L.  R.  294. 
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a  volunteer  to  perfect  an  imperfect  gift.    If  A.  promises 

witihoat  consideration  to  give  property  to  B.,  B.  cannot 

institute  a  suit  against  A.  to  compel  him  to  perform  his 

promise  (k).    The  same  principles  apply  where  the  gift  is 

made  not  directly  to  B.,  but  to  B.  through  the  intervention 

of  trustees.    If  A.  gives  property  to  a  trustee  for  B.,  A. 

cannot  revoke  or  alter  the  gift ;  if  he  merely  promises  to 

give  it  to  a  trustee  for  B.,  B.  cannot  compel  him  to  perform 

his  promise.      The  question   whether  a  gift   is  effectual 

depends  upon  whether  it  is  necessary  to  seek  any  relief 

against  the  donor  in  order  to  vest  the  subject-matter  of  the 

gift  completely  in  the  donee  or  in  his  trustee.    If  the  donee 

or  his  trustee  has  to  seek  relief  against  the  donor,  the  gift, 

so  far  as  the  donor  is  concerned,  is  not  complete ;  and  the 

court  will  not  assist  the  donee  to  complete  it.    Therefore  if 

A.  has  the  legal  title  to  property  as  well  as  the  equitable 

interest,  and  transfers  the  equitable  interest  to  B.  or  to  a 

trustee  for  B.,  v^ithout  at  the  same  time  divesting  himself  of 

the  legal  title,  the  court  will  not  compel  him  at  the  instance 

of  B.  or  of  B.'s  trustee  to  transfer  the  legal  title  (t).     But  if 

no  relief  is  sought  against  the  donor  it  is  immaterial  that 

relief  has  to  be  sought  against  some  third  person  in  whom    1 

the  legal  title  is  vested.    If  A.  has  merely  an  equitable 

interest  in  property  and  transfers  that  equitable  interest  to 

B.,  the  gift  is  complete  so  far  as  A.  is  concerned  {k) ;  and  it 

is  none  the  less  complete  that  the  legal  interest  is  held  on 

trust  for  A.  absolutely,  so  that  he  could  get  it  in  whenever 

he  wished  (/).     The  person  in  whom  the  legal  title  is  vested 

becomes  upon  the  transfer  a  trustee  for  B.  and  B.   can 

compel  his  trustee  to  convey  the  legal  title  to  him  or  to  deal 

with  it  as  he  directs. 

The  conditions  which  must  be  fulfilled  in  order  to  consti-  What 
tute  a  complete  and  irrevocable  gift  vary  with  the  nature  cSnplete 

(4)  AHtrobtu  T.  SmUh  (1806),  12  Ves.  39.  The  doctrine  that  the  court 
^U  DOC  perfect  an  imperfect  gift  does  not  apply  to  donatvmes  vwrtU 
«M»  {D»^U  V.  Elwes  (1827),  1  Bli.  (N.s.)  497  ;  In  re  Dillon  (1890), 
44  Ch.  D.  76). 

(0  DOlon  ▼.  CoppU  (1S39),  4  My.  &  Cr.  647  ;  Milroy  v.  Lord  (1862), 
4  D.  F.  at  J.  264. 

(i)  Kfitewieh  t.  Manning  (1851),  1  D.  M.  &  G.  176. 

(0  DondUtan  r.  Donaldson  (1854),  Kay,  711. 
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of  the  snbject-matter  upon  which  the  gift  is  intended  to* 
operate.    A  donor  who  has  both  the  legal  and  equitable 
title  to  land  can  only  make  a  complete  gift  of  the  land  fay 
conveyance.     The  owner  of  a  chattel  can  only  make  a 
complete  gift  by  delivery  (m).    A  donor  who  has  both  the 
legal  and  equitable  title  to  shares  or  stock  which  is  regis- 
tered in  the  books  of  a  company  can  only  make  a  complete 
gift  by  executing  a  transfer  such  as  to  give  the  transferee  & 
present  absolute  and  unconditional  right  to  have  the  transfer 
registered  (n).     No  formalities  are  required  for  the  transfer 
of  an  equitable  interest  in  property,  except  that  where  the 
interest  concerns  land  it  can  only  be  transferred  by  an 
instrument  which  satisfies  the  requirements  of  the  Statute 
of  Frauds.    Thus,  where  an  equitable  mortgagee  of  land  by 
deposit  of  the  title-deeds  delivers  the  deed  deposited  without 
any  writing,  although  with  the  intention  of  transferring  the 
interest  in  the  mortgage  debt,  the  gift   is  incomplete  (o). 
A  chose  in  action  could  not  be  assigned  at  law  before  the 
Judicature  Act,  and  the  authorities  were  in  conflict  as  to 
whether  a  chose  in   action  could  be  effectually  assigned 
without  valuable  consideration.    In  Fortesctie  v.  Bamett{p) 
A,  assigned  by  deed  a  policy  of  assurance  on  his  life  and 
covenanted    to  keep   up  the  premiums.     The   deed   was 
delivered   to   the  donee  but    A.  kept   the  policy    in    his 
hands.    Leach,   M.B.,  held  that  the  gift  was  complete. 
In  Edwards  v.  Jones  {q)  the  obligee  of  two  bonds  delivered 
them  to  A.,  and  at  the  same  time  made  an  indorsement  not 
under  seal  upon  one  of  them  by  which  she  assigned  it  to 
A.  and  empowered  A.  to  sue  for  and  recover  the  amount 
thereof.      Lord  Cottenham  held  that   the  gift  was  not 
complete,  and  he  distinguished  Fortesctie  v.  Bamett  on  the 
ground  that,  though  the  policy  of  assurance  was  not  assign- 
able at  law,  it  was  made  by  contract  assignable  between  the 
parties.    By  the  Judicature  Act,  1873,  an  absolute  assign- 
ment by  writing  under  the  hand  of  the  assignor  of  any  debt 

(w)  Cochrane  v.  Moore  (1890),  26  Q.  B.  D.  57. 

(»)  Sodtie  Ginirale  de  Paris  t.  Walker  (1 885),  11  App.  Cas.  20,  p.  38 ; 
Katmey  v.  Morgan  (1887),  37  Ch.  1).  346;  Mmre  y,  NoHh  Wedem 
J?fl«A,  [18911  2  Ch.  599  ;  Ireland  v.  Ilart,  [1902]  1  Ch.  622. 

(«;)  In,  re  lliehardion  (1885),  30  Ch.  D.  396. 

(^)  (1834),  3  My.  &  K.  36.  (^)  (1836),  1  My.  &  Cr.  226. 
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or  other  legal  chose  in  action  of  which  express  notice  in 

writing  has  heen  given  to  the  debtor  is  made  effectual  in 

law  to  pass  the  legal  right  to  the  debt  or  chose  in  action 

from  the  date  of  the  notice  (r).     In  all  the  cases  (a)  in 

which  since  the   Act  a   voluntary  assignment  has    been 

upheld  it  has  been  by  writing  under  the  hand  of  the 

assignor;  but  notice  has  not  been  treated  as  a  condition 

preeedent  to  its  validity.    These  cases,  therefore,  appear  to 

be  authorities  that  an  equitable  assignment  of  a  debt  may 

be  valid  although  it  is  voluntary.    Where  a  debt  is  secured 

by  a  bill  of  sale  the  debt  may  be  effectually  assigned  by 

Tohmtary  instrument  without  an  assignment  either  of  the 

bill  of  sale  or  of  the  property  secured.    In  In  re  Patrick  (t) 

specialty  debts  were  secured  on  goods  by  registered  bills  of 

sale.    The  creditor,  by  a  voluntary  settlement,  assigned  the 

debts  to  trustees  and  empowered  them  to  get  in  the  debts 

and  to  execute  and  do  all  such  assurances  and  things  as 

should  be  expedient  for  the  purpose.     The  settlement  did 

not  expressly  assign  either  the  bills  of  sale  or  the  goods. 

The  Court  of  Appeal  held  that  the  gift  was  complete. 

Where  a  legal  or  equitable  chose  in  action  is  assigned, 
and  no  notice  is  given  to  the  debtor  or  trustee,  the  omis- 

• 

acm  to  give  notice  may  postpone  the  transferee  who  has 
failed  to  give  it  to  a  transferee  later  in  date  who  has  been 
^ilj^t  m  giving  it ;  and  if  no  notice  is  given  the  debtor  or 
^stee  incurs  no  liability  by  paying  over  the  debt  or  fund 
to  that  claimant  of  whose  rights  he  has  notice ;  but  omis* 
&(m  to  give  notice  does  not  vary  rights  as  between  trans* 
feror  and  transferee  {u).  Hence,  if  a  donor  who  has  made 
a  complete  gift  of  a  debt  or  trust  fund,  subsequently  gets  in 
the  debt  or  fund,  he  is  accountable  to  his  donee  for  the 
•mount  so  got  in  (a?). 


,  W  ^  »v  Harding  (1886),  17  Q.  B.  D.  442  ;   In  re  Patrick,  [1891] 
1(^82;  7»r«  eri0in,  [18991  1  Ch.  408. 


W  Section  26  (6). 
rdi% 
„..6rrt^*,[1899] 
y)  Supra. 

(■)  f'ortetrue  ▼.  BarmnU  (1834),  3  My.  &  K.  36 ;  DoTuddton  v.  Dtmald- 
^•0854).  Kay,  711  ;   /*  re  Patrick,  [1891]  1  Ch.  82  ;    In  re  Griffin, 

\m\  1  Ch.  4(». 

W  fortf9CM€  T.  Bamett,  9upra  ;  In  re  Patrick,  tvpra, 
P.K.  K 
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E. — Statdtobx  Limitations  upon  the  Enfoboemskt 

OF  TbU8T8. 

Apart  from  the  requirementB  of  the  Statute  of  Frauds  or 
of  the  WUIb  Act,  a  trust  may  be  created  by  word  of  mouth 
without  writing.     Thus,   a  truat  inter  vivos  of  personal 
property  does  not  require  a  writing  (y). 
Effect  otihe       The  Statute  of  Frauds  provides  that  all  declarations  or 
Frauds  upon   creations  of  trusts  or  confidences  of  any  lands  tenemenU 
trusts.  or  hereditaments  shall  be  manifested  and  proved  by  some 

writing  signed  by  the  party  who  is  by  law  enabled  to  declare 
such  trust  or  by  his  last  will  in  writing  or  else  they  shall  be 
utterly  void  and  of  none  effect  (e.  7).  Provided  always  that 
where  any  conveyance  shall  be  made  of  any  lands  or  tene- 
ments by  which  a  trust  or  confidence  shall  or  may  arise  or 
result  by  the  impUcation  or  construction  of  law  or  be  traiiB- 
ferred  or  extinguished  by  an  act  or  operation  of  law  then 
and  in  every  such  case  such  trust  or  confidence  shall  be  of 
the  like  force  and  effect  as  the  same  would  have  been  if  the 
statute  bad  not  been  made  (s.  6).  All  grants  and  assiga- 
ments  of  any  trust  or  confidence  shall  likewise  be  in  wridng 
signed  by  the  party  granting  or  assigning  the  same  or  by 
such  last  vrill  or  devise  or  else  shall  likewise  be  utterly  void 
and  of  none  effect  (s.  9).  The  exception  in  s.  8  appUea  la 
two  cases  only.  "  Trusts  arising  by  operation  of  law,"  said 
Lord  Hardwickb  («),  "  are  but  of  two  kinds,  either  where 
the  conveyance  has  been  taken  in  the  name  of  one  man,  and 
the  purchase -money  paid  by  another,  or  where  the  owner  of 
an  estate  has  made  a  voluntary  conveyance  of  it,  and  made 
a  declaration  of  the  trust  with  regard  to  one  part  of  the 
estate,  and  has  been  silent  with  regEkrd  to  the  other  part  of 
'  It  follows  from  Lord  Hardwicke's  definition  of  trusts 
sing  by  operation  of  law  that  if  A.  conveys  land  to  B- 
thout  consideration,  there  is  no  resulting  trust  in  favour 
A.,  although  (in  Lord  Habdwicke's  opinion)  there  would 
ve  been  a  resulting  trust  in  that  case  before  the  statute. 
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The  party  enabled  to  declare  the  trust  within  s.  7  is  the 
party  in  whom  the  absolnte  beneficial  interest  in  the  pro- 
perty was  vested  when  the  trust  arose.    Thus,  if  A.  conveys 
land  to  B.  for  the  benefit  of  C,  A.  is  the  party  enabled  to 
declare  the  trust,  and  unless  G.  can  produce  some  writing 
signed  by  A.,  which  complies  with  the  requirements  of  the 
statute,  C.  cannot  establish  the  trust  in  his  favour  as  against 
A.  or  A/s  representatives.     Again,  if  A.  is  the  absolute 
owner  of  land  at  law  and  in  equity  and  declares  himself  a 
trostee  of  that  land  for  B.,  A.  can  set  up  the  statute  in 
answer  to  a  claim  by  B.  as  cestui  que  trusty  unless  B.  can 
produce  a  writing  signed  by  A.  within  the  statute.     So  if  A. 
holds  as  trustee  for  B.  absolutely  and  B.  declares  trusts  in 
fayoor  of  C,  B.  and  not  G.  is  entitled  to  a  re-conveyance 
from  A.  unless  the  trusts  are  declared  by  B.  in  such  a 
manner  as  to  satisfy  the  statute.    In  Tiemey  v.  Wood  (a). 
Wood  purchased  land  and  took  a  conveyance  in  the  name 
of  Tiemey.  Wood  then  delivered  to  Tiemey  a  paper  writing 
signed  by  him,  which  declared  trusts  of  the  land  after 
Wood's   death.      Wood's    heir-at-law    claimed    that    this 
writing  was  not  a  valid  declaration  of  trust,  as  it  was 
not  signed  by  the  party  having  the  legal  estate.    Eomillt, 
M.B.,  after  pointing  out  that  on  the  purchase  a  resulting 
trust  arose  in  favour  of  Wood,  held  that  the  person  entitled 
to  create  the  trust  and  the  person  enabled  by  law  to  declare 
it  are  the  same,  and  that  consequently  the  beneficial  owner 
was  the  person  enabled  to  declare  the  trust.    In  Dye  v. 
^e(6),  a  woman  entitled  to  a  contingent  remainder  in 
fee  married.     Her  husband  signed  a  memorandum  pro- 
fessmg  to    give    her  a  separate  use    in  the    contingent 
lemamder.     It  was  held  that  this  only  bound  the  interest 
which  the  husband  took  in  the  property,  Le,^  his  estate 
daring  the  joint  lives  with  a  possible  estate  by  the  curtesy, 
and  that  therefore  on  her  death  the  fee  went  to  her  heir-at- 
law,  and  not  to  her  devisee. 

Where  the  statute  requires  a  writing,   it  is  not  neces- 
Bsry  that  the  trust    should    have    been    declared    by    a 

(a)  (1854),  19  B.  »30.      Followed  in  KronhHm  t.  Johnson  (1877), 
^  Ch.  D.  60. 
9)  (1884),  13  Q.  B.  D.  147. 
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riting  in  the  first  inst&nce ;  it  is  safficient  if  the  trast  cut 
nanifeBted  and  proved  "  by  some  writing,  and  the  date 
I  writiDg  is  immaterial  (c) ;  but  the  writing  must  show 
iently  not  only  that  there  was  a  trust  but  also  what  its 

and  conditions  were  {d). 

exception  has  been  engrafted  from  early  times  upon 
batute  of  Frauds.  The  statute  does  not  prevent  the 
of  a  fraud,  and  it  is  a  fraud  on  the  part  of  a  person  to 
I  land  is  conveyed  as  a  trustee  and  who  knows  that 
a  BO  conveyed  to  deny  the  trust  and  claim  the  land 
ilf.  GoDsequently,  notwithstanding  the  statute,  it  is 
stent  for  a  person  claiming  land  conveyed  to  another 
ive  by  parol  evidence  that  it  was  conveyed  upon  trust 
e  claimant  and  that  the  grantee,  knowing  the  facts,  is 
Qg  the  trust  and  relying  upon  the  form  of  conveyance 
he  statute  in  order  to  keep  the  land  himself.  This 
pie  has  been  applied  in  two  cUsses  of  cases : 
3t.  Where  A.  makes  a  voluntary  conveyance  to  B., 
1  is  ex  facie  absolute,  upon  an  agreement  that  B.  shall 
tain  circtunstances  reconvey.  A.,  if  he  can  prove  the 
nent  by  evidence  of  parol  declarations  by  fi.  either 
nporaneous  with  or  subsequent  to  the  conveyance  {<), 
[tied  to  a  reconveyance,  although  there  is  no  writing 
I  by  A.  before  or  at  the  same  time  as  the  conveyance 
esting  the  trusts  upon  which  B.  was  to  hold  the  land, 
ondly.  Where  B.  purchases  land  upon  an  agreement 
A.  that,  subject  to  a  lien  for  the  purchase-money  pud 
n,  he  shall  hold  the  land  in  trust  for  A.,  A.,  if  he  can 

the  agreement  by  parol  evidence  of  declarations  by 
I  entitled  to  a  re-conveyance  of  the  land  (subject  to 
ent  of  the  pnrchaae-money)  (/). 
3  rule  that  a  trustee  cannot  set  up  the  statute  would, 
.ps,  not  apply  in  these  cases  if  B.,  when  the  land  wu 

F<yr$ter  v,  Sale  (1798),  3  Vea.  696, 

Fbrtter  T.  IlaU,  npra  ;  Smitk  t.  Matthcwt  (1861),  3  D.  F.  &  J.  139. 
HiUckinj  V.  Im  (1737),  1  Atk.  W  ;  West,  257  ;  DaHft  v.  Ottf 
,  35  B.  208  ;  Baigk  v,  Kaye  (1872),  7  Ch.  D.  469  ;  Smth  T.  Tmrlr 
,  18  Eo.  182  ;  /«  re  Duke  of  Marlborough.  [189*]  2  Ch.  1S3. 
LiHi-oU  T.  Wright  (1869),  4  Da  G.  »  Jo.  16  ;  Jtivke/otu^mU  t. 
■oi,  [1897]  1  Ch.  196,  OTeimling:  BarlUtt  v.  Purierwill  (1760), 
;15.     See  ftbo  Heard  t.  PiOfy  (1869),  4  Ch.  648. 
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conyeyed  to  him,  was  ignorant  that  he  was  to  hold  as  trustee. 
If  B.  is  not  informed  until  after  the  legal  interest  is  executed 
in  him  that  he  was  intended  to  take  as  trustee,  no  fraud  is 
countenanced  by  permitting  him  to  set  up  the  defence  of 
the  statute  (g). 

Where  a  trust  is  intended  to  come  into  effect  upon  or  Effect  of  the 

after  the  death  of  the  person  creating  it,  it  can  only  be  ™Jn  triMts 

created  by  will,  and  the  will,  unless  it  is  a  military  will, 

must  satisfy  the  requirements  of  s.  9  of  the  Wills  Act, 

1837  {h).     It  follows  that  no  trust  can  be  attached  to  the 

estate  or  interest  taken  by  the  heir-at-law  or  next-of-kin 

of  an  intestate,   or  the  residuary  devisee  or  legatee,   or 

specinc  devisees  or  legatees  of  a  testator  on  the  ground 

that  their  intestate  or  testator  intended  them  to  take  in 

trust.      But  just  as  equity  has  held  that  the  Statute  of 

Frauds  cannot  be  made  use  of  to  protect  a  fraud,  so  it  has 

held  that  the  provisions  of  the  Wills  Act  cannot  be  made 

use  of  for  a  similar  purpose.     The  decisions  to  this  effect 

under  the  Wills  Act  only  follow  a  long  line  of  earlier 

decisions.    These  decisions  may  be  arranged  as  follows, 

but  it  should  be  borne  in  mind  that  the  principles  which 

they  assert  cover  a  wider  range  than  the  points  actually 

decided. 

1.  If  an  heir-at-law  induces  his  ancestor  to  abstain  from 
makiiig  a  will  by  the  promise  that,  if  the  land  is  suffered 
to  descend,  he  will  hold  it  on  trust  for  the  person  to  whom 
the  ancestor  intended  to  leave  it  by  will,  it  would  be 
fraodolent  in  the  heir-at-law  to  claim  the  property  for 
himself,  and  the  trust  (if  legal)  will  be  enforced  against 
him(}).  The  same  principle,  of  course,  applies  to  next- 
of-kin. 

(^)  In  Childen  v.  ChUders  (1857),  1  De  6.  &  Jo.  482,  there  are  obser- 
Titioiis  of  TusNEB.  X/.J.,  at  p.  495,  which  may  be  thought  to  point  to  a 
different  conclusion.  In  Lincoln  v.  Wrigkt^  supra,  A.  agreed  to  purchase 
hod  on  behalf  of  B.  and  the  conveyance  was  taken  by  A.*s  direction  in 
tfaemiDeof  A.'8  infant  daughter.  Here  a  re-conveyance  was  enforced 
igiiiHt  the  daughter,  but  that  was  because  she  took  as  a  volunteer  and 
coold  derife  no  benefit  from  her  father's  fraud. 

(*)  1  Vict,  c  26. 

(0  SeOaek  v.  Harris  (1708),  6  Vin.  Abr.  521,  pi.  31  ;  McChrmick  v. 
Or^an  (1869),  L.  R.  4  H.  L.  82,  p.  88.  6/.  Wekett  v.  Baby  (1724), 
i  B.  P.  C.  S86 ;  /*  re  Applebee,  [1891]  3  Ch.  422,  p.  430. 
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2.  Before  the  Wills  Act,  if  a  residuary  legatee  or  executor 
(who  under  the  old  law  took  the  undisposed-of  personalty) 
was  made  residuary  legatee  or  executor  on  the  faith  of  a 
promise  by  him  to  the  testator  to  hold  the  property  devolT- 
ing  on  him  or  part  of  it  upon  trust,  it  was  held  that  it 
would  be  fraudulent  in  him  to  claim  to  hold  the  property 
for  himself,  and  the  trust,  if  legal,  was  enforced  against 
him  (k), 

3.  So,  before  the  Wills  Act,  if  A.  made  B.  his  residuary 
legatee  or  executor,  and  A.  subsequently  informed  B.  that 
he  was  intended  to  be  a  trustee,  and  B.  promised  to  perfoim 
the  trust,  B.  was  bound  by  the  trust  to  the  same  extent  as 
if  he  had  promised  before  the  will  was  made.  The  reason 
is  that  a  will  is  ajnbulatory  until  the  death  of  the  testator, 
and,  if  B.  had  not  promised  to  perform  the  trust,  A.  could 
have  revoked  his  will  {I), 

4.  If  a  gift  is  made  to  two  or  more,  whether  as  joint 
tenants  or  as  tenants  in  common,  on  the  faith  of  a  promise 
made  before  the  will  by  one  of  them  to  hold  the  property 
on  trust,  then  the  trust  attaches  to  all  the  devisees  or 
legatees.  Those  who  have  not  promised  are  affected  on 
the  ground  that  a  volunteer  cannot  retain  an  advantage 
procured  for  him  by  the  fraud  of  a  third  person  (m). 

5.  If  a  gift  is  made  to  two  or  more,  whether  as  joint 
tenants  or  as  tenants  in  common,  and  one  of  them  is 
informed  after  the  date  of  the  will  that  he  is  intended  to 
take  as  trustee,  the  trust  is  only  fastened  on  him  personally. 
It  does  not  affect  the  interest  taken  by  the  others  (n). 

(ik)  Thynn  t.  Thynn  (1684),  1  Vera.  296. 

(0  Drakeford  v.  Wilks  (1747),  3  Atk.  639  ;  Reech  v.  Kennegal  (1748), 
1  Ves.  Ben.  123  ;  BarrCno  v.  Greetwugh  (1796),  3  Ve«.  152. 

(wi)  Rtmell  V.  Jachsm  (1852),  10  Ha.  204,  p.  212  ;  Jones  v.  Badley 
(1867),  3  Eq.  635,  p.  655.  Both  these  were  cases  of  joint  tenancy,  and  it 
is  sometimes  stated  that  where  a  gift  is  made  to  A.  and  B.  as  tenants  in 
common  on  the  faith  of  a  previous  promine  by  A.,  B.'s  beneficial  interest  is 
not  affected,  eg,,  by  Malinb,  V.-C,  in  Bobotham  t.  I>it.nnftt (IS7S),  8  Ch.  D. 
430,  p.  437  ;  Btrnb,  J.,  in  Freeman  v.  Laing,  [1899]  2  Ch.  355 ;  and 
Fabwsll,  J.,  in  In  re  Stead,  [1900]  1  Ch.  237.  Bat  the  most  authori- 
tative statements  of  the  rule,  e,g,^  in  Mo9$  y.  Cooper  (1861),  1  John,  k  H. 
362,  do  not  draw  any  distinction  between  a  gift  in  joint  tenancy  and  ft 
gift  to  tenants  in  common. 

(n)  Tee  v.  Ferris  (1856),  2  K.  &  J.  357  ;  2  Jnr.  (N.B.)  807  j  In  ft 
Stead,  [1900]  I  Ch.  237. 
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6.  In  order  to  create  a  trust  binding  on  the  person 
ehaiged,  it  is  not  necessary  that  he  should  expressly  promise 
to  carry  it  oat.  It  is  enough  if  he  is  informed  that  the 
gift  is  made  to  him  on  the  faith  that  he  will  hold  it  in  trust 
for  another  person,  and  there  is  conduct  on  his  part  which 
would  naturally  induce  the  testator  to  consider  that  he  had 
accepted  the  trust.  Acquiescence,  no  less  than  an  express 
promise,  may  give  to  the  testator  the  impression  and  belief 
of  assent  (o). 

The  cases  in  which  secret  trusts  have  been  enforced  go  Within  what 
further  than  is  required  by  the  principle  on  which  their  ^^^^^^ 
enforcement  is  based.     If  an  intending  testator  is  induced  be  enforced, 
not  to  make  a  will  by  promises  of  his  heir-at-law  or  next- 
of-ldn  to  deal  with  the  property  in  a  particular  manner,  the 
trust  must  be  enforced  against  them,  because,  if  it  was  held 
that  they  took  as  trustees,  and  the  trust  could  not  be 
enforced,  there  would  be  a  resulting  trust  for  themselves. 
But  if  it  can  be  proved  that  a  residuary  legatee  promised 
to  hold  the  property  in  trust,  it  is  not  necessary  to  enforce 
the  trust  for  the  purpose  of  preventing  him  from  obtaining 
&n  advantage  by  his  fraud.     It  is  only  necessary  to  declare 
him  a  trustee,  and  in  that  case  (if  the  trust  is  not  enforced) 
there  will  be  a  resulting  trust  for  the  next-of-kin.    As  the 
only  object  of  allowing  parol  evidence  of  the  trust  to  be 
adduced  is  to  prevent  a  statute  from  being  made  a  cloak 
ior  fraud,  it  would  seem  on  principle  that  when  that  purpose 
had  been  answered  the  parol   evidence  ought  not  to  be 
admissible  for  any  ulterior  purpose.     It  has,  however,  been 
held  throughout  that  the  trust,  if  legal,  can  be  enforced, 
li  the  trust  is  illegal,  then,  as  the  devisee  or  legatee  upon 
trust  cannot  take  beneficially,  there  will  be  a  resulting 
trust  (if  the  devise  or  legacy  is  specific)  for  the  residuary 
devisee  or  legatee,  and  (if  it  is  residuary)  for  the  next- 
of-kin  or   heir-at-law,   according   to    the    nature    of  the 
property. 

W  RnttOl  V.  Jachmm  (1852),  10  Ha.  204  ;  Moss  v.  Cooper  (1861), 
1  John,  k  H.  352  ;  McCormieJt  v.  Orogan  (1869),  L.  R.  4  H.  L.  82,  97  ; 
hre  iHtURiterg,  [1902]  1  Ch.  403.  In  the  two  laflt  cases  it  was  held 
tbat  no  tra<t  had  been  conBtitnted. 
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Trnci  com-  A  devisee  or  legatee  is  not  bound  by  a  trust  wbich  is  not  i 
St^ut-  communicated  to  him  ontil  after  the  testator's  death  {p\.  i 
tator's  death  He  ^vill  therefore  take  for  his  own  benefit  (where  there  is  | 
nothing  on  the  face  of  the  will  to  show  that  he  takes  u 
trustee)  even  though  the  trust  which  the  testator  attempted 
to  create  was  illegal,  and  although  the  devisee  or  legatee 
expresses  his  intention  to  carry  out  the  wishes  of  the 
testator  (3).  Where  a  devisee  or  legatee  is  informed  by 
the  testator  that  he  is  to  hold  upon  trusts  to  be  thereafter 
declared,  and  he  consents  to  bold  upon  such  trusts,  but 
does  not  learn  what  they  are  until  after  the  testator's 
death,  it  is  clear  that  he  cannot  take  beneficially.  On  the 
other  band,  the  intended  cestui  que  trust  cannot  enforce 
the  trost  against  him.  The  trustee,  therefore,  takes  as 
trustee  for  the  heir-at-law  or  next-of-kin  as  the  case  may 
be(r).  Where  it  is  expressed  on  the  face  of  the  will  that 
a  devisee  or  legatee  is  to  take  in  trust,  then,  although  no 
specific  trusts  are  expressed,  it  is  clear  that  he  cannot  take 
beneficially.  It  might  be  argued  that  in  such  a  case,  as 
he  cannot  claim  to  hold  for  himself,  the  ooly  reason  for 
enforcing  a  parol  trust,  namely,  the  prevention  of  fraud, 
falls  to  the  ground,  and  that  the  beir-at-law  or  oext-of-kin 
must  take.  It  has  been  held,  however,  that  the  parol  trust 
oan  be  enforced,  except,  of  course,  where  it  is  illegal,  or 
where  it  is  not  communicated  to  the  legatee  or  devisee  till 
after  the  testator's  death  (s). 

LmrrATiOHS  ufom  the  Ehfobceuent  of 


ious  reasons  why  a  trust  cannot  be  enforced, 
tention  existed  of  creating  it. 
6  indefinite.  The  language  used  by  the 
trust  may  be  so  vague  that  it  is  impossible 
r  as  a  trust  for  the  benefit  of  individuals,  or 
laritable  purposes  (t). 

T.  Oroga*,  npra. 

:  Jiibbi  (1S56),  2  Ksy  &  J.  313  j  26  L.  J.  Cb.  III. 
(1884),  26  Ch.  D.  531. 
HPod  (1880),  15  Ch.  D.  691. 
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2.  The  trast  may  be  illegal  in  the  sense  that  it  is  pro- 
hibited either  by  common  law  or  by  statute,  e.g,,  trusts 
imder  which  an  estate  is  to  arise  which  will  not  necessarily 
vest  in  interest  within  a  life  or  lives  in  being  and  twenty-one 
years. 

3.  The  trust  may  be  illegal  in  the  sense  that  the  object 

of  the  trust  is  to  promote  immorality,  or  to  perpetrate  a 

baud,  or  to  do  something  which  (whether  criminal  or  not) 

is  visited  with  moral  reprobation.     Where  the  purpose  of 

the  trust  is  illegal  in  this  sense,  it  has  been  held  that  if 

nothii^  has  been  done  to  carry  the  illegal  purpose  into 

effect,  the  creator  of  the  trust  may  recall  the  property; 

bot  that  he  cannot  recall  it  if  the  illegal  purpose  has  been 

carried  out  to  a  material  extent  (i^). 

4.  The  trust  may  fail  by  reason  of  the  illegal  act  of  the 
ceitoi  que  trust.  If  A.  conveys  property  in  trust  for  himself 
far  life,  with  remainder  to  B.,  and  B.  murders  A.,  B.  cannot 
take  any  benefit  under  the  trust,  and  the  beneficial  interest 
theiefore  results  to  A.  {x). 

It  is  necessary  to  distinguish  the  right  of  the  creator  of  Distinction 
a  trust  to  recover  the  property  which  he  has  transferred  on  iiie^S)n- 
^  ground  that  the  consideration  for  the  creation  of  the  sideration 
*nist  was  illegal,  from  his  right  to  recover  the  property  on  ^^^®^*^ 
the  ground  that  the  trust  itself  is  illegal.    Although  there 
la  nothing  illegal  in  the  trust  itself,  the  motive  of  its  creator, 
or  the  consideration  for  which  he  transferred  the  trust 
pwperty,  may  be  illegal.    If  A.  transfers  property  to  B.  in 
^nist  for  C,  and  the  consideration  for  the  transfer  is  illegal, 
^'t  fatore  cohabitation,  A.'s  right  to  recover  the  property 
18  the  same  as  if  he  had  transferred  it  directly  to  G.  without 
the  intervention  of  a  trustee.    A.,  if  he  sues  B.,  is  precluded 
^'^  ftUeging  his  own  turpitude  to  the  same  extent  as  if  he 
^exe  suing  G.    B.,  as  trustee  for  G.,  is  entitled  to  rely  on 
the  maxim.  In  pari  delicto  melior  est  positio  defendentis,  to 
^he  same  extent  as,  and  to  no  greater  extent  than  G.  could 

W  Are  Great  Berlin  Steamboat  Co,  (1884),  26  Ch.  D.  616. 

(«)  Oearer  r.  Mutual  Reserve  Fund  Life  AMociation,  [1892]  1  Q.  B. 
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do.  And  the  rights  of  A. 'a  representatives  are 
than  A.'s.  Od  the  other  hand,  no  question  can  arise  t 
between  B.  the  trustee  and  C.  the  cestui  que  trust,  aa  to 
the  illegality  of  the  consideration  which  led  to  the  con- 
stitution of  the  trust.  The  trust  in  itself  is  a  perfectly  legal 
trust.  B.  oommitB  no  illegality  in  dealing  with  the  property 
for  the  benefit  of  G.  in  accordanoe  with  the  terms  of  the 
trust.  It  follows  that,  except  perhaps  where  A.  repents  of 
his  immoral  intentions  before  it  is  too  late,  he  canni^ 
recover  the  property  from  the  trustee,  and  the  trustee  is 
bound  to  deal  with  it  in  accordance  with  the  provisions  of 
the  trust  {y).  A  different  and  mistaken  view  was  taken  in 
a  recent  case.  In  Phillips  v.  Probyn  (z),  a  widower,  in  con- 
templation of  a  marriage  with  his  deceased  wife's  sister, 
conveyed  real  estate  to  trustees  upon  trust  after  his  decease 
for  her  for  life  or  until  marriage.  On  a  summons  by  the 
trustees  of  the  settlement  after  the  settlor's  death  to  deter- 
mine who  was  beneficially  entitled  to  the  property,  Nobth,  J., 
held  that,  though  the  court  would  not  assist  the  settlor  or 
iwn  to  set  aside  the  settlement,  there  was 
i  the  trustees,  and  he  declared  that  they 
on  trust  for  the  representatives  of  the 
s  well  settled,  that  if  money  has  been 
i  use  of  B.,  B.  can  always  recover  the 
d  that  A.  cannot  set  up  that  it  was  paid 
deration  as  a  reason  for  not  performing 
1  this  is  in  accordance  with  principle. 
iks  for  the  direction  of  the  court  in  the 
trust,  the  rights  ought  to  be  adjudicated 
the  same  way  as  if  conflicting  parties 
[.conveyance. 

u  (1873),  16  Rq.  276. 
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CHAPTER  VI. 
INTEBPKETATION  OF  TBTTSTS. 

A  I.&BGB  class  of  questions  relating  to  the  constitution  of  Caasmfloation 

a  trust  depend  either  on  the  construction  of  documents  or 

on  the  significance  of  acts.     It  is  convenient  to  treat  these 

qiiestions  ficcording  as  they  arise  between  a  person  who  is 

alleged  to  be  a  trustee  and  persons  claiming  to  be  cestuis 

9tte  trust,  or  as  they  arise  between  conflicting  cestuis  que 

trut 

^ere  they  arise  between  a  person  who  is  alleged  to 
be  a  tnistee  and  persons  claiming  to  be  cestuis  que  trust, 
they  may  depend  upon  the  interpretation  of  words  spoken 
or  written,  which  are  alleged  by  the  one  party  to  impose 
a  trust  on  the  property  vested  in  the  other  party,  while  the 
other  party  asserts  that  those  words  (1)  merely  unfold  the 
uature  of  the  interest  taken  by  him,  or  (2)  merely  express 
a  wish  or  hope,  without  creating  an  enforceable  obligation. 
(^)  Where  A.  conveys  piroperty  to  B.  upon  trusts  which 
^  not  exhaust  the  beneficial  interest,  it  may  be  contended 
on  the  one  hand  that  A.  intended  B.  to  take  beneficially, 
subject  to  the  performance  of  the  trusts,  and  on  the  other 
^b&t  he  was  only  intended  to  take  as  trustee,  and  that,  as 
^e  trusts  do  not  exhaust  the  beneficial  interest,  there  is 
^  resulting  trust  for  A.  or  A.'s  representatives.  (4)  A 
question  may  also  arise  where  there  is  no  declaration  of 
^t  or  no  words  from  which  it  is  sought  to  evolve  a 
declaration  of  trust.  In  these  cases  the  intention  of  the 
party  who  has  either  transferred  property  to  the  alleged 
friistee,  or  supplied  the  consideration  for  a  purchase  of 
property  by  the  alleged  trustee,  has  to  be  gathered  from 
tbe  circumstances  attending  the  transfer  or  purchase. 

The  questions   which  may  arise  between  persons  who 
claim  conflicting  interests  as  cestuis  que  trust  fall  under 
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two  beodB.  (5)  One  question  may  be  for  wboee  benefit 
was  the  trust  intended.  Thus  if  A.  transfers  property  to  B. 
with  directions  to  B.  to  pay  A.'s  creditors  thereout,  the 
question  may  ariee  whether  A.  intended  his  creditors  to 
be  cestuis  que  trust  under  the  instrument,  or  whether  he 
merely  intended  to  facilitate  the  payment  of  his  creditors 
for  his  own  exclusive  benefit,  in  which  case  A.  himself  is 
the  sole  cestui  que  t^^iist.  (6)  Where  no  intention  is 
expressed,  and  where  some  beneficial  interest  is  given 
to  third  persons,  a  question  may  arise  whether  that  bene- 
ficial interest  is  commensurate  with  the  legal  interest  given 
to  the  trustee,  or  whether  there  is  an  unexhausted  beneficial 
interest,  which  results  to  the  creator  of  the  trust. 

1.  A  transfer  of  property  from  A,  to  B.  may  be  accom- 
panied by  words  which  can  he  interpreted  either  as  imposing 
a  trust  or  as  merely  unfolding  the  absolute  nature  of  the 
interest  taken  by  the  donee.  A  direction  to  persona 
described  as  trustees  to  apply  a  personal  residue  for  such 
charitable  or  other  purposes  as  they  shall  think  fit  (a),  and 
a  direction  to  executors  to  apply  and  distribute  a  residuary 
estate  in  such  manner  and  to  such  parties  as  to  them  may 
appear  just  (i),  have  been  held  to  create  trusts.  Suoh  trusts 
are  of  course  void  for  indefiniteness,  aud  there  is,  therefore, 
a  resulting  trust  for  the  donor  or  his  representatives. 

2.  A  transfer  of  property  from  A,  to  B.  is  sometimes 
accompanied  by  words  which  may  be  interpreted  either 
as  imposing  a  trust  or  enforceable  obligation  upon  B.,  or 
as  merely  expressing  a  wish  that  he  will  deal  with  the 
property  in  the  manner  pointed  out.  Where  words 
nnnomnany  a  gift  or  bequest  expressive  of  confidence  or 

)r  desire  or  hope  that  the  donee  will  apply  the 
in  a  particular  manner,  the  question  is,  whether 

rords  are  so  used  as  to  exclude  all  option  in  the 

bo  is  to  act,  whether  he  shall  act  according  to  them 
The  earliest  cases  on  the  subject  merely  decided 

ch  words  as  hoping,  or  not  doubting,  will  not  be 

Uii  Y.  Stlby  (1836),  1  My.  k  Ct.  28(5. 

ap  Cheak  Nee  t.  Oug  Cheng  Nea  (1876),  L.  R.  6  P.  C,  381. 
BUEuage  has  been  held  to  create  n  trust  in  Vezey  t.  Jamto* 
Si.  &  St.  8»  ;  BticUy  y.  BrUtow  (1864),  10  Jar.  (U.S.)  109B. 
Rvmtey  (1813),  2  V.  &  B.  294,  has  beea  geuenlly  ian.^ptmtA. 
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constraed  as  imposing  a  trust  either  where  it  is  uncertain 

who  are  to  be  cestuis  que  trtuit  under  the  trust  (c),  or  where 

it  is  uncertain  what  property  is  to  be  subject  to  the  trust  {d). 

Then  the  converse  of  this  proposition  was  treated  as  true  ; 

and  it  was  held  that  where  the  property  to  be  given  was 

certain,  and  the  objects  to  whom  it  is  given  were  certain, 

words  which  were  primd  facie  of  request  or  recommendation 

would  be  treated  as  imposing  a  trust  {e).     The  rule  is  thus 

laid  down  by  Pepper  Arden,  M.R.  (/) :  '*  Wherever  any 

peraon  gives  property  and  points  out  the  object,  the  property, 

and  the  way  in  which  it  shall  go,  that  does  create  a  trust, 

unlfiss  he  shows  clearly,  that  his  desire  expressed  is  to  be 

controlled  by  the  party,  and  that  he  shall  have  an  option 

to  defeat  it."    In  recent  years,  however,  the  current  of 

decision  has  changed.     It  has  frequently  been  laid  down 

that  the  doctrine  of  precatory  trusts  is  not  to  be  extended ; 

and  it  may  now  be  taken  that  words  of  hope,  request,  or 

recommendation  will  not  be  treated  as  imperative  merely 

because  the  objects  in  whose  favour  the  recommendation 

is  made,  and  the  property  with  regard  to  which  it  is  made, 

ue  fixed  and  ascertained.    The  true  question  to  be  decided 

is  whether,  looking  at  the  whole  of  the  instrument,  the 

donor  has  meant  to  impose  an  obligation  on  his  donee  to 

carry  his  expressed  wishes  into  effect,  or  whether,  having 

^xpessed  his  wishes,  he  has  meant  to  leave  it  to  the  donee 

to  act  on  them  or  not  at  his  discretion  (g).    There  is  no  easy 

brmula  for  testing  the  question  whether  words  of  request 

01  hope  or  recommendation  are  or  are  not  to  be  construed 

(0  Bdrland  r.  Trigg  (1782),  1  B.  C.  C.  142  (gift  of  leaseholds  to  A 
fcr  ever  *'hopiiig  he  will  continne  them  in  the  &mily  '*). 

(4  Wynne  t.  Hawkins  (1782),  1  B.  C.  C.  179  (gift  of  residae  to  a 
vi^  ^  not  doabting  bat  that  she  will  dispose  of  what  shall  be  left  at  her 
^•th  to  oar  two  grandchildren  "). 

(0  Piermm  t.  Oainuft  (1787),  2  B.  C.  C,  38,  226. 

if)  Malim  t.  Keighleg  (1794),  2  Yes.  Jan.  333,  336.  This  statement 
VM  dted  with  approral  by  Lords  Ltndhurst  and  Cottenham  in 
^^$ht  T.  Btmghton  (1844),  11  CI.  &  F.  613,  pp.  648,  661.  See  also 
^riy$t  T.  Penny  (1851).  3  Macn.  &  G.  646  ;  Bernard  v.  Minshull  (1869), 
Johos,  276 ;  5  Jar.  (N.8.)  931. 

is)  Meredith  t.  Heneage  (1824),  1  Sim.  542  (H.  L.) ;  William*  y. 
WUUamt  (1851),  1  Sim.  (N.8.)  358  ;  Lamhe  v.  Eamet  (1871),  L.  R.  6  Ch. 
597 ;  atead  v.  MelUfr  (1877),  5  Ch.  D.  225 ;  //*  re  Hutchineon  and 
Te^awt  (1878),  8  Ch,  D.  540;  Mustoorie  Bank  v.  Raynor  (1882), 
7  Am.  Ou.  321,  330  ;  In  re  Adame  and  the  Kennngtm  VeHry  (1884), 
27  Co.  D.  394,  and  the  cases  hereafter  cited. 
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as  obligatory.  In  the  following  cases  it  has  been  held  that 
no  trust  was  imposed  on  the  donee  :  In  In  re  Diggles  {h)t 
a  testatrix  gave  all  her  real  and  personal  property  to  her 
daughter  her  heirs  and  assigns,  "  and  it  is  my  desire  that 
she  allows  to  my  relative  and  companion,  Anne  Gregory, 
now  residing  with  me,  an  annuity  of  £25  during  her  life." 
In  In  re  Hamilton  (t),  a  testatrix  gave  a  legacy  to  each  of 
her  nieces,  **  and  I  wish  them  to  bequeath  the  same  equally 
between  the  families  of  A.  and  B.  in  such  mode  as  they 
shall  consider  right."  In  Hill  v.  Hill  (k),  A.  stated  that  B. 
on  A.'s  marriage  had  given  A.  diamonds  ''for  my  life  witJi 
the  request  that  at  my  death  they  might  be  left  as  heir- 
looms." In  In  re  Williams  (Z),  a  testator  gave  his  residuary 
estate  to  his  wife  '*  her  heirs,  executors,  administrators  and 
assigns  absolutely  in  the  fullest  confidence  that  she  will 
carry  out  my  wishes  in  the  following  particulars."  These 
were  that  she  paid  the  premiimis  on  a  policy  on  her  life, 
which  belonged  to  her,  and  that  by  her  will  she  left  the 
moneys  payable  under  that  policy  and  also  under  a  policy 
on  the  testator's  life,  which  belonged  to  him,  to  his 
daughter. 

Besultiu^  3.  There  may  be  a  transfer  of  property  from  A.  to  B. 

fromlmper"*^  accompanied,  as  to  part  of  the  interest  given,  by  a  definite 
feet  dec&a-  trust.  The  question  then  is,  does  B.  take  beneficially  so 
^^^"*  far  as  the  objects  of  the  trust  do  not  exhaust  the  interest 

given  him,  or  was  the  property  transferred  to  him  merely 
for  the  purpose  of  performing  the  trusts.  If  the  latter  view 
is  correct,  there  will  be  a  resulting  trust  of  the  unexhausted 
residue  for  A.  or  A.'s  representatives.  In  determining  the 
question,  undue  weight  was  at  one  time  attached  to  the 
words  by  which  the  trust  was  introduced,  and  it  was  laid 
down  that,  while  a  transfer  to  A.,  subject  to  trusts,  gave 
him  the  beneficial  interest  after  the  trusts  were  performed, 
a  transfer  upon  trusts  did  not.  This  rule  is  too  rigid.  It 
is  necessary  in  this  as  in  other  cases  of  construction,  to 
have  regard  to  the  whole  instrument  creating  the  trust,  and 
not  merely  to  the  actual  words  of  gift,  and  to  take  into 

(70  (1888),  39  Ch.  D.  253.  (*)  [1897]  1  Q.  B.  483. 

(0  [1895]  2  Ch.  370.  (/)  (1897),  2  Ch.  12. 
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consideration  such  external  ciroomstances  as  are  available 
in  determining  the  construction  of  instruments  (m).  In 
Croome  v.  Croome  (n),  a  testator  gave  his  real  estate  to  his 
brother  '*  on  trust  nevertheless  to  pay  thereout  '*  certain 
debts,  "  and  also  on  trust  to  pay  "  certain  annuities.  It 
was  held  that  the  brother  took  beneficially,  subject  to  the 
payment  of  the  debts  and  annuities. 

4.  Where  a  gratuitous  conveyance  or  transfer  of  property,  Resulting 
or  a  purchase  of  property  in  the  name  of  another  is  not  ^^us^  arising 

.-,,,,.  .  ,  .  ,    ,  from  want  , 

aoeompamed  by  any  declarations  either  written  or  verbal  of  considera- 
of  the  terms  upon  which  the  property  is  transferred  or  **°°* 
purchased,  it  is  nevertheless  possible  from  the  situation  in 
which  the  parties  stand  one  to  the  other  or  from  the 

ciicmnstances    attending    the    transaction    to    draw    the 

m&rence  either  that  the  transferee  or  nominal  purchaser 

was  intended  to  take  as  trustee,  or  that  he  was  intended 

to  take  for  his  own  benefit.      The  question  whether  a 

gratuitous  transferee  of  property  or  a  purchaser  of  property 

for  which  another  has  paid  is  to  take  as  trustee  or  for  his 

own  benefit  always  depends  upon  the  presumed  intention 

of  the  transferor  or  person  from  whom  the  consideration 

moves;  and  acts  are  no  less  evidence  of  intention  than 

declarations. 

If  B.  takes  a  conveyance  of  land  or  transfer  of  stock,  the  Conveyance 
consideration  for  which  is  supplied  by  A.,  and  B.  is  not  the  tilkenln^^ 
wife  or  child  of  A.,  A.,  if  he  wishes  to  impose  a  trust  in  his  name  of 
favour  upon  B.'s  legal  ownership,  has  only  to  prove  that  ^^"^^er. 
the  consideration  moved  from  him.     This  he  may  do  by 
evidence  dehors  the  conveyance  or  transfer.     The  court  also 
presumes  a  trust  in  favour  of  A.  where  A.  takes  a  purchase 
either  of  land  or  stock  in  the  joint  names  of  himself  and 
a  stranger.    Lord  Hardwicke  was  of  opinion  that,  where 
tte  consideration  was  paid  partly  by  A.  and  partly  by 
&  stranger,  but  the  purchase  was  taken  in  the  name  of  the 

(»)  urn  T.  jBhh^»jf  of  London  (1738),  1  Atk.  618  ;  Bnwson  v.  ClarTte 
(1»11),  18  Ve8.  247  ;  King  r.  Denhan  (1813).  1  V.  &  B.  260  ;  aark^  v. 
litUm  (1866),  L.  R.  2  Eq.  810 ;  Ceoome  v.  Crtwme  (1889),  59  L.  T.  682 
(f^.A.);  61L.T.814(H.L.). 

(»)  Swpra, 
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Conveyance 
or  transfer 
to  stranger. 


stranger,  there  was  no  resulting  trust  in  favour  of  A.  (o) ; 
but  it  seems  more  consonant  with  principle  to  hold  thai 
the  stranger  would  be  a  trustee  for  A.  of  the  property 
purchased  to  the  extent  of  the  consideration  given  by  A. 

There  is  some  conflict  of  authority  on  the  question  how  far 
these  rules  apply  where  A.  conveys  to  a  stranger  land  then 
vested  in  A.,  or  transfers  stock  to  a  stranger  out  of  his  own 
name  without  any  consideration.  It  is  settled  that  where 
A.  without  consideration  transfers  stock  into  the  names  of 
himself  and  a  stranger,  there,  if  there  is  no  other  evidence, 
the  court  presumes  a  trust  for  A,{p).  If,  where  stock  is 
transferred  without  consideration  into  the  name  of  the 
transferor  and  a  stranger,  there  is  primd  facie  a  resulting 
trust,  there  seems  no  reason  why  there  should  not  be  a 
resulting  trust  where  it  is  transferred  simply  into  the  name 
of  a  stranger.  The  cases,  however,  are  conflicting.  Lord 
Habdwicke  thought  that  where  A.  without  consideration 
transferred  stock  into  the  names  of  B.  G.  and  D.,  all  being 
strangers,  '*it  might  be  a  very  considerable  question" 
whether  there  was  not  a  resulting  trust  for  A.  (g).  In 
George  v.  Bank  of  England  (r),  A.  transferred  stocks  into  the 
joint  names  of  A.  and  of  his  niece's  husband.  Bichards,  C.B., 
distinguished  cases  of  purchase  from  cases  of  transfer,  and 
laid  down  that  **  if  I  deliver  over  money  or  transfer  stock 
to  another,  even  although  he  should  be  a  stranger,  it  would 
be  primd  facie  a  gift."  In  this  case,  however,  there  was 
evidence  of  declarations  by  A.  that  he  intended  at  his  death 
to  give  the  stocks  to  the  husband.  A  voluntary  conveyance 
of  land  stands  on  a  different  footing  from  a  voluntary 
transfer  of  stock,  as  it  is  settled  that  such  a  conveyance 
does  not  come  within  the  exceptions  to  the  Statute  of 
Frauds ;  and  both  Lord  Habdwicke  (s)  and  Lord  Justice 
James  (t)  were  clearly  of  opinion  that  on  a  voluntary  con- 


((»)  Crop  V.  Norton  (1740),  Bam.  C.  179,  184. 

(;;)  Standing  v.  Bowring  (1885),  31  Ch.  D.  282,  287. 

(y)  Lloyd  V.  SpiUit  (1740),  Barn.  C.  384,  p.  386. 

(r)  (1819),  7  rri.  646. 

(#)  Lloyd  V.  Spillit  (1740),  Bam,  C.  384  ;  2  Atk.  148 ;  Yovng  ▼. 
Pt'richy  (1741),  2  Atk.  254. 

if)  FowluH  V.  Pamie  (1875),  10  Ch.  343,  p.  348.  See  also  1  Sand,  on 
Uses,  365. 
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Teyance  of  land  no  trust  arose  by  implication.  The  same 
tesnlt  ought  on  principle  to  follow  where  A.  conveys  land 
to  himself  and  a  stranger. 

The  strength  of  the  presumption  in  favour  of  a  trust  Varyinff 
varies,  first,   with  the  relationship  of  the  parties ;   and,  ^^^S^tion. 
secondly,  with  the  circumstances  which  attended  the  trans- 
action.   The  payment  of  the  consideration  by  A.  is  merely 
^md  facie  evidence  that  A.  intended  B.  to  take  as  his 
trustee;  and  it  may  be  qualified  by  other  facts.    Thus,  if 
B.  iu  whose  name  the  purchase  is  taken  is  A.'s  man  of 
business,  the  presumption  that  a  trust  was  intended  is  very 
skrong.    If  B.  is  the  wife  or  child  of  A.,  there  is  no  pre- 
sumption in  favour  of  a  trust.    If  B.,  though  not  the  wife 
or  child  of  A.,  stands  in  such  a  relation  to  A.  as  to  be 
naturally  an  object  of  A.'s  bounty,  the  presumption  in 
favour  of  a  trust,  though  it  exists,  is  weak  {u).     Where  A. 
made  investments  in  the  joint  names  of  himself  and  his 
deceased  wife's  sister,  with  whom  he  had  gone  through  the 
ceremony  of  marriage,  and  there  was  no  evidence  of  intention, 
Woon,  V.-C,   held  that    the  woman  was  a  trustee  (a;). 
Where  A.'effected  a  policy  on  his  own  life  in  a  Scottish  office 
"  for  behoof  of  "  his  wife's  sister,  with  whom  he  afterwards 
went  through  the  ceremony  of  marriage,  and  there  was  no 
evidence  of  intention,  Joyce,  J.,  held  that  the  policy  moneys 
beknged  to  A.  {y).     The  circumstances  surrounding  the 
^nmsaction  may  tend  to  disprove  the  existence  of  a  trust ; 
and  when  the  relationship  of  the  parties  tends  in  the  same 
^irecstion,  the  presumption  of  a  trust  will  be  rebutted  by 
^^ter  indications  from  the   surrounding    circumstances 
than  would  be  required  where  the  relationship  of  the  parties 
^s  such  that  a  trust  would  be  normally  presumed.    Thus, 
where  A.  had  large  amounts  of  stock  standing  in  her  own 
name,  and  invested  at  the  same  time  two  small  sums,  one 
ui  the  name  of  herself  and  a  companion,  and  the  other  in 
the  name  of  herself  and  the  son  of  her  daughter-in-law, 
the  Court  of  Appeal  held  that  these  investments  must  have 

(«)  Per  MELLTSHf  L.J.,  in  Fowkes  v.  Paseoe^  supra,  p.  852. 
W  Soar  T.  FoMtcr  (1858).  4  Kay  &  J.  162  ;  4  Jur.  (N.8.)  406. 
is)  In  re  a  Poliey,  No,  6,402,  [1902]  1  Ch.  282. 

M.  L 
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been  made  for  the  purpose  of  gift.  A.  subsequently  invested 
other  sums  from  time  to  time  in  the  names  of  herself  and 
the  son  of  her  daughter-in-law,  and  transferred  amounts  of 
stock  into  their  joint  names.  It  was  held  that,  as  the 
first  investments  were  intended  as  a  gift,  the  subsequent 
additions  were  presumably  of  the  same  nature  (j?).  The 
language  of  Hellish,  L.J.,  suggests  that  even  these  facts 
would  not  have  been  enough  to  rebut  the  primd  facie  pre- 
sumption of  a  trust  if  there  had  not  been  some  parol 
evidence  to  confirm  the  conclusion  which  they  tend  to 
establish  (a).  James,  L.J.,  however,  speaks  of  the  inference 
from  the  facts  themselves  in  favour  of  gift  as  being  irre- 
sistible (6).  In  the  case  of  purchases  in  joint  names,  there 
may  be  partial  trusts,  trusts  affecting  part  of  the  interest  in 
the  property  purchased  and  not  extending  to  the  whole 
interest  in  it— a  trust,  for  instance,  for  the  person  who  paid 
during  his  life  and  not  beyond.  Thus,  if  A.  purchases 
shares  in  the  name  of  himself  and  B.,  the  fact  that  A. 
receives  the  dividends  on  those  shares  during  his  life  is 
not  conclusive  evidence  that  a  trust  affects  the  interest 
taken  by  B.  in  survivorship  (c).  "Where  A.  took  a  purchase 
of  shares  in  the  name  of  B.,  the  fact  that  A.  required  of 
and  was  given  by  B,  a  power  of  attorney  enabling  A.  to  sell 
the  shares  (^),  and  where  A.  purchased  fifty  shares  in  the 
names  of  herself  and  B.,  the  fact  that  B.  joined  in  a  transfer 
of  ten  shares,  the  proceeds  of  which  were  received  by  A.  (e), 
did  not  rebut  parol  evidence  that  the  transaction  was 
intended  as  a  gift.  The  presumption  in  favour  of  a  trust, 
where  A.  takes  a  purchase  in  B/s  name,  like  every  other 
equitable  presumption  which  contradicts  the  legal  title,  may 
be  disproved  by  parol  evidence.  B.  is  entitled  to  bring 
forward  declarations  of  A.  either  contemporaneous  with  or 
subsequent  to  the  transaction  tending  to  prove  that  it  was 

(2)  I\nokes  V.  Paseoe  (1876),  10  Ch.  343. 
.    (a)  Ibid,,  pp.  352,  353. 

(ft)  Ibid,,  p.  348. 

(c)  Oarrick  v.  Taylor  (1861),  4  D.  F.  &  J.  159, 166  ;  Fowke-»  t.  Patetfe, 
9upra. 

(<0  BeecJwr  v.  Major  (1865),  2  Drew.  &  Sm.  431  ;  affirmed  IS  W.  B. 
1054. 

(e)  GarricJt  v.  Taylor  (1861),  29  B.  79  ;  4  D.  F,  &,  J.  169, 
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mtended  as  a  gift.  On  the  other  hand,  the  persons  setting 
up  a  trust  cannot  adduce  evidence  of  declarations  by  A* 
subsequent  to  the  transaction  that  he  intended  a  trust, 
although  they  may  adduce  evidence  of  declarations  by 
B.,  whether  contemporaneous  with  or  subsequent  to  the 
transaction,  that  he  took  as  trustee  (/). 

A  purchase  by  A.  in  B/s  name  raises  no  presumption  of  Purchase  in 
a  trust  where  B.  is  the  wife  or  a  child  of  A.    Where  a  father  STcMld. 
takes  a  purchase  whether  of  real  or  personal  property  in  the 
name  of  his  son  {g)  or  in  the  joint  names  of  himself  and  his 
son  (k),  or  of  his  son  and  a  stranger  {%),  the  transaction  is 
treated  primd  facie  as  a  gift  to  the  son.    The  rule  applies, 
whether  the  interest  given  is  contingent,  as  in  the  case  of  a 
purchase  in  the  joint  names  of  father  and  son,  or  rever- 
sionary, as  in  thiB  case  of  a  purchase  of  copyholds  for  lives 
to  the  father  and  his  sons  successively.    The  rule  applies 
not  merely  as  between  father  and  son  but  as  between  fathei: 
and  daughter  (k)  and  wherever  the  person  making  the  pur- 
chase stands  in  loco  parentis  to  the  person  in  whose  nam^ 
the  purchase  is  made  (Q.    It  was  held  in  some  of  the  old 
cases  that  a  purchase  in  the  name  of  a  son  was  only  to  be 
treated  as  a  gift  where  the  son  was  in  whole  or  in  part 
nnadvanced,  but  that  where  the  son  was  **  fully  advanced 
and  in  a  manner  emancipated,"  a  purchase  by  the  father  in 
his  name,  with  perception  of  profits  by  the  father,  would  be 
evidence  of  a  trust  (m).    This,  however,  is  no  longer  the 
law  (n).    A  purchase  in  the  name  of  a  wife  or  in  the  joint 
names  of  the  purchaser  and  his  wife  will  also  be  treated  as 
primd  facie  a  gift  and  not  a  resulting  trust — thie  ground 
stated  in  the  earliest  case  being  that  the  wife  cannot  be  a 


(f)  Rider  ▼.  Kidder  (1805),  10  Ves.  360. 

(S)  Grey  ▼.  Grey  (1677),  2  Sw.  594. 

(A)  Seroope  r.  Scroope  (1663),  1  Ch.  Cas.  27  ;  Freem.  Ch.  171, 

(0  Lamplugk  y.  Lamplugh  (1709),  1  P.  Wms.  111. 

(i)  Clark  T.  Danvers  (1678),  1  Ch.  Cas.  310. 

(0  Ebrand  ▼.  Dancer  (1680),  2  Cb.  Cas.  26  (grandchild,  the  father 
ticmg  dead) ;  Currant  r.  Jago  (1844),  1  Coll.  261  (wife's  nephew). 

(»)  Grey  t.  Grey  (1677),  2  Sw.  594,  600 ;  Elliot  r.  Elliot  (1677), 
lCh.Ca^231. 

(«)  Dyer  y.  JDyer  (1788),  2  Cox,  92,  94. 

l2 


148  Ikterpretation  of  Trusts. 

trustee  for  her  husband  (o).  Sir  George  Jbsssii  decided 
that  where  a  widowed  mother  made  a  purchase  or  invest- 
ment  in  the  name  of  a  childi  or  in  the  joint  names  of  herself 
and  the  child,  there  was  no  presumption  of  an  advance- 
ment. The  presimiption  of  an  advancement  (he  held)  only 
arose  where  there  was  an  obligation  on  the  person  maJdng 
the  purchase  or  investment  to  provide  for  the  person  in 
whose  name  it  was  made,  but  no  such  obligation  existed  on 
the  part  of  a  mother  (p).  The  ground  of  this  decision  has 
been  cut  away  by  the  Married  Women's  Property  Act, 
1882  (q) ;  and  there  is  some  authority  for  saying  that  it  was 
never  law.  E^niqht-Bruce,  V.-C,  thought  that  a  purchase 
by  a  mother  in  the  name  of  her  son  was  primd  fads  a 
gift  (r) ;  and  Lord  Cairns  appears  to  have  been  of 
opinion  {s)  that  a  transfer  of  stock  by  a  widow  into  the 
joint  names  of  herself  and  an  unmarried  daughter  or  of 
herself,  a  married  daughter  and  daughter's  husband  was 
primd  facie  a  gift.  As  a  purchase  of  land  or  stock  in  the 
name  of  a  child  or  wife  is  primd  facie  an  advancement, 
d  fortiori  a  conveyance  of  land  or  transfer  of  stock  into  the 
name  of  the  child  or  wife  or  into  the  joint  names  of  the 
trajisferor  and  his  child  or  wife  is  an  advancement. 

What  ^  purchase  in  the  name  of  a  child  or  wife  is  only  pftmA 

evidence  is     fade  an  advancement.    It  is  a  circumstance  of  evidence 
Bhowth&t       fxom  which,  in  the  absence  of  evidence  to  the  contrary, 
t""»t^ra8        an  intention  to  give  is  inferred  {t).    Evidence  to  the  con- 
trary is  afforded  either  (1)  by  the  surrounding  circumstances 
or  (2)  by  evidence  of  the  intention  of  the  purchaser  at  the 
time  of  the  transaction  (ui).     (1)  The  fact  that  the  father 

(p)  Kingdon  v.  Bridges  (1688),  2  Vera.  67  ;  BaeJt  r.  Andrew  (1690). 
Free.  Ch.  1  ;  2  Vera.  120  ;  Chn^'s  Hospital  v.  Budgin  (1712),  2  Vcnu 
683;  WUde  v.  Wilde  (1823),  1  Roper  H.  &  W.  ed.  Jacobs,  p.  64; 
Bummer  v.  Pitcher  (1833),  2  My.  &  K.  262. 

(p)  Bennet  v.  Bennet  (1879),  10  Ch.  D.  474. 

Iq)  Section  21. 

(r)  Garrett  t.  Wilkinson  (1848),  2  De  G.  &  Sm.  244^ 

(*)  Batsttme  v.  'Salt4fr  (1875),  10  Ch.  481. 

(0  Byer  ▼.  Byer  (1788),  2  Cox,  92. 

(tt)  It  is  difficnlt  to  justify  the  groands  on  which  evidence  of  intention 
has  been  admitted  to  show  that  the  child  or  wife  takes  as  a  trustee. 
Evidence  of  intention  is  always  admissible  to  rebnt  a  presnmption  made  io 
equity  against  the  legal  effect  qf  an  instrnment ;  bnt  here  there  is,  strictly 
speaking,  no  presumption  of  advancement    The  chUd  or  wife  has  the 
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reeeiYed  all  ihe  profits  after  the  purchase,  made  leases^ 
took  fines,  etc.,  was  held  to  be  no  evidence  of  a  trust,  even 
though  the  pnrchase  was  taken  solely  in  the  son's  name 
1^  though  the  son  was  an  adult  at  the  time  of  the  pur« 
chase  (x).     Knight-Bruce,  Y.-C,  held  that  a  purchase  by 
a  mother  in  the  name  of  her  son  was  a  trust  for  the  mother 
where  the  son  was  the  mother's  solicitor  (y).   And  a  transfer 
by  a  husband  while  in  failing  health  of  his  banking  account 
from  his  own  name  into  the  joint  names  of  himself  and  his 
wife  was  held  by  Jessel,  M.B.,  to  be  merely  an  arrangement 
for  convenience  and  not  an  advancement  for  the  wife  {z), 
(2)  Where  a  father  claims  that  he  intended  his  son  to  take  as, 
trustee — ^the  case  in  which  these  questions  most  commonly 
arise — he  may  support  his  claim  by  evidence  of  his  own  acts 
and  declarations  either  antecedent  to  or  contemporaneous 
^th  or  immediately  after  the  transaction;  and  his  own 
evidence   of  such    acts    and   declarations   is    admissible, 
although  it  must  be  received  with  caution.     Subsequent 
acts  or  subsequent  declarations  by  a  father  will  not  enable 
him  to  convert  an  advancement  for  his  son  into  a  beneficial 
porchase  for  himself.    Thus,  a  devise  by  the  father  of  the 
property  in  his  will  cannot  be  used  as  evidence  in  his  own 
favour.  But  the  father  may  bring  forward  acts  and  declara- 
tions by  the  son,  whether  contemporaneous  with  or  subse- 
quent to  the  transaction,  for  the  purpose  of  showing  that  the 
fion  considered  himself  only  to  be  a  trustee  (a).     On  the  other 

^gil  tide.  The  fact  of  his  being  a  child  or  wife  of  the  parchaser  prevents 
>B7  eqnitable  presamption  from  arising.  Evidence  of  intention,  is  of 
none  admissible  to  support  the  legal  title  (^Lamplugh  t.  Lamplugh 
(1709),  1  P.  Wma.  Ill),  and  perhaps,  originally,  evidence  of  intention  was 
oolj  admitted  on  the  part  of  the  father  or  hasband  where  it  had  been 
origintUy  bronght  forward  by  the  child  or  wife. 

(»)  Orty  ▼.  Orey  (1677),  2  Sw.  594,  699  (adult  son) ;  Mumma  v, 
Mitmma  (1687),  2  Vern.  19  (infant  son) ;  Taylor  v.  Taylor  (1737),  1  Atk, 
386;  West.^.  Uardw.  Ill  (infant  son)  ;  Dyer  v.  Dyer  (1788),  2  Cox,  88, 
^  95.   See,  howerer,  Stoch  r.  McAvay  (1872),  15  £q.  55. 

(y)  GarreH  t.  Wilkiruon  (1848),  2  De  G.  &  Sm.  244. 

(0  Mankal  t  Crutwell  (1875),  20  Eq.  328. 

(<)  }I*rU$9  Y.  Franklin  (1818),  1  Sw.  13  ;  Sidmouth  r.  Sidnwuth 
0840),  2  B.  447,  p.  455  ;  Christy  t.  Oourtenay  (1849),  13  B.  96  ;  Jeanit  y. 
Gwie  (1857),  24  B.  513.  p.  521  ;  Devoy  v.  Devoy  (1857),  3  Sm.  &  G.  405  ; 
5  Jar.  (sj.)  79 ;  Dumper  y.  Dumper  (1862),  3  Gifif.  583  ;  8  Jnr.  (N.8.) 
SOS;  WiUianu  y.  William*  (1863),  82  B.  370  ;  Stock  y.  MoAvoy  (1872)» 
15  Eq.  55. 
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handy  the  son  may  rebut  this  evidence  by  declarations  of 
Idle  father,  either  contemporaneous  with  or  subsequent  to 
the  transaction,  that  he  intended  a  gift  (6). 

Trusts  for  the  5.  The  question  frequently  arises  whether  a  person  to 
^^Sore  whom  property  has  been  transferred  is  bound  to  dispose 
of  that  property  at  the  direction  of  the  settlor,  t.e.,  whether 
the  settlor  is  the  cestui  que  trusty  or  whether  a  trust  has 
been  created  in  favour  of  the  creditors  of  the  settlor. 
Where  a  deed  vests  property  in  trustees  upon  trust  for 
the  benefit  of  A.,  B.  and  C,  the  property  in  equity  belongs  to 
them ;  they  can  enforce  the  execution  of  the  trust ;  and  the 
settlor  cannot  destroy  or  modify  it  unless  he  has  reserved 
a  power  of  revocation  (c).  On  the  other  hand,  if  a  debtor 
puts  money  into  the  hands  of  A.  with  directions  to  apply  it 
dither  in  payment  of  his  debts  in  general  or  of  certain 
specified  debts,  A.  is  under  no  liability  except  to  the  debtor. 
No  action  can  be  maintained  against  A.  by  any  creditor; 
there  is  no  privity  between  them.  The  debtor  may  at  any 
time  revoke  the  authority  which  he  has  given  to  A.  and 
recall  the  money  placed  in  his  hands.  The  case  is  the 
same  in  principle  where  the  debtor,  instead  of  placing 
money  in  the  hands  of  A.  with  directions  to  apply  it  in 
discharge  of  his  debts,  conveys  property  to  him  in  order 
that  it  may  be  converted  into  money  by  sale  or  mortgage, 
and  the  money  raised  may  be  applied  in  discharge  of  debts. 
A.  is  here  a  trustee,  not  for  the  creditors,  but  for  the  debtor. 
When  A.  sells  and  pays  a  creditor  his  demand,  he  does  so 
in  pursuance  of  the  directions  given  to  him  by  his  principal, 
the  debtor,  from  whom  he  has  received  the  property,  and 
not  in  discharge  of  any  duty  which  he  owes  to  the  creditor. 
The  debtor  may  regulate  the  disposition  of  the  property  as 
he  thinks  fit,  may  order  the  proceeds  of  it  to  be  applied  in 
discharge  of  his  debts  and  then  may  revoke  these  orders 
and  give  fresh  directions,  without  regard  td  the  interests 
of  those  for  whose  benefit  the  prior  orders  would  have 
operated  {d).    Now  a  deed  which  purports  to  be  executed 

(J)  OateSf  Kupra,  (c)  P.  126,  ant^, 

IS)  MacKirvnon  v.  Stetmrt  (1850),  1  Sim.  (N.8.),  76,  89 ;   S^nMt  t. 
Simpson  (1854),  5  H.  L.  Cas.  121,  133. 
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for  the  benefit  of  creditors  may  come  under  either  of  these 
elasses.     If  the  motive  of  the  party  who  executes  it  is 
merely  to  promote  his  own  convenience,  the  deed  confers 
no  interest  upon  the  creditors  and  may  be  revoked  or 
altered  at  the  debtor's  pleasure.    If  on  the  other  hand 
the  motive  of  the  debtor  was  to  benefit  his  creditors,  the 
creditors  are  cestuis  que  trust  under  the  deed  and   can 
enforce  its  provisions  in  their  favour;  and  the  debtor  cannot 
alter  or  revoke  it.    The  question  to  which  of  the  two  classes 
a  deed  belongs  can  only  be  decided  by  a  consideration  of 
the  deed  as  a  whole,  and  of  the  surrounding  circumstances ; 
the  use  of  the  word  '*  trust "  is  not  decisive.     The  presump- 
tion is  that,  whether  the  deed  is  for  payment  of  creditors 
generally  (e)  or  of    specified  creditors  (/)   it  is   merely 
intended  by  the  debtor  to  direct  the  mode  in  which  his 
property  is  to  be  applied  for  his  own  convenience. 

But  it  may  be  apparent  on  the  deed  that  the  debtor  When 
intended  a  bounty  to  his  creditors,  i.«.,  that  it  was  intended  ^^eJ^^eed 
to  create  a  trust  in  their  favour  either  ab  initio  or  under  are  cettuis 
certain  circumstances  or  after  the  lapse  of  a  certain  time,  ^^  ^**'**^' 
(I)  If  the  benefit  intended  for  the  creditors  is  not  to  take 
effect  until  after  the  debtor's  death,   and  the  property, 
subject  to  the  trust  for  payment  of  debts,  is  conveyed  by 
way  of  bounty  to  a  third  person,  the  creditors,  upon  the 
death  of  the  debtor,  without  revoking  these  dispositions, 
become  cestuis  que  trust  under  the  deed.     The  trust  until 
then  is  conditional  {g),     (2)  Where  property  is  transferred 
by  A.  to  B.  not  merely  for  payment  of  creditors,  but  for 
objects  which  cannot  be  satisfied  unless  the  deed  is  irre- 
vocable, the  creditors  will  be  cestuis  que  trust  under  the 
deed.    Thus,  where  A.  transferred  property  to  B.  upon 
trust  to  make  good  divers  breaches  of  trust  committed  by 

W  Lan^ton  t.  A9hley  (1668),  Nek.  126  ;  Wallwyn  t.  CoutU  (1815), 
3  Sim.  14  ;  3  Men.  707. 

(/)  Garrard  ▼.  Lord  Lauderdale  (1830),  3  Sim.  1  ;  (1831),  2  R.  &  M. 
<ol ;  La  Toueke  r.  Earl  of  Luean  (1840),  7  CI.  &  F.  772  ;  Oibbe  v.  Gibbon 
(1841X  6  Jnr.  378  ;  Synnot  y,  Simpson  (1864).  5  H.  L.  Ca8. 121,  where  the 
€«rlier  eaieg  are  referred  to  ;  Johns  v.  James  (1878),  8  Ch.  D.  744. 

(S)  Sptnat  T.  Simpson  (1854),  5  H.  L.  Cas.  121,  p.  141.  See  Lord 
Cbixwosth'b  reference  to  thii  case  in  Montefiore  t.  Browne  (1868), 
7  H.  L.  Cm.  241,  p.  266 ;  In  re  FUzgeralSs  Settlement  (1887),  37  Ch.  D.  18. 
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him,  it  was  held  that  the  deed  was  irreyocable.  The  object 
of  A.  in  executing  the  deed  was  to  mitigate  the  penal 
consequences  to  which  his  breaches  of  trust  might  subject 
him,  and  that  object  could  only  be  attained  by  giying  an 
indefeasible  interest  to  the  persons  against  whom  the 
breaches  had  been  committed  (A).  (3)  Where  a  creditor 
is  made  a  party  to  and  executes  a  deed  whereby  his 
debtor  conveys  property  to  a  third  person  to  be  applied 
in  liquidation  of  the  debt  due  to  that  creditor,  the  deed 
is  as  to  the  creditor  irrevocable.  It  is  immaterial  that  the 
creditor  gives  nothing  to  the  debtor  as  a  consideration  for 
the  trust  created  in  his  favour  (t).  (4)  Although  a  convey- 
ance may  be  a  mere  mandate  to  an  agent  and  therefore 
originally  revocable,  it  may  become  irrevocable  as  a  whole 
or  in  part  where  the  debtor  has  raised  an  equity  against 
himself  either  by  his  own  conduct  or  by  the  obUgations 
which  he  has  permitted  his  trustee  to  assimie.  Communi- 
cation of  the  deed  to  the  creditor  is  not  enough  to  make  the 
deed  irrevocable  as  against  him  (k) ;  the  creditor  must  either 
enter  into  obligations  or  forbear  to  assert  his  rights  on  the 
faith  of  the  deed  being  irrevocable  in  order  to  acquire  such 
an  equity  (Z).  Where  a  creditor  executes  a  deed  in  another 
capacity  than  that  of  creditor,  but  abstains  from  enforcing 
his  legal  rights  against  the  debtor,  the  presumption  is  that 
he  has  abstained  on  the  faith  of  the  deed,  which  is  there- 
fore irrevocable  as  against  him  (m).  Of  course  the  fact  that 
one  creditor  has  acquired  an  equity  gives  no  rights  to  other 
creditors,  who  have  not  altered  their  position  on  the  faith 
of  the  deed  being  irrevocable. 

6.  It  is  sometimes  a  question  whether  the  beneficial 
interest  of  the  settlor  is  absolutely  disposed  of  by  the  instru- 
ment creating  the  trust,  or  whether  it  is  only  disposed  of  so 


m  New*s  Trustee  v.  Hunting,  [18971  2  Q.  B.  1 
1%)  MacKinnon  T.  Stetcart  (ISoif),  1  Sim.  (N.8.), 


19. 

76  ;  Cosser  v.  Radfori 
(1863),  1  D.  J.  &  S.  685. 
(*)  Oarrard  t.  Lord  Lauderdale  (1830),  3  Sim.  1,  p.  13. 
(0  Actm  T.  Woodgate  (1833),  2  My.  &  K.  492  ;  Browns  r,  Carendith 
(1844),  IJ.  &  Lat  606,  635  ;  Synnvt  v.  Simpson  (1854),  5  H.  L.  Cas.  121, 
p.  139  ;  Montefiore  y,  Browne  (1858),  7  H.  L.  Caa.  241 ;  Johns  y.  Jamet 
(1878),  8  Ch.  D.  744. 
(m)  Montefiirre  t.  Broume  (1858),  7  H.  L.  Cas.  241. 
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far  as  is  necessary  for  the  purpose  of  carrying  out  the  trusts  - 
declared  (n).  In  Smith  v.  Cooke  (o),  partners  by  a  deed, 
after  reciting  the  inability  of  the  firm  to  pay  their  creditors 
in  full,  assigned  their  business  to  trustees  upon  trust  to 
carry  on  or  sell  it  and  out  of  the  profits  and  proceeds  of  sale 
to  pay  costs  and  expenses  and  to  **  pay  and  divide  the  clear 
residue  of  the  said  profits  and  moneys,"  among  the  creditors 
of  the  firm,  **  in  rateable  proportions,  according  to  the  amount 
of  their  several  and  respective  debts/'  The  creditors  re- 
leased their  debts.  The  Court  of  Appeal  unanimously  and 
without  doubt  held  that  there  was  a  resulting  trust  for  the 
partners,  after  payment  of  the  creditors  in  full.  The  object 
of  the  deed  was,  in  their  opinion,  merely  to  pay  the  debts 
of  the  firm  and  devote  so  much  of  the  firm  property  to  that 
purpose  as  would  be  necessary.  They  therefore  construed 
the  trust  for  division  of  the  profits  and  proceeds  of  sale 
among  the  creditors  as  not  only  describing  the  ratio  in 
which  the  division  was  to  take  place,  but  also  determining 
the  limit  to  which  the  payment  was  to  be  made,  i.e., 
"  according  to "  was  treated  as  meaning  **  according  to 
and  up  to."  The  House  of  Lords  unanimously  and  without 
doubt  reversed  this  decision.  They  held  that  the  deed 
must  be  construed  according  to  its  ordinary  and  natural 
meaning,  and  not  in  the  light  of  the  probable  intention  of 
the  parties ;  and  that  the  deed,  as  so  construed,  was  a  sale 
out  and  out  of  the  business  of  the  firm  to  its  creditors  in 
consideration  of  the  creditors  releasing  their  debts.  The 
case  would  have  been  different  if  the  ultimate  trust  had 
been  a  trust  to  discharge  the  debts,  or  to  divide  rateably  in 
payment  or  towards  the  payment  of  the  debts. 

(«)  Smith  V.  Cooke  (1891),  46  Ch.  D.  38  ;   A.  C.  297 ;    Ounnack  v. 
Edwards,  [1896]  2  Ch.  679. 
(p)  Supra. 
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Charitable 

g'fts  do  not 
il  for 
uncertainty. 


Theke  are  five  leading  distinctions  between  private  tmsts 
and  charitable  trusts.  1.  A  gift  to  charity  cannot  fail  for 
indefiniteness.  2.  It  does  not  fail  because  it  cannot  be 
carried  out  in  the  mode  and  form  prescribed  by  the 
beneyolent  donor.  3.  In  the  case  of  ancient  charitable 
gifts,  a  question  may  arise  which  has  no  parallel  in  private 
trusts,  namely,  as  to  whether  the  donor  intended  to  confer 
a  personal  benefit  upon  the  trustees  subject  to  the  perform- 
ance of  the  trusts.  4.  Charitable  gifts  are,  in  a  certain 
sense,  not  subject  to  the  rule  against  perpetuities.  5.  Under 
statutes  now  repealed,  but  capable  of  taking  effect  in  certain 
cases,  land  or  impure  personalty  cannot  be  left  by  will  to 
charitable  purposes.  These  topics  will  be  considered  in  the 
order  above  stated, 

1.  A  gift  for  charitable  purposes  in  general  will  not  fail 
for  uncertainty,  but  will  be  executed  by  the  court.  "  In  all 
cases,"  said  Lord  Eldon,  "  in  which  the  testator  has 
expressed  au  intention  to  give  to  charitable  purposes,  if 
that  intention  is  declared  absolutely,  and  nothing  is  left 
imcertain  but  the  mode  in  which  it  is  to  be  carried  into 
effect,  the  intention  will  be  carried  into  execution  by  this 
court,  which  will  then  supply  the  mode  which  alone  was 
left  deficient "  (a).  It  is  immaterial  that  the  area  of  the 
gift  extends  over  the  whole  habitable  world,  if  the  subject 
upon  which  the  discretion  of  the  trustees  is  to  be  exercised 
is  specific  and  limited.  Thus  gifts  for  the  increase  of  know- 
ledge among  men  and  for  the  benefit  of  education  in  every 
part  of  the  world,  are  valid  charitable  bequests  (6).  It  is  a 
question  of  construction  what  is  a  gift  for  charitable  pur- 
poses in  general.     Where  charitable  purposes  are  mixed  up 

(a)  miU  V.  Farmer  (1816),  1  Meri.  55,  p.  95. 
(ft)   Whichei^  V.  Hume  (1868),  7  H.  L.  Cas.  124. 
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'with  other  purposes  of  suoh  a  shadowy  and  indefinite  nature 
that  the  court  cannot  execute  them  (such  as  "charitable 
or    benevolent,"    or    "  charitable    or    philanthropic,"    or 
" charitable  or  pious"  purposes),  or  where  the  description 
includes  purposes  which  may  or  may  not  be  charitable 
(such  as  "  undertakings  of  public  utility  ")  and  a  discretion 
is  vested  in  the  trustees,  the  whole  gift  fails  for  uncertainty. 
Thus,  gifts  to  such  objects  of  benevolence  and  liberality  as 
the  trustee  in  his  own  discretion  shall  most  approve  of  (c) ; 
to  be  applied  for  such  benevolent  purposes  as  my  executors 
in  their  discretion  may  agree  on  {d) ;  for  such  benevolent, 
charitable,  and  religious  purposes  as  my  trustees  in  their 
discretion  shall  think  most  advantageous  and  beneficial  (e) ;       i 
for  such  charitable  or  other  purposes  as  my  trustees  shall 
think  fit  (/) ;  for  charitable  purposes  or  encouraging  under- 
takings of  general  utility  (g) ;  or  for  charitable  or  philan- 
thropic purposes  (h),  are  void  for  uncertainty.     Where  a 
testator  gave  his  residue  or  so  much  thereof  as  should  be 
legally  applicable  for  charitable  purposes  to  trustees  to  be 
applied  for  three  purposes,  two  of  which  were  charitable, 
and  the  third  was  in  grants  for  the  purchase  of  advowsons 
or  presentations,  but  no  trust  was  declared  of  the  advowsons 
or  presentations  when  purchased,  the  House  of  Lords  held 
that  the  whole  gift  wa»s  void  (t).     The  question  is  not  whether 
the  trustee  could  not,  if  he  thought  fit,  apply  the  whole 
property  to  charitable   uses,   but  whether  he  could  not, 
consistently  with  the  trust,  apply  the  whole  of  it  to  non- 
charitable  uses.      If  it  was  competent  to  him,  without  a 
breach  of  trust,  to  apply  the  whole  property  to  non-charit- 
able uses,  the  trust  is  not  a  charitable  trust  (k).     On  the 
other  hand,  where  the  trustees  have  a  discretion  to  appor- 
tion between  charitable  objects  and  definite  and  ascertainable 

(0  Marire  t.  Buhop  of  Durluim  (1805),  10  Vea.  522. 
{i)  Jamrt  t.  Allen  (1817),  S  Meri.  17. 
(0  WaUamg  T.  Kershaw  (1835),  5  CI.  &  F.  Ill  n. 
(/)  miu  T.  Selby  (1836),  1  My.  &  Cr.  286. 

ig)  Kendall  v.  Granger  (\U2),  5  B.  800.   See  Blair  v.  Duncan,  [1902] 
A.  C.  37 
(*)  In  re  Marduff,  [1896]  2  Ch.  451. 
(0  HnnUr  v.  Attorney- OeneraJ,,  [1899]  A.  C.  309. 
(i)  Morice  r.  Bishop  of  Burham,  gvpra,  p.  542. 
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maybe 
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objects  non-charitable,  the  trust  does  not  fail ;  but  in  default 
of  apportionment  by  the  trustees,  the  court  will  divide  the 
fund  between  the  objects  charitable  and  non-charitable 
equally  (Q. 

2.  Where  a  gift  to  charity  cannot  be  carried  out  in  the 
manner  and  form  intended  by  the  donor,  the  gift  does  not 
necessarily  fail ;  but  if  either  a  general  charitable  purpose  is 
expressed,  or  if,  though  the  only  expressed  trusts  are  specific, 
the  court  can  collect  from  them  an  overriding  general  charit- 
able intention,  the  trust  property  will  be  applied  to  some 
charitable  purpose.  The  cases  fall  under  two  heads.  First, 
if  a  general  charitable  purpose  is  expressed,  the  gift  is  a 
good  charitable  gift,  although  the  creator  of  the  trust  has 
not  expressed,  or  has  failed  to  express  with  sufficient  dis- 
tinctness, the  modes  by  which  it  is  to  be  carried  out.  For 
instance,  a  gift  by  will  to  such  charitable  purposes  as  the 
testator  had  by  writing  formerly  directed,  where  no  writing 
is  found  at  his  death,  or  as  he  intends  to  name  hereafter,  is 
a  good  charitable  gift  (m).  In  Moggridge  v.  Thackwell  (n), 
a  testatrix  gave  her  residue  to  a  trustee,  desiring  him  to 
dispose  of  the  same  in  such  charities  as  he  should  think  fit. 
He  died  before  the  testatrix.  Lord  Eldon  held  that  the 
gift  to  charity  did  not  fail.  In  In  re  White  (o)  a  testator 
gave  the  whole  of  his  property  **  to  the  following  religious 
societies,"  and  there  was  a  blank  for  their  names.  The 
Court  of  Appeal  held  that  the  testator  had  dedicated  his 
property  to  religious  purposes  in  general,  and  that  primd 
facie  every  religious  purpose  is  a  charitable  purpose.  In  the 
second  class  of  cases  the  creator  of  the  trust  has  made  a  gift 
either  to  a  particular  charity  or  for  a  particular  charitable 
purpose ;  but  the  particular  gift  either  is  incapable  of  taking 
effect  when  the  trust  comes  into  operation,  or  afterwards 
becomes  incapable  of  taking  effect.  In  cases  coming  under 
the  second  class,  the  question  is,  whether  an  inference  can 

(0  Doyley  v.  Attorney- General  (1735),  4  Vin.  Abr.  484  ;  7  Ves.  58  n  ; 
ScUushury  v.  Denton  (1857),  3  Kav  &  J.  529. 

(w)  Attorney- Gt-nf'ral  v.  Si/di-rfen  (1683),  1  Vcrn.  224  ;  7  Ves.  43 n ; 
Mills  V.  Fiiruier  (1815),  1  Men.  55. 

(»)  (1803),  7  Ves.  86. 

(o)  [1893]  2  Ch.  41. 
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be  drawn  from  the  specific  gift  of  a  general  charitable  pur- 
pose.   Where  the  mode  of  application  is  sach  an  essential 
part  of  the  gift  that  no  general  charitable  purpose  can  be 
^tingoished,  but  the  mode  expressed  is  the  only  one  which 
the  creator  of  the  trust  intended  or  contemplated,  then,  if 
the  particular  mode  fails,  the  court  cannot  apply  the  pro- 
perty to  another  charitable  purpose.     Such  gifts  are  governed 
by  precisely  the  same  rules  which  govern  gifts  to  an  indi- 
Tidiial(|)).    Thus,  where  a  gift  is  made  by  will  to  a  charity 
which  has  expired  before  the  testator's  death,  there  is  a 
lapse  (q).    In  most  cases,  however,  the  court  is  able  to  find 
e?idence  of  a  general  overriding  charitable  purpose  in  a 
gift  which  is  professedly  in  favour  of  a  particular  charity, 
and  there  the  gift  does  not  fail  because  the  particular 
purpose  fails,  but  the  property  is  applied  cy-pr^s  ;  namely, 
to  another  charitable  purpose  ejusdem  generis  with  that 
which  has  failed  or  approaching  it  in  character  (r).     Where 
there  is  evidence  of  a  general  charitable  purpose  affecting 
property,  but  the  purposes  expressed  do  not  exhaust  the 
property  affected  (5),  or,  though  they  exhaust  it  when  the 
trust  is  created,  the  income  of  the  property  increases  {t), 
the  balance  is  applicable  cy-pris.     Where  there  is  a  general 
trust  for  charitable  purposes,  but  some  of  the  particular 
purposes  to  which  the  property  may  be  appHed  are  not 
strictly  charitable,  or  one  of  two  alternative  modes  of  appli- 
cation is  invahd  in  law,  the  court  gives  effect  to  the  general 
charitable  trust ;  but  the  trustees  are  not  allowed  to  apply 
the  fund  to  the  purposes  which  are  objectionable  {u). 

The  question,  what  is  a  cy-pr^s  application,  is  often  one  what  is 
o(  great  difficulty.  In  Attorney-General  v.  Ironmongers*  cy-p^  . 
Co.  (x),    the  testator  gave   his   residue   to  the  company 

(/)  Cherry  t.  MoU  (1835),  1  My.  &  Cr.  123. 

(y)  ruk  T.  Attorney- General  (1867),  4  £q.  521.  See  In  re  SUHn^ 
lmi2Ch.236. 

(r)  (lephane  ▼.  Lord  ProvoH  of  Edinburgh  (1869),  L.  R.  1  H.  L.  Sc. 
417;  Chumherlayne  v.  Brochett  (1872),  8  Ch.  206  ;  BUcoe  t.  JacJuon 
(mi),  35  Ch.  D.  460  ;  In  re  Davu,  [1902J  1  Ch.  876. 

(0  Arnold  t.  AUtvmey-Qeneral  (1698),  Show.  F.  C.  22. 

(0  AtUmey-General  t.  Johnson  (1763),  Amb.  190. 

(«)  SinMett  V.  Herbert  (1872),  L.  R.  7  Ch.  232  ;  In  re  Douglas  (1887), 
35  Ch.  D.  472. 

W  (1840),  Cr.  &  Ph.  208, 


158  Charitable  Trusts. 

npon  trust  to  apply  one  moiety  of  the  income  to  the 
redemption  of  British  slaves  in  Turkey  or  Barbary,  and  the 
other  moiety  partly  to  the  support  of  charity  schools  in 
London  and  partly  for  decayed  freemen  of  the  company. 
Lord  GoTTENHAM  pointed  out  that,  because  a  testator  names 
two  charities  in  his  will,  that  is  no  evidence  that  he  would 
have  given  the  amount  of  both  gifts  to  one  if  he  had  fore- 
seen that  the  other  would  fail.  Only  in  the  absence  of 
objects  bearing  any  resemblance  to  that  which  has  failed  is 
it  permissible  to  look  at  the  other  gift.  He  held  that,  as 
the  first  charity  was  applicable  to  all  British  persons  who 
should  happen  to  be  in  a  particular  situation,  the  sum  set 
free  should  be  applied  in  support  of  charity  schools  vrithoat 
any  restriction  as  to  place.  The  gift  to  the  decayed  freemen, 
having  been  expressly  made  in  consideration  of  the  pains  of 
the  company  in  executing  the  will,  could  not  be  taken  into 
account.  This  decision  was  affirmed  by  the  House  of 
Lords  (y).  Lord  Campbell  agreed  with  Lord  Cottenham. 
Lord  Lyndhubst  apparently  thought  that  all  the  charitable 
objects  specified  in  the  will  might  be  looked  to  in  order 
to  ascertain  the  general  charitable  inclinations  of  the 
testator  (z). 

Gift  for  A  gift  for  what  would  otherwise  be  a  charitable  purpose 

SSpose^^^"*  may  fail  because  the  gift  is  for  a  purpose  or  to  be  carried  out 
in  a  way  prohibited  by  statute  or  contrary  to  morality  or 
contrary  to  public  policy.  Where  a  gift  is  for  a  superstitious 
or  illegal  object,  but  the  court  is  able  to  discover  a  general 
charitable  intention,  the  duty  devolves  upon  the  Crown  of 
appropriating  the  subject-matter  of  the  gift  to  other  charit- 
able purposes.  It  is  clear  that  such  a  gift  cannot  be  applied 
cy-prds.  The  result  is  sometimes  singular,  as  Sir  William 
Grant  points  out  (a) :  "  Whenever  a  testator  is  disposed  to 
be  charitable  in  his  own  way  and  upon  his  own  principles, 
we  are  not  to  content  ourselves  with  disappointing  his 
intention,  if  disapproved  by  us;  but  we  are  to  make  him 
charitable  in  our  way  and  upon  our  principles.  If  once  we 
discover  in  him  any  charitable  intention,  that  is  supposed  to 

(y)  (1844),  10  CI.  &  F.  908.  (z)  See  pp.  924,  926. 

(a)  Cary  v.  Ahhot  (1802),  7  Ves.  490,  p.  495, 
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be  80  liberal  as  to  take  in  objects,  not  only  not  within  his 
intention,  hat  wholly  adverse  to  it/*    In  Da  Costa  y.  De 
Pas  (h),  Elias  De  Pas,  a  Jew,  gave  a  fund  **  towards  estab- 
lishing a  Jesnba  or  assembly  for  reading  the  law  and 
instmcting  people  in  our  holy  religion."    The  Grown,  by 
sign  manual  directed  to   the  Attorney-General,  gave  the 
greater  part  of  the  fund  to  support  a  preacher  at  the  Found- 
ling Hospital  and  to  instruct  the  children  under  their  care 
in  the  Christian  religion.     Two  cases  must  he  distinguished 
which  do  not  come  within  this  doctrine.     (1)  Gertain  gifts 
were  held  to  be  illegal  because  they  came  within  the  mis- 
chief of  the  statute  1  Edw.  6,  c,  14,  against  superstitious 
uses,  namely,  gifts  to  provide  a  priest  for  saying  or  per- 
fonning  requiems  for  the  soul  of  a  testator  or  of  other 
persons,  or  to  a  church  or  chapel  for  such  a  purpose,  or  to  a 
priest  to  perform  such  rites.    Such  gifts  were  for  the  private 
benefit  o!  the  donor  or  other  persons.     They  were  not 
charitable,  and  therefore  lapsed  (o).      (2)  Where  a  charit- 
able gift  is  avoided  by  the  statute  of  9  Geo.  2,  c.  36,  or  the 
Mortmain  and  Gharitable  Uses  Act,  1888,  there  is  a  lapse, 
and  the  property  goes  to  the  heir-at-law  or  next-of-kin,,  or 
under  the  residuary  gift,  as  the  case  may  be  (d). 

3.  Difficult  questions  arise  with  respect  to  charities  of  Ancient 
ancient  origin  of  which  the  trustees  are  a  corporation  or  ^  *"  ^^' 
quaai-corporation,  where  rents,  which  were  originally  ex- 
haisted  by  an  appropriation  to  specific  charitable  objects, 
baTe  subsequently  largely  increased.  It  has  long  been 
settled  that  in  such  cases  the  representatives  of  the  donor 
have  no  claim  to  participate  in  the  increased  rents.  The 
only  questions  which  arise  are  these.  Do  the  increased 
rents  belong  to  the  trustees  beneficially,  or  are  they  applic- 
able for  charitable  purposes?  If  they  are  applicable  for 
ebaritable  purposes,  are  the  existing  charitable  objects 
entitled  to  take  the  whole,  in  proportion  to  the  sums  which 
they  already  receive,  or  is  the  increase  to  be  applied  cy-pres  ? 

(>)  (1743),  2  Sw.  487  n  ;  (1754),  Amb.  228. 

(«)  Wat  T.  ShvttUwoHh  (1835),  2  My.  &  K.  684  ;  Heath  v.  Chapman 
0J54),2  Drew. 417  ;  In  re  BlundelVi  Trusts  (1861),  30  B.  360  ;  In  re 
«^i[»tt(1891),39W.  R.297. 

W  Cbrkyn  ▼.  French  (1799),  4  Vcb.  418. 
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The  answers  to  these  questions,  which  are  really  questions 
of  the  construction  of  documents— often  documents  of  the 
sixteenth  century,  or  even  earUer— are  determined  by  rules 
ultimately  settled  by  the  House  of  Lords  in  numerous 
cases  (e).  (1)  Where  an  annual  sum,  amounting  to  the 
whole  of  the  then  rents  of  an  estate,  is  by  the  will  or  deed 
of  foundation  apportioned  among  different  charities,  and  the 
rents  afterwards  increase,  the  charities  are  entitled  to  share 
among  them  the  improved  as  well  as  the  original  rents  (/). 

(2)  If  by  the  original  instrument  of  foundation  the  founder 
has  expressly  or  implicitly  declared  his  intention  to  devote 
the  whole  estate  to  charity,  this  general  intention  prevails, 
though  in  his  particular  appropriation  he  may  have  failed  to 
exhaust  the  rents,  and  the  whole  estate,  however  much  it 
increases    in    value,    is    devoted    to    charitable    uses  (g). 

(3)  Where  the  founder  of  a  charity,  without  expressing 
any  general  intention  to  devote  the  whole  of  his  gift  to 
charity,  conveys  lands  to  trustees  for  the  purpose  of  securing 
certain  pecuniary  benefits  of  specified  amounts  to  various 
charitable  objects  and  the  sums  so  devoted  to  charity  do 
not  exhaust  the  rents,  but  there  is  no  disposition  of  the 
surplus,  the  presumption  is  that  the  surplus  rents  were 
intended  as  a  bounty  to  the  trustees  in  whom  the  estate  is 
vested,  i.e.,  they  take  beneficially  subject  to  certain  specific 
trusts  (h).  (4)  Where  under  a  similar  gift  there  is  a  dis- 
position of  the  surplus  in  favour  of  the  trustees,  the  question 
is  more  difficult,     (a)  It  may  be  that  the  founder  intended 


(e)  These  rales  are  stated  by  Lord  Eldon  in  Attorney-  General  t. 
Mayor  of  BrUtol  (1820),  2  Jac.  &  W.  294,  p.  316  ;  Lord  St.  Leonards  in 
Mayor  of  SimthmoUon  v.  Attorney'^ General  (1854),  5  H.  L.  Cas.  1,  p.  32  ; 
Lord  Cranwobth  in  Mayor  of  Beverley  y.  Attorney- General  (1867), 
6  H.  L.  Cas.  310,  p.  319  ;  Attorney- General  v.  Dean  and  Canont  of 
Windsor  (1860),  8  H.  L.  Cas.  369,  p.  405. 

(/)  Thetford  School  Case  (1610),  8  Co.  130  b  ;  Attorney- General  y. 
Johnsoti  (1753),  Amb.  190  ;  Merceri  Co.  v.  Attorney- General  (1828), 
2  Bli.  (N.B.)  165  ;  Attorney- General  v.  Wax  Chandlers'  Co.  (1873),  L.R. 
6  H.  L.  1. 

(^)  Attorney- General  v.  Arnold,  tufra;  Attorney-General  v.  Drapers^ 
Co.  (1840),  2  B.  508. 

(A)  Attorney- General  v.  Mayor  of  Bristol  (1820),  2  Jac.  &  W.  294  ; 
Attorney-General  t.  Trinity  College,  Cambridge  (1866),  24  B.  283  ; 
A ttorfiey- General  t.  Bean  and  Canons  of  Windsor  (I860),  8  H.  L.  Cas. 
369. 
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the  gift  of  the  surplus  to  carry  with  it  any  increase  in  the 
rents  of  the  property ;  and  this  interpretation  is  not  rehatted 
simply  by  the  fact  that  the  surplus  is  given  as  a  fixed  sum  {%). 
(b)  It  may  be  that  the  founder  intended  that  the  trustees 
should  share  proportionally  with  the  other  beneficiaries  in 
an  increase  of  the  rents,  and  this  interpretation  is  not 
rebutted  simply  by  the  fact  that  the  gift  to  the  trustees  is 
described  as  a  gift  of  the  surplus  or  overplus.  This  inference 
is  particularly  probable  where  the  trustees  themselves  exist 
for  charitable  purposes ;  but  it  is  not  confined  to  such 
oases  {k). 

4.  Gifts  to  charitable  uses  are,  in  one  sense,  not  subject  Application 
to  the  rule  against  perpetuities.    This  expression  must  not  ^JJ^tuSeef 
be  misunderstood ;  a  gift  to  a  charity  upon  a  remote  event 

is  (except  in  one  case  hereafter  to  be  mentioned)  incapable 
of  taking  effect  just  as  if  it  had  been  to  an  individual.  But 
a  gift  to  a  charity  is  good,  although  the  result  of  the  gift  is 
to  fetter  the  free  circulation  of  property  (Z),  while  a  gift  for 
a  non-charitable  purpose  is  void  if  the  gift  cannot  be  carried 
out  without  keeping  the  corpus  intact  for  an  indefinite 
period  (m).  Moreover,  it  has  been  held  in  several  cases, 
that  where  property  is  given  to  one  charity,  it  may  be  validly 
given  over  to  another  charity  upon  a  remote  event,  e.g.,  if 
the  first  charitable  donee  neglects  to  maintain  the  donor's 
tomb  (n). 

5.  The  Mortmain  Act,  1736  (o),  avoided  gifts  by  will  to  Effect  of 

charitable  uses  of  land,  money  to  be  laid  out  in  land  or  St^^tea  of 

"^  Mortmain, 

any  estate  or  interest  therein.    The  Act  also  avoided  gifts 

of  any  charge  or  incumbrance  on  land.      This  Act  was 

repealed  and  in  substance  re-enacted  by  the  Mortmain  and 

(t)  Mayor  of  Sauthmolton  v.  Attomey-Oerwral  (1854),  5  H.  L.  Cas.  1  ; 
Mayor  qfBererley  v.  Attomey-Oeneral  (1857),  6  H.  L.  Cas.  310,  p.  328. 

(I)  Attorney-Oeneral  v.  CoopcvB'  Co,  (1840),  3  B.  29  ;  Attorney- 
General  v.  Drapert'  Co.  (1841),  4  B.  67. 

(0  Goodman  v.  Mayor  of  Saltash  (1882),  7  App.  Cas.  pp.  642,  650. 

(m)  Thornton  t.  Shakespear  (1860),  1  D.  F.  &  J.  399 ;  Oarne  t.  Long 
(1860),  2  D.  F.  &  J.  75.    See  In  re  Clarke,  [1901 J  2  Ch.  110. 

(»)  Chrisfs  HoMpital  t.  Grainger  (1849),  1  Macn.  k  G.  460 ;  In  re 
Tyler,  [1891]  3  Ch.  252. 

(p)  9  Geo.  2,  c.  36.  . 

p.E.  M 
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Charitable  Uses  Act,  1888  (p).  The  Act  of  1888,  however, 
used  a  different  phraseology  from  the  Act  of  1736  in  de- 
scribing the  property,  the  gift  of  which  was  prohibited,  as  it 
omitted  the  words  "  charge  or  incumbrance  "  while  including 
in  the  definition  of  land  "  any  estate  and  interest  in  land." 
It  is  uncertain  whether  this  difference  in  phraseology  was 
intended  to  alter  the  law  (q).  The  Mortmain  and  Charitable 
Uses  Act,  1891  (r),  provides  that  land  in  the  Act  of  1888 
and  in  the  Act  of  1891  shall  not  include  money  secured  on 
land  or  other  personal  estate  arising  from  or  connected  with 
land.  The  Act  of  1891  further  provides  that  land  may  be 
assured  by  will  to  any  charitable  use.  The  land,  however, 
must  be  sold  within  a  limited  period  (s).  Any  personal 
estate  by  will  directed  to  be  laid  out  in  the  purchase  of  land 
to  any  charitable  uses  shall  be  held  to  the  charitable  uses  as 
though  there  had  been  no  direction  to  lay  it  out  in  the 
purchase  of  land  (t).  The  Act  only  applies  to  the  will  of  a 
testator  dying  after  August  5th,  1891  (u).  A  gift  of  land 
upon  trust  for  sale  is  outside  the  Act,  but  the  charity  to 
whom  the  proceeds  are  given  cannot  elect  to  take  the  land 
unsold.  The  trustees  are  bound  to  carry  out  the  trust  for 
sale  within  a  reasonable  time  after  the  testator's  death  (x). 


(^p)  61  &  52  Vict  c.  42.  (*)  Section  6. 

(a")  See  U  re  Piokard,  [1894]  3  Ch.  704.  (0  Section  7. 

(r)  54  &  55  Vict.  c.  73.  («)  Section  9. 
(a?)  In  re  Sidehottom,  [1902]  2  Ch.  389. 
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CHAPTER  VIII. 
TBUSTEES:  THEIB  DUTIES  AMD  P0WEB8. 

To  constitute  a  person  a  trustee  in  the  strict  sense  of  the  What  con- 

term,  he  must  have  been  properly  appointed,  and  he  must  f^"^  * 

have  accepted  the  trust.    An  appointment  in  the  case  of  a  appointment. 

private  trust  to  be  effectual  must  be  made  either  (1)  by  the 

author  of  the  trust ;  (2)  under  a  power  conferred  by  him ; 

(3)  by  the  court  under  the  Trustee  Act,  1893  (a),  or  (4)  by 

the  court  under  the  Judicial  Trustees  Act,  1896  (6).    No 

formal  act  is  necessary  to  constitute  an  acceptance  of  a 

trust.    Lord  Bosslyn  held  that  the  execution  of  a  release 

by  one  trustee  to  his  co-trustees  amounted  of  itself  to  an 

acceptance  of  the  trust  (c).      Lord  Eldon  doubted  the 

correctness  of  this  decision  (d).    In  Urch  v.  Walker  (e)  a 

testator  gave  a  pecuniary  legacy  to  A.  and  B.  upon  certain 

trusts,  and  also  gave  leaseholds  to  the  same  persons  upon 

trust,  in  the  events  which  happened,  for  G.   absolutely. 

A.  and  B.  by  deed  reciting  that  they  never  intermeddled 

in  the  trust  declared  by  the  will,  conveyed  the  legal  estate 

in  the  leaseholds  to  C.    Lord  Gottenham  held  that  the 

execution  of  the  deed  was  of  itself  an  acceptance  of  all 

the  trusts  of  the  will.    Where  the  creator  of  a  trust  gives 

several  items  of  property  to  trustees  to  hold  upon  the  same 

trusts,  a  person  named  trustee  who  accepts  the  trusts  with 

reference  to  any  one  item  accepts  it  as  to  all.    Thus,  a 

person  named  trustee  cannot  accept  the  office  as  to  foreign 

land  and  disclaim  it  as  to  land  within  the  jurisdiction  or 

vice  versd  (/).     Moreover,  if  a  testator  creates  distinct 

trusts  by  will  of  different  portions  of  his  property,  but 

appoints  the  same  persons  as  trustees  of  all  the  trusts. 


(a)  56  &  57  Vict.  c.  53.  (b)  69  &  60  Vict  c.  35. 

le)  Crewe  v.  Dicken  (1798),  4  Ves.  97. 

(<0   Niclotm  V.  Wordsworth  (1818),  2  Sw.  365. 

(0  (1838),  3  My.  &  Cr.  702. 

(/)  In  re  Lord  and  Fullerton's  Contract,  [1896]  1  Ch.  228. 

M  2 
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Duties  and 
powers  of 
trustees. 


it  wonld  appear  that  a  person  who  accepts  one  trust 
becomes  ipso  facto  a  trustee  of  the  others  (g).  Where  a 
legacy  is  given  to  an  executor  to  hold  upon  certain  trusts, 
he  becomes  a  trustee  of  the  legacy  upon  assenting  to  the 
bequest  (h).  Where  a  residue  or  share  of  residue  is  given 
to  the  executor  on  trust,  he  becomes  a  trustee  as  soon  as 
the  estate  has  been  cleared  and  the  residue  ascertained,  i,e., 
as  soon  as  the  debts,  funeral  and  testamentary  expenses 
and  the  pecuniary  legacies  have  been  paid,  and  the  assets 
specifically  bequeathed  have  been  handed  over  to  the 
specific  legatees  (i). 

A  distinction  is  generally  drawn  between  the  duties  and 
the  powers  of  trustees.  This  distinction  has  no  reference 
to  the  acts  of  dominion  which  trustees  exercise  over  the 
trust  property.  Every  act  which  a  trustee  properly 
performs  in  the  administration  of  his  trust  is  done 
because  the  trustee  is  under  a  duty  to  do  it.  But  the 
general  law  and  the  instrument  creating  a  trust  in  certain 
cases  leave  the  trustee  no  discretion  v^hether  he  will  or  will 
not  do  an  act :  they  impose  upon  him  an  absolute  obligation 
to  do  it  independent  of  his  own  volition ;  and  in  this  event 
he  is  said  to  be  under  a  duty  to  do  it.  In  other  cases  they 
make  his  obligation  to  perform  the  act  depend  upon  his 
own  judgment :  he  has  a  discretion  whether  he  will  perform 
the  act  or  not :  and  in  this  event  he  is  said  to  have  a  power. 
The  question,  therefore,  whether  a  trustee  has  a  duty  or  a 
power  slides  into  the  question  whether  the  trustee  has 
a  discretion  or  not. 

A  trustee  never  has  an  arbitrary  power ;  he  cannot  deal 
vrith  trust  property  as  an  absolute  owner  can  deal  with  his 
own  property ;  his  powers  are  always  fiduciary.  If  property 
is  vested  in  a  trustee  upon  trust  for  sale,  he  has  no  discretion 
whether  he  shall  sell  or  not.  He  has  only  a  discretion 
which  varies  with  the  circumstsuices  of  the  case  and  the 
language  of  the  instrument  creating  the  trust  as  to  the  time 


(^)  Ureh  T.  Walker^  supra. 

(X)  PhUlipo  V.  Munninga  (1837),  2  My.  &  Cr.  809  j   Dix  t.  Burfitrd 
(1854),  19  B.  409. 
(i)  In  re  SmUh  (1889),  42  Ch.  D.  802. 
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and  mode  of  sale.  If  a  trustee  has  a  power  of  sale  oyer 
property  vested  in  him,  and  he  decides  that  the  occasion 
has  arisen  for  exercising  the  power,  he  is  just  as  much 
bound  to  sell  the  property  as  if  it  was  vested  in  him  upon 
trust  for  sale ;  but  where  he  has  a  power  he  has  a  choice 
whether  the  obligation  shall  arise  or  not.  Where  a  trustee 
is  under  an  obligation,  some  discretion  must  always  be  left 
in  him  as  to  the  mode  in  which  he  shall  perform  it.  For 
instance,  a  trust  for  investment  generally  leaves  the  trustee 
a  large  discretion  as  to  the  securities  in  which  he  is  to 
invest ;  a  trust  for  purchase  of  land  always  leaves  the 
trustee  some  discretion  as  to  the  particular  plot  of  land 
which  he  shall  purchase. 

The  liability  of  a  trustee  where  his  acts  have  occasioned  liability  of 
a  loss  of  trust  property  varies  according  as  he  has  failed  trustees, 
to  perform  an  obligation  or  made  a  mistake  in  the  exercise 
of  a  discretion.  Where  a  trustee  is  under  an  obliga- 
tion to  perform  an  act,  where  the  lines  within  which  he 
must  act  are  clearly  and  distinctly  chalked  out,  a  breach 
of  his  obUgation  inevitably  imposes  a  liability  upon  him, 
although  he  may  have  acted  with  the  most  perfect  bona 
fides  and  under  the  most  expert  advice.  Nothing  can 
justify  him  in  what  turns  out  to  have  been  an  absolute 
breach  of  trust  except  the  order  of  the  court.  On  the 
other  hand  where  a  trustee  has  a  discretion  relating  to  the 
management  of  the  trust  and  his  exercise  of  that  discretion 
causes  a  loss  to  the  cestui  que  tricst,  the  question  whether 
he  is  liable  for  the  loss  depends  upon  his  bona  fides  and 
upon  his  observance  of  the  conduct  which  a  prudent  man 
of  business  would  observe  in  dealing  with  his  own  property. 
The  liabihty  of  a  trustee  for  breach  of  trust  is  as  a  rule  the 
same  whether  he  is  paid  or  unpaid  {k) ;  although  it  might 
possibly  be  held  that  a  trustee  who  accepts  remuneration 
for  his  services  undertakes  a  competent  knowledge  in  the 
business  which  he  is  to  transact  and  is  therefore  hable  if  he 
proves  deficient  in  that  knowledge  (I). 

(jfe)  Knight  v.  Utrl  of  Plymouth  (1747),  1  Dick.  120  ;  Jobwn  v.  Palmer, 
[189311  Ch.  71. 
0  Per  Lord  fiLACKBUBK  in  Speight  y.  Oaunt(l^SX  9  App.  Cas.  1,  p.  17 
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Absolute 
duties  of 
trustees. 


Duty  to 
collect. 


The  duties  which  a  trustee  is  absolutely  bound  to  perform 
may  be  reduced  under  four  heads :  (i)  to  get  in  the  trust 
property ;  (ii)  to  invest  it  in  accordance  with  the  terms  of 
the  trust ;  (iii)  to  pay  or  to  transfer  it  to  the  persons 
entitled  under  the  trust ;  and  (iv)  to  give  the  beneficiaries 
information  when  required  as  to  the  way  in  which  the  trust 
property  is  invested. 

(i.)  It  is  the  duty  of  a  trustee  to  get  in  and  collect  the 
trust  property,  c.gr.,  property  which  the  creator  of  the  trust 
or  some  other  person  has  agreed  to  transfer  to  the  trustee, 
or  property  in  the  hands  of  a  retiring  trustee  (m).     But  lex 
non  cogit  ad  impossibilia.    Where  it  is  the  duty  of  a  trustee 
to  get  in  outstanding  trust  property,  he  is  exonerated  from 
liability,  if  he  has  done  all  he  can  to  get  it  in,  but  his  efforts 
have  not  proved  successful  (n).     He  is  also  exonerated 
although  he  has  made  no  efforts  at  all  to  get  it  in,  if  he 
can  make  it  appear  that  no  efforts  made  by  him  would  have 
been  effectual  (o).    A  new  trustee  is  entitled  to  assume  that 
the  retiring  trustee  has  performed  the  duties  incumbent  on 
him  up  to  the  time  of  his  retirement.    Thus,  where  a  settle- 
ment contains  a  covenant  to  settle  after-acquired  property, 
a  new  trustee  is  entitled  to  assume  that  all  property  which 
comes  within  that  covenant  has  been  got  in  up  to  the  time 
of  his  becoming  trustee.    He  is  not  chargeable  for  failure 
to  make  inquiries  where  there  is  nothing  to  lead  him  to 
suppose  that  there  are  funds  belonging  to  the  trust  which 
have  not  been  recovered  (p).    As  a  trustee  is  under  an 
obligation  to  get  in  outstanding  trust  property,  so  he  is 
under  an  obligation  to  obtain  satisfaction  for  breaches  of 
trust  committed  by  former  trustees  of  which  he  is  cogni- 
zant.    But  his  obligation  is  limited  in  the  same  way  as  his 
obligation  to  get  in  outstanding  trust  property.     He  need 
not  take  proceedings  if  there  is  no  probability  of  their  being 
successful  {q), 

(to)  Fenunck  v.  Chreenwell  (1847),  10  B.  412. 

(w)  Eatt  V.  East  (1846),  5  Ha.  343  ;  Clach  v.  Holland  (1864),  19  B. 
262,  271 ;  Hobday  v.  Peters  (No.  3),  (1860),  28  B.  603. 

(o)  WUes  V.  Gresham  (1854),  5  D.  M.  &  G.  770  ;  Grove  v.  Price  (1868), 
26  B.  103  ;  In  re  Brogden  (1888),  38  Ch.  D.  646. 

(^)  Ex  paHe  Geaves  (1866),  8  D.  M.  &  G.  291,  p.  309. 

Iq)  In  re  Forest  of  Dean  Coal  Mining  Co,  (1878),  10  Ch.  D.  460. 
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(ii.)  Another  duty  of  a  trustee  is  to  put  the  trust  property  Duty  to 
in  that  state  in  which  it  is  required  to  be  under  the  pro- 
visions of  the  trust.  Thus,  if  there  is  a  trust  to  buy  land, 
he  is  required  to  convert  the  trust  property  into  land.  If 
there  is  a  trust  to  invest  in  personalty  he  is  required  to 
invest  in  accordance  with  the  directions  of  the  deed  of  trust 
or,  where  the  deed  of  trust  is  silent,  in  accordance  with  the 
general  law.  The  Trustee  Act,  1893  (r),  provides  (s)  that  a 
trustee  may,  unless  expressly  forbidden  by  the  instrument 
(if  any)  creating  the  trust,  invest  any  trust  funds  in  his 
hands,  whether  at  the  time  in  a  state  of  investment  or 
not,  in  the  securities  therein  specified.  The  Trustee  Act, 
1894  {t),  provides  (u)  that  a  trustee  shall  not  be  liable  for 
breach  of  trust  by  reason  only  of  his  continuing  to  hold  an 
investment  which  has  ceased  to  be  an  investment  authorised 
by  the  instrument  of  trust  or  by  the  general  law.  The  duty 
to  invest  may  be  transgressed  in  various  ways,  (a)  The 
trustee  may  retain  the  trust  property  in  his  own  hands  or 
at  his  bankers,  when  he  ought  to  invest  it.  (b)  He  may 
employ  it  for  the  purposes  of  a  trade  carried  on  by  him  or 
by  a  firm  in  which  he  is  a  partner,  (c)  He  may  invest  it 
in  securities  not  authorised  by  the  trust  deed  or  by  the 
general  law,  e.^.,  by  lending  it  to  a  trader  or  on  personal 
security.  He  may  retain  it  in  land,  when  it  is  bis  duty  to 
sell  it,  or  in  personalty  when  it  is  his  duty  to  buy  land. 
Any  of  these  acts  is  a  breach  of  trust,  and  if  a  trustee  sells 
out  property  subject  to  the  trust,  and  invests  the  proceeds 
of  sale  in  a  security  which  is  either  unauthorised,  or  which, 
although  authorised,  is  improvident,  the  original  sale  is 
primd  facie  a  breach  of  trust.  There  is  no  authority  to 
sell  except  with  a  view  to  reinvestment ;  and  if  the  sale  is 
made  with  a  view  to  a  reinvestment  which  is  a  breach 
of  trust,  the  sale  and  the  reinvestment  must  be  treated  as 
one  transaction  {x), 

(iii.)  The  third  duty  of  a  trustee  is  to  pay  the  interest  Duty  to  pay 
and  corpus  of  the  trust  property  to  the  persons  entitled  to  ^,.,^    "  ^*** 

(r)  56  &  57  Vict.  c.  53.  (0  57  Vict.  c.  10. 

(«)  Section  1.  (u)  Section  4. 

iw)  Phillipfon  ▼.  Oatty  (1848),  7  Ha.  516,  528 ;   He  MdiHngherd't 
SetUement  (1890),  60  L.  T.  620 ;  63  L.  T.  296. 
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receive  them ;  from  which  it  follows  that  every  payment  is 
a  breach  of  trust  unless  it  is  made  either  to  a  cestui  que 
trust  entitled  to  receive  it  or  to  new  trustees  lawfully 
appointed.  Even  where  new  trustees  are  validly  appointed, 
retiring  trustees  who  know  or  reasonably  suspect  that  their 
successors  are  about  to  commit  a  breach  of  trust,  are  not 
justified  in  paying  over  the  trust  property  to  them,  and  do 
not  discharge  themselves  of  it  by  such  payment  (y).  But  a 
trustee  can  discharge  himself  of  trust  property  by  showing 
that  it  has  been  lost  or  destroyed  without  any  default  on 
his  part  (z), 

Daty  to  give  (iv.)  A  trustee  is  bound  to  give  on  demand  to  any  cestui 
miormauon.  ^^^  trust,  whether  the  interest  pi  the  cestui  que  trust  is 
vested  or  contingent,  information  with  respect  to  the  mode 
in  which  the  trust  property  has  been  dealt  with  and  its 
actual  state  of  investment.  The  trustee  is  also  bound  to 
give  the  cestui  que  trust  the  opportunity  of  ascertaining 
that  the  statements  which  he  makes  are  correct.  Where 
the  trust  property  is  invested  on  mortgage  the  trustee  must 
produce  the  mortgage  deeds.  If  it  is  invested  in  consols 
the  cestui  que  trust  is  entitled  to  an  authority  from  the 
trustee,  which  will  enable  the  cestui  que  trust  to  make 
proper  application  at  the  bank  in  order  that  he  may  verify 
the  trustee's  statement,  and  also  ascertain  that  the  property 
is  free  from  incumbrance  or  any  paramount  claim  (a).  But 
a  trustee  is  not  bound  to  tell  a  cestui  que  trust  what  incum- 
brances the  cesPui  qus  truest  has  himself  created,  nor  which 
of  his  incumbrancers  have  given  notice  of  their  charges. 
Hence,  a  trustee  is  not  bound  to  give  such  information  to 
a  person  who  proposes  to  buy  a  beneficial  interest,  or  to 
lend  money  upon  it  {b), 

DiBoretionary      The  discretion  vested  in  a  trustee  may  affect  the  interests 

duties  of        of  persons  taking  under  the.  trust:  e,g,,  he  may  have  a 
troBtees.  xr  o 

(y)  Webster  v.  Ze  Htrnt  (1861),  9  W.  R.  918 ;  Pdlairet  v.  Carew 
(1863),  32  B.  664,  568  ;  Clark  y.  Hogkins  (1868),  37  L.  J.  Ch.  561,  566. 

(z)  Morley  v.  Morley  (1678),  2  Ch.  Cas.  2  ;  Jotuh  v.  LowU  (1760),  2  Ves. 
sen. 240;  ./b&v.,/bd(1877),6Ch.D.562;  Johton  T.Pai;«4?r,[1893]  1  Ch.  71. 

(a)  In  re  Couytn  (1886),  33  Ch.  D.  179 ;  Lord  v.  BouveHe,  [1891] 
8  Ch.  82,  p.  99  ;  In  re  Tillutt^  [1892]  1  Ch.  86  ;  In  re  Dartnall, 
[1895]  1  Ch.  474. 

(V)  Lwd  Y.  JBouverie,  [1891]  3  Ch.  82,  p.  99. 
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power  of  selecting  among  various  charitable  objects  or  of 
apportioning  the  income  of  trust  funds  among  the  wife 
and  children  of  a  bankrupt.  It  may  a£fect  simply  the 
management  of  the  trust  property ;  and  there  is  a  strong 
presumption,  where  trustees  have  a  discretion  which  relates 
to  the  management  of  property,  that  they  were  not  intended 
by  the  exercise  of  that  discretion  to  affect  the  rights  of 
persons  taking  beneficially  under  the  trust  (c).  Thus,  where 
a  portion  given  by  a  will  was  to  be  vested  at  the  expiration 
of  two  years  from  the  testator's  death,  if  his  debts  should 
then  be  paid,  it  was  held  that  the  portions  were  vested  not 
when  the  debts  were  actually  paid  but  at  the  time  at  which 
the  debts  might  have  been  paid  by  a  due  application  of  the 
means  of  payment  (d). 

Where  a  trustee  has  a  discretion  which  may  affect  the  DiscretioQ 
persons  to  take  under  the  trust  he  cannot  divest  himself  of  ^^t«^ 
it  or  fetter  himself  in  the  exercise  of  it  before  the  time  trust. 
arrives  for  exercising  it(6).    He  is  bound  to  exercise  it 
without  any  indirect  motive,  with  honesty  of  intention,  and 
also  with  a  fair  consideration  of  the  subject.    But  he  is  not 
bound  to  go  into  a  detail  of  the  grounds  upon  which  he 
comes  to  his  conclusion,  his  duty  being  satisfied  by  showing 
that  he  has  considered  the  circumstances  of  the  case  and 
has  come  to  a  conclusion  accordingly  (/). 

Where  the  discretion  vested  in  a  trustee  relates  to  the  Discretion 

management  of  the  trust  property  his  liability  is  determined  *ff®oting 

^  XT     jr      J  J  management. 

by  the  use  which  he  has  made  of  his  discretion. 

(i.)  He  must  exercise  his  discretion  bond  fide,  and  without  Discretion 
any  consideration  of  private  interest.     Where  a  trustee  has  ^^jg^ 
a  discretion  as  to  investments,   and  receives  a  bribe  to  bond  fide, 
induce  him  to  invest  in  a  particular  way,  that  investment, 
although  in  terms  authorised  by  the  trust,  is  necessarily  a 

e)  In  re  Hamilton^  [1896]  2  Cfa.  617.  Contrast  Xekewieh  y.  Marker 
(1861),  3  Macn.  &  G.  311,  p.  328. 

(d)  Bernard  y.  MtfUJUague  (1816),  1  Meri.  422,  Cf.  Astley  y.  Earl 
of  E»»ex  (1871),  6  Ch.  898  ;  In  re  Samptony  [1896]  1  Ch.  630,  p.  635. 

(0  Weller  y.  Ker  (1866),  L.  R.  1  H.  L.  Sc.  11 ;  Chambers  y.  Smith 
(1878),  8  App.  Cas.  795. 

(/)  CostabadU  y.  Coitabadie  (1847),  6  Ha.  410  ;  Be  Beloved  WUhes' 
Charity  (1851),  3  Macn.  &  G.  440. 
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breach  of  trust  (g).  If  a  trustee  pays  trust  money  into  his 
private  account  at  a  bank  {h),  or  deposits  trust  money  at  a 
bank,  although  to  a  separate  account,  and  receives  interest 
from  the  bankers  for  his  own  benefit  (t),  he  is  accountable 
if  the  bank  fails.  In  these  cases  the  trustee  puts  himself  in 
a  position  in  which  his  interest  conflicts  with  his  duty. 
He  has  an  interest  not  to  exercise  his  discretion  for  the 
exclusive  benefit  of  his  cestui  que  trust.  If  an  act  done 
while  that  conflict  exists  results  in  a  loss  to  the  cestui  que 
trvstf  the  court  will  not  inquire  whether  the  same  act 
might  not  have  been  done  in  the  honest  exercise  of  the 
trustee's  discretion. 

(ii.)  A  fortiori  a  trustee  must  not  disable  himself  from 
exercising  his  discretion.  He  must  not  place  himself  in  a 
position  in  which  he  cannot  exercise  his  discretion  without 
the  consent  of  a  third  person.  If  while  he  is  in  that 
position  a  loss  occurs,  the  court  does  not  inquire  whether 
it  would  not  also  have  occurred  if  he  had  been  free  to 
exercise  his  discretion.  Thus  where  a  receiver  of  rents 
paid  the  rents  into  an  account  at  a  bank  in  the  names  of 
his  sureties,  and  arranged  that  the  money  in  this  account 
should  only  be  drawn  out  by  cheques,  to  be  filled  up  in  the 
handwriting  of  the  partner  of  a  surety,  the  House  of  Lords 
held  him  liable  for  a  loss  which  occurred  by  the  failure 
of  the  bank.  If  the  receiver,  said  Lord  Brougham,  had 
parted  altogether  with  control  over  the  fund,  he  would  have 
been  answerable  for  the  loss,  whether  the  loss  could  be 
traced  to  his  want  of  power  over  the  fund  or  not.  The 
same  rule  applied  where  the  receiver  gave  a  veto  to  a 
stranger  on  all  his  dealings  with  the  fund  {k), 

(iii.)  A  trustee  cannot  delegate  his  discretion.  In  matters 
which  do  not  demand  expert  knowledge  a  trustee  must 
make  up  his  mind  for  himself.    In  dealing  with  matters 

(^)  In  re  SmUh,  [1896]  1  Ch.  71. 

(A)  Wren  v.  Kirton  (1805),  11  Ves.  377  ;  Massey  v.  Banner  (1820), 
1  tfac.  &  W.  241.  These  cases  seem  to  have  gone  partly  on  the  ground, 
since  held  to  be  erroneous,  that,  if  the  trustee  had  mled,  trust  moneys  at 
his  bankers  would  have  formed  part  of  his  assets  distributable  in  bank- 
ruptcy. Lord  Lykdhubst  lays  down  the  same  rule  with  reference  to  a 
receiver  (  WhUe  v.  Bauah  (1835),  3  CI.  &  F.  44,  p.  66). 

(i)  Bever  v.  Maudedey  (1844),  8  Jur.  547. 

Qk)  White  v.  Baugh  (1835),  3  CI.  &  F.  44,  pp.  57,  66. 
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which  demand  expert  knowledge  tmstees  are  justified  in 
relying  upon  the  advice  of  persons  skilled  in  those  matters. 
Thus,  if  they  employ  a  person  of  competent  skill  to  value 
land,  they  may,  so  long  as  they  act  in  good  faith,  rely  upon 
the  correctness  of  his  valuation.  But  they  are  not  justified 
in  trusting  an  expert's  advice  in  matters  as  to  which,  hy  the 
ordinary  course  of  husiness,  his  advice  would  not  be  sought 
for,  c.^.,  they  would  not  be  justified  in  relying  upon  the 
bare  Assurance  of  a  valuer  that  a  proposed  security  was 
sufficient  in  the  absence  of  detailed  information,  such  as 
would  enable  them  to  form  an  opinion  for  themselves  (J). 

(iv.)  Even  where  a  trustee  exercises  his  discretion  without  Discreiion 
any  personal  interest,  or  external  pressure,  it  is  not  enough  ?^?fiK^n* 
that  he  acts  to  the  best  of  his  discretion.     If  a  trustee  were 
relieved  because  he  did  his  best,  the  liability  of  a  stupid.   /.7    9 
trustee  would  be  less  than  the  liability  of  an  intelligent  ' 

trustee.  A  trustee  is  relieved  only  if  he  acted  in  dealing 
with  the  trust  property  in  the  way  in  which  a  prudent  man 
of  business  would  act  in  dealing  with  his  own  property. 
As  a  rule,  no  higher  degree  of  diligence  is  required  of  a 
trustee  than  a  prudent  man  of  business  would  exercise  in 
managing  his  private  affairs.  But  in  selecting  investments 
a  trustee  is  bound  to  avoid  all  investments  which  are  ] 
attended  with  risk,  although  they  are  of  the  class  permitted  . 
by  the  tru^t.  He  must  take  such  care  in  making  invest- 
ments as  a  reasonably  cautious  man  would  take,  having 
regard  not  only  to  the  interests  of  those  who  are  entitled  to 
the  income  but  to  the  interests  of  those  who  will  take  in 
future.  His  duty  is  not  merely  to  take  such  care  as  a 
prudent  man  would  take  if  he  had  only  himself  to 
consider ;  it  is  to  take  such  care  as  a  prudent  man  would 
take  if  he  were  minded  to  make  an  investment  for  the 
benefit  of  other  people  for  whom  he  felt  morally  bound  to 
provide  (m). 

The  question  as  to  the  liability  of  a  trustee  for  making  Investments 
investments,  which  though  within  a  category  authorised  of  la^d/ *^ 
by  the  trust  were  in  fact  improvident,  has  chiefly  arisen  in 

(0  Learoyd  v.  WhUeley  (1887),  12  App.  Cas.  727. 
(to)  Learoyd  v.  WhiteUy^  9upra, 
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connexion  with  mortgages  of  land.  The  old  rule  laid  down 
by  the  court — although  not  as  a  hard  and  fast  rule — was 
that,  in  the  case  of  ordinary  agricultural  land,  the  margin 
ought  not  to  be  less  than  one-third  of  its  value,  whereas, 
where  the  subject  of  the  security  derived  its  value  from 
buildings  erected  upon  the  land,  or  its  use  for  trade 
purposes,  the  margin  ought  not  to  be  less  than  one-half  (n). 
The  liability  of  trustees  in  this  respect  has  been  modified 
by  the  Trustee  Act,  1893  (o),  which  provides  {p)  that  a 
trustee  lending  money  on  the  security  of  any  property  on 
which  he  can  lawfully  lend  shall  not  be  chargeable  with 
breach  of  trust  by  reason  only  of  the  proportion  borne  by 
the  amount  of  the  loan  to  the  value  of  the  property  at  the 
time  when  the  loan  was  made,  provided  that  it  appears  to 
the  court  that  in  making  the  loan  the  trustee  was  acting 
upon  a  report  as  to  the  value  of  the  property  made  by  a 
person  whom  he  reasonably  believed  to  be  an  able  practical 
surveyor  or  valuer  instructed  and  employed  independently 
of  any  owner  of  the  property,  whether  such  surveyor  or 
valuer  carried  on  business  in  the  locality  where  the  property 
is  situate  or  elsewhere,  and  that  the  amount  of  the  loan 
does  not  exceed  two  equal  third  parts  of  the  value  of  the 
property  as  stated  in  the  report,  and  that  the  loan  was 
made  under  the  advice  of  the  surveyor  or  valuer  expressed 
in  the  report. 

Where  investments  which  were  made  by  the  creator 

of  the  trust  or  by  former  trustees  come  into  a  trustee's 

hands,   and  these  investments,   though   authorised  by  the 

terms  of  the  trust  deed,  are  improvident,  the  liability  of 

the  trustee  is  very  different  from  what  it  would  have  been 

.  if  he  himself  had  made  them  (q).    A  trustee  is  not  liable  to 

!  make  good  a  loss  sustained  by  retaining  an  authorised 

;  security  in  a  falling  market,  if  he  retained  it  honestly  and 

prudently  in  the  belief  that  it  was  the  best  course  to  take 

in  the  interest  of  all  his  cestuis  que  trust.     In  Paddon  v. 

Bichardson  (r),  there  was  a  trust  to  lend  money  to  one  of 


(»)  7»  re  Olhe  (1886),  34  Ch.  D.70 ;  Learoyd  Y^Whiteley^supra^  p.  733. 
(d)  56  A  67  Vict.  c.  53. 

(^)  Section  8.  (q)  In,  re  Chapman,  [1896]  2  Ch.  763. 

(f)  (1855),  7  D.  M.  &  G.  563,  p.  583. 
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the  trustees  on  his  personal  security  until  the  trustees 
should  deem  it  advantageous  to  invest  the  same  and  should 
require  him  to  pay  it.  It  was  held  that  the  onus  lay  on 
the  cestui  que  trust  of  establishing  a  case  of  misconduct 
on  the  part  of  the  trustee  who  had  not  called  in  the  debt. 
The  rule  which  requires  executors  to  convert  the  estate  of 
a  testator  within  a  year  is  not  a  hard  and  fast  rule.  It  is  a 
prima  facie  rule,  and  an  executor  who  does  not  convert 
by  that  time  must  show  some  reason  why  he  does  not. 
If  he  has  been  saddled  with  speculative  securities  which 
are  falling,  and  in  the  honest  exercise  of  his  discretion 
he  thinks  it  prudent  to  wait  for  a  rise,  he  is  not  liable 
merely  because  it  turns  out  that  he  has  committed  an  error 
of  judgment  (s). 

The  principles  which  govern  a  trustee's  liability  for  the  Discretion 
exercise    of    his  discretion  are    the    same,    whether    *1^© thenatm«"of 
discretion  is  explicitly  given  by  the  creator  of  the  trust  things, 
or  whether  it  is  implied  from  the  fact  that  the  only  duty 
directly  imposed  upon  the  trustee  is  one  which  can  be 
performed    in    several    modes.      In    Knight    v.    Earl   of 
Plymouth  (t),  a  receiver  appointed  by  the  court  was  ordered 
to  pay  to  persons  in  London  the  balances  of  rents  of  Welsh 
estates  received  by  him.     He  remitted  a  large  sum  by  bills 
drawn  by  A.  in  Bristol  upon  B.  in  London,  who  accepted     i 
them.    Before  the  bills  were  payable  B.  disappeared,  and    j 
A.   became  bankrupt.     Lord  Habdwicee   held  that    the    / 
receiver  was  not  liable.     A.,  when  the  bills  were  drawn,    1 
was  in  high  credit,  and  the  method  taken  by  the  receiver 
was  much  more  prudent  than  if  he  had  brought  up  the 
money  in  specie. 

The  distinction  between  an  obligation  imposed  upon  a  Liability  of 
trustee  and  a  discretion  vested  in  him  is  applicable  with  ^"^*®"' 
certain  modifications   to  directors  of  limited  companies. 
Directors  are  agents  whose  authority  is  limited  by  the 


(9)  Contrast  Oraybum  r.  Clarkton  (1868),  3  Ch.  605,  where  execntors 
were  held  liable  for  not  converting  shares  on  which  the  liability  was 
unlimited,  with  Buxton  y.  Buwton(18oS)f  1  My.  &  Cr.  80,  and  Mai'sdenr. 
Kent  (1877),  5  Ch.  I).  698,  where  they  were  held  not  liable  for  retaining 
speculatire  secorities. 

(0  (1747),  1  Dick.  120. 
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constitution  of  the  company  of  which  they  are  agents.  If 
they  exceed  this  authority  they  commit  a  breach  of  tmst 
as  much  as  a  trustee  who  makes  an  investment  unauthorised 
by  the  trust  deed  {u).  Within  the  limits  of  the  authority 
committed  to  them  they  have  a  much  wider  discretion  than 
trustees  ordinarily  possess ;  and  it  is  therefore  much  less 
easy  to  enforce  a  claim  against  them  for  an  improper 
exercise  of  that  discretion  (x). 

Even  as  regard  acts  which  are  clearly  in  excess  of 
authority  there  are  two  important  distinctions  between 
directors  of  trading  companies  aud  trustees.  (1)  The 
companies  of  which  directors  are  the  agents  are  themselves 
limited  in  the  exercise  of  their  fimctions  either  by  the 
special  provisions  of  their  constitution  or  by  the  general 
law.  Thus,  it  is  ultra  vires  a  company  within  the  Companies 
Acts  either  to  issue  shares  at  a  discount  or  to  pay  dividends 
to  the  shareholders,  except  out  of  profits.  If  directors 
therefore  do  one  or  other  of  these  things,  they  are  not 
protected  either  by  the  previous  sanction  of  the  company, 
or  by  its  subsequent  ratification.  (2)  In  the  case  of  certain 
acts  it  may  be  very  difficult  to  ascertain  at  the  time  when 
the  act  is  done  whether  it  is  such  an  act  as  is  ultra  vires  the 
directors  or  even  ultra  vires  the  company.  For  instance, 
it  may  be  very  difficult  to  ascertain  at  any  given  time 
whether  there  are  profits  available  for  distribution  as 
dividend,  although  at  a  later  period  it  may  become  clear 
that  there  were  none.  Now  if  a  director  who  knows  that 
there  are  no  profits  declares  a  dividend  he  is  liable  for 
breach  of  trust,  even  though  he  believed  that  it  was  lawful 
to  pay  dividends  out  of  capital  (^).  But  a  director  who,  in 
the  bond  fide  belief  reasonably  entertained  that  there  are 
profits,  declares  or  joins  in  declaring  a  dividend,  is  not 
liable  for  a  breach  of  trust,  although  it  turns  out  afterwards 
that  there  were  no  profits  {z).    A  director  who  acts  honestly 

(u)  MarzeUVt  Case  (1880),  28  W.  R.  641 ;  Eiriohe  v.  Sim^,  [1894] 
A.  C.  654. 

(a?)  CharitaUe  Corporation  v.  Su,Uon  (1742),  2  Atk.  400. 

(y)  Fliteroft's  Qise  (1882),  21  Ch.  D.  519 ;  In  re  Oxford  Benefit 
Building  Society  (1886),  36  Ch.  D.  602  ;  In  re  Sharpe,  [1892]  1  Ch.  154. 

(z)  BaTire's  Ca»e  (1870),  6  Ch.  104,  pp.  117,  122  ;  Leeds  Estate  Co.  v. 
Shephsrd  (1887),  36  Ch.  D.  787,  p.  801 ;  In  re  Kingston  Cotton  Mills  Co., 
[1896]  1  Ch.  330. 
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himself  is  not  liable  for  negligence  if  he  takes  for  granted 
that  the  officers  under  him  will  not  conceal  what  they  ought 
to  report.  He  is  not  bound  to  distrust  his  subordinates  (a). 
A  trustee  under  an  express  trust  stands  in  a  different 
position.  If  he  invests  in  an  unauthorised  investment  or 
pays  trust  moneys  to  the  wrong  person,  a  bond  fide  belief, 
based  on  the  most  careful  investigation,  that  the  investment 
was  authorised  or  the  person  to  whom  he  paid  the  trust 
moneys  entitled  to  receive  them,  does  not  protect  the  trustee 
from  Uability. 

The  courts  have  gone  very  far  in  protecting  directors  Liability  of 
who  have  made  mistakes  in  the  exercise  of  their  discretion,  jl^^tors."^ 

the  exercise 

Where  a  trustee  makes  an  improvident  investment  or  fails  of  a  dis- 
to  get  in  a  debt  due  to  the  trust,  the  burden  is  thrown  upon  °'**^<^'*- 
him  of  showing  in  the  one  case  that  he  took  as  much  care 
in  making  the  investment  as  a  man  of  business  of  at  least 
average  ability  would  take  in  making  an  investment  which 
he  wished  to  be  permanent,  and  in  the  other  case  that 
he  had  reasonable  grounds  for  believing  that  proceedings 
to  recover  the  debt  would  have  been  useless.  Where  a 
director,  acting  within  the  scope  of  his  authority,  loses  or 
fails  to  recover  property  of  the  company,  the  burden  is 
thrown  upon  the  company  of  showing  that  the  director 
acted  with  gross  negligence.  ''Directors  of  a  company," 
says  LiNDLEY,  M.B.  (6),  '*  acting  within  their  powers  and 
with  reasonable  care  and  honestly  in  the  interest  of  the 
company  are  not  personally  liable  for  losses  which  the 
company  may  suffer  by  reason  of  their  mistakes  or  errors 
in  judgment."  In  stating  the  same  principle  again  (c)  he 
substitutes  for  reasonable  care  **  such  care  as  is  reasonably 
to  be  expected  from  them,  having  regard  to  their  knowledge 
and  experience."  ''  The  amount  of  care  to  be  taken,"  says 
his  lordship (cQ,  "is  difficult  to  define,  but  it  is  plain  that 
directors  are  not  liable  for  all  the  mistakes  they  may  make, 
although  if  they  had  taken  more  care  they  might  have 
avoided  them.     .     .     .    Their  negligence  must  be  not  the 

(a)  Dovey  v.  Cory,  [1901]  A.  C.  477. 

(()  In  Lagunai  Nitrate  Co.y.Lagunm  Syndicate,  [1899]  2  Ch.  392, 
p.  422. 
(fi)  Page  436. 
(<i)  Page  435. 
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omission  to  take  all  possible  care ;  it  must  be  much  more 
blameable  than  that:  it  must  be  in  a  business  sense 
culpable  or  gross  "(e).  The  funds  embarked  in  a  trading 
company  are  placed  under  the  control  of  the  directors  in 
order  that  they  may  be  employed  for  the  acquisition  of 
gain,  and  risk  is  of  the  very  essence  of  such  employment. 
The  acts  of  directors,  therefore,  are  not  to  be  judged  by  the 
rules  which  have  been  laid  down  as  to  the  investment  of 
settled  funds,  but  rather  by  those  which  regulate  the  duties 
of  the  managing  partners  of  an  ordinary  trading  firm  as 
between  themselves  and  the  dormant  partners  (/). 

It  is  a  question  of  fact  in  each  case  whether  a  director  has 
done  the  act  complained  of.  A  director  of  a  building  society 
who  concurred  in  a  resolution  that  advances  should  in 
future  be  made  to  members  on  their  shares,  but  who  was 
not  a  party  to  any  resolution  ordering  a  specific  advance, 
was  held  not  to  be  liable  to  replace  the  advances  made, 
although  they  were  ultra  vires  the  society.  The  resolution 
in  which  he  concurred  was  not  an  order  given  to  subordinate 
officers  for  them  to  carry  out,  but  simply  expressed  the 
views  of  the  directors  as  to  their  own  powers  (g). 

The  distinction  between  an  obligation  and  a  discretion, 
as  it  governs  the  liability  of  a  trustee  for  acts  done  to  the 
detriment  of  the  cestui  que  trusty  determines  also  the  control 
which  the  court  exercises  over  his  acts(fc).  Where  a 
trustee  threatens  to  do  an  act  which  is  necessarily  a  breach 
of  trust,  or  threatens  to  exercise  a  power  improperly,  the 
court  will  restrain  him.  Where  a  trustee  is  under  an 
obligation  to  do  an  act,  the  court  will  compel  him  to  do 
it ;  but  where  he  has  a  discretion  as  to  the  mode  in  which 
he  shall  do  an  act  which  he  is  under  an  obligation  to  do, 
the  court    will  not  interfere  with   his  discretion  (t).    In 

(e)  See  also  Turquand  ▼.  Marshall  (1869),  4  Ch.  376  ;  Overend  ^ 
Oumey  Cb.  v.  <?i&&  (1872),L.R.  5  H.L.480;  In  re  Forest  of  Dean  Co. 
(1878),  10  Ch.  D.  450. 

(/)  Leeds  Estate  Co,  ▼.  Shepherd,  supra,  p.  798. 

(^)  dUleme  v.  London  and  Suburban  Building  Society  (1890), 
25  Q.  B.  D.  485. 

Qi)  As  to  how  far  these  principles  apply  where  the  court  has  made  a 
general  decree  for  administration,  aeepost,  p.  180. 

(0  Re  Beloved  Wilkes'  Charity  (1851),3  Macn.&  G.440  ;  Tempest  t. 
Lord  Canwys  (1882),  21  Ch.  D.  571. 
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Tempest  v.  Lord  Gamoys  (k),  there  was  a  discretionary  trust  ' 
to  purchase  land.  The  court  held  that,  if  the  trustees  ,. 
refused  to  purchase  land,  the  court  would  enforce  the  trust ; 
but  the  court  declined  to  take  from  the  trustees  their 
discretion  as  to  the  particular  time  for  making  the  purchase,  ; 
or  as  to  the  particular  property  which  should  be  pur- 
chased (Q.  Where  a  trustee  has  a  discretion  as  to  whether 
he  shall  or  shall  not  do  an  act,  the  court  will  not  entertain 
an  appeal  from  the  result  of  that  discretion.  If  the  trustee 
decides  not  to  do  the  act,  the  court  will  not  compel  him  to 
do  it  (m).  If  one  of  several  trustees  in  the  exercise  of  his 
discretion  refuses  or  declines  to  exercise  a  power,  it  cannot 
be  exercised  at  all  (n).  The  trustee  is  bound  to  exercise 
his  discretion.  He  is  bound  to  entertain  the  question  how 
a  duty  is  to  be  performed,  if  it  can  be  performed  in  divers 
ways,  or  whether  a  power  conferred  upon  him  shall  be 
exercised  or  not.  He  cannot  decline  to  consider  the  matter, 
or  leave  the  determination  to  chance  or  to  the  arbitrament 
of  a  third  person.  If  it  can  be  shown  that  the  trustee  is 
exercising  his  discretion  perversely  or  dishonestly,  the  court 
will  control  him(o).  This  principle  applies  both  to  dis- 
cretions affecting  the  management  of  the  trust  property, 
e.g,,  powers  of  sale,  leasing,  changing  investments,  and  to 
discretions  affecting  the  persons  to  take  a  beneficial  interest 
in  the  trust  property,  e.g.,  the  power  of  choosing  between 
several  charitable  objects. 

The  question  whether  a  trustee  is  under  an  obligation  Question  of 
or  retains  a  discretion  is  a  question  of  substance  and  not  coMtruction, 

^  whether  trust 

of  form.    It  depends  upon  the  intention  of  the  creator  of  or  power, 
the  trust  or  donor  of  the  power,  to  be  gathered  from  the 
whole  instrument  which  creates  the  trust  or  bestows  the 
power.    The  donor  of  a  power  which  is  in  form  discretionary 
may  in  substance  direct  that  the  power  shall  be  exercised 

(Js)  Supra. 

(0  A  similar  case  in  Re  Burrage  (1890),  62  L.  T.  752. 

(»0  Kekevnch  v.  Marker  (1851),  3  Macn.  &  G.  311,p.  826 ;  Tempest  v. 
Lord  Camiiys.  supra;  In  re  Lofthouse  (1885),  29  Ch.  D.  921,  p.  929  ; 
In  re  QmHier  (1886),  34  Ch.  D.  136 ;  In  re  Bryant,  [1894]  I  CK  324, 

(»)  Tempest  v.  Lord  Camoys,  supra, 

(o)  Cases,  supra, 
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if  a  given  state  of  circumstances  arises.  If  that  state  arises, 
the  trustee  is  under  an  obligation  to  exercise  the  power. 
His  discretion  is  taken  away ;  and  the  court  can  compel 
him  to  exercise  the  power  (p).  On  the  other  hand,  language 
which  primd  facie  imposes  a  duty  upon  a  trustee  may  be 
coupled  with  words  conferring  on  him  an  absolute  dis- 
cretion as  to  its  exercise.  Thus  a  trust  that  trustees  in 
their  discretion  and  of  their  uncontrollable  authority  shall 
apply  the  whole  or  such  part  of  an  annual  income  as  they 
shall  think  expedient  for  the  maintenance  of  a  lunatic  {q), 
and  a  power  to  trustees  to  mortgage  land  in  their  absolute 
discretion  for  the  purpose  of  purchasing  further  land(r), 
are  mere  powers,  and  powers  which  the  trustees  may  exercise 
or  not  as  they  please.  A  declaration  in  a  marriage  settle- 
ment that  the  trustees  should  after  the  decease  of  the  wife 
apply  the  whole  or  such  part  as  they  should  think  fit  of 
the  annual  income  for  or  towards  the  maintenance  of  the 
children  was  held  to  be  a  power,  and  not  a  trust  {s). 

Protection  A  trustee  has  been  entitled  from  an  early  time  {t)  to 

the  oo^r  P'^otect  himself  where  any  reasonable  doubt  arises  how  he 
shall  execute  the  trust  by  acting  under  the  direction  of  the 
court,  and  he  is  safe  from  any  liability  for  acts  done  under 
its  authority.  Under  the  old  practice  of  the  Court  of 
Chancery,  a  trustee  who  wished  for  the  direction  of  the 
court  upon  any  point  of  his  duty  as  trustee  was  obliged  to 
institute  a  suit  for  the  general  administration  of  the  trust, 
and  to  bring  before  the  court  all  the  pJirties  who  were 
interested  in  haying  it  administered.  Moreover,  anyone 
interested  in  the  trust  property  might  institute  a  suit  for 
general  administration,  and  was  entitled,  as  a  matter  of 
course,  to  a  decree  in  accordance  with  the  prayer  of  his 
bill.  Where  a  decree  was  made  for  administration,  accounts 
and  inquiries  were  directed  of  the  whole  property  subject 
to  the  trust,  and  the  court,  even  if  it  thought  that  all  the 

(^)  Mcki^ion  v.  Cockill  (1863),  3  D.  J.  &  S.  622,  p.  634. 
iq)  CHsbome  v.  OUhome  (1877),  2  App.  Cas.  800. 
(r)  Tempest  v.  Lord  Camay Sj  supra. 

Is)  Wilsm  Y.  Turner  (1883),  22  Ch.  D.  521.    See  also  Thompson  v. 
Oritnn  (1840),  Cr.  &  Pb.  317  ;  Ifi  re  Bryant,  [1894]  1  Ch.  324. 
(0  Leech  v.  Leech  (1675),  1  Ch.  Cas.  249. 
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qnestions  which  required  a  decision  might  be  determined 
upon  some  only  of  the  aocotmts  and  inquiries  which  formed  * 
part  of  the  decree,  was  unable  to  restrict  the  accounts  and 
inquiries  to  such  only  as  were  required  for  working  out 
those  questions.  Where  the  usual  accounts  and  inquiries 
were  directed,  the  trustee  was  obliged  to  pass  the  whole 
accounts  of  the  trust  estate  through  the  master's  office,  if 
any  of  the  parties  who  called  for  the  decree  required  it. 
Moreover,  if  the  trustee  dispensed  with  prosecuting  accounts 
and  inquiries  which  were  not  asked  for,  he  did  so  at  his 
own  risk.  And  the  court  did  not,  as  a  rule,  decide  any 
question  as  to  the  construction  of  the  trust  instnmient  until 
aiter  the  accounts  had  been  taken,  and  the  state  of  the 
trust  property  ascertained.  This  dilatory  and  expensive 
system  has  now  been  done  away  with.  Order  55,  rule  3, 
of  the  Bules  of  the  Supreme  Court  enables  an  executor  or 
administrator,  trustee,  creditor,  devisee,  legatee,  next-of-kin, 
heir-at-law,  or  cestui  qtie  trust  to  take  out  an  originating 
summons  for  the  determination,  without  an  administration 
of  the  estate  or  trust,  of  any  of  the  following  questions : 
(a)  Any  question  affecting  the  rights  or  interests  of  the 
creditor,  devisee,  legatee,  next-of-kin,  heir-at-law,  or  cestui 
que  trust :  (b)  The  ascertainment  of  any  class  of  creditors, 
legatees,  devisees,  next-of-kin,  or  others :  (c)  The  furnishing 
of  any  particular  accounts  by  the  executors  or  administrators 
or  trustees :  (d)  The  payment  into  court  of  any  money  in 
the  hands  of  the  executors  or  administrators  or  trustees: 
(e)  Directing  the  executors  or  administrators  or  trustees  to 
do  or  abstain  from  doing  any  particular  act  in  their 
character  as  executors,  administrators  or  trustees :  (f)  The 
approval  of  any  sale,  purchase,  compromise  or  other 
transaction :  (g)  The  determination  of  any  question  arising 
in  the  administration  of  the  estate  or  trust.  The  pro- 
ceeding under  this  rule  is  exactly  equivalent  to  the  old 
practice  of  commencing  an  administration  suit,  raising  the 
particular  point  by  the  pleadings,  getting  an  inquiry  or 
direction  upon  that  point,  and  then  staying  further  pro- 
ceedings in  the  suit  {u).    Order  55,  rule  10,  provides  that 

(m)  Per  Fry,  L.J.,  in  In  re  Medland  (1889),  41  Ch.  D.  476,  p.  492 ;  Z» 
re  Hargreave^  (1890),  44  Ch.  D.  236. 
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it  shall  not  be  obligatory  oh  the  court  or  judge  to  pronounce 
or  make  a  judgment  or  order,  whether  on  summons  or 
otherwise,  for  the  administration  of  any  trust  or  of  the 
estate  of  any  deceased  person,  if  the  questions  between 
4he  parties  can  be  properly  determined  without  such  judg- 
ment or  order. 

As  a  general  rule,  the  court  will  not  permit  trustees  to 
perform  acts  with  i^lerence  to  the  trust  estate  which  are 
not  authorised  by  the  terms  of  the  instrument  creating  the 
trust.  But  where  an  emergency  arises  in  the  management 
of  a  trust  estate  for  which  no  provision  is  made  by  the 
instrument  creating  the  trust,  and  which  renders  it  highly 
desirable  for  the  benefit  of  the  estate,  and  in  the  interests 
of  all  the  cesttds  qvs  trust  that  certain  acts  should  he  done 
by  the  trustees  which,  under  the  trust,  they  have  no  power 
to  do,  the  court,  in  a  proper  case,  has  jurisdiction  to 
sanction  on  behalf  of  all  concerned  the  performance  of  such 
acts  by  the  trustees  {x). 

The  institution  of  an  administration  action  does  not  of 
itself  interfere  in  any  way  with  the  administration  of  the 
trusts  by  the  trustee  (y).  Order  56,  rule  12,  provides  that 
the  issue  of  a  summons  under  rule  3  shall  not  interfere 
with  or  control  any  power  or  discretion  vested  in  any 
executor,  administrator  or  trustee,  except  so  far  as  such 
interference  or  control  may  necessarily  be  involved  in  the 
particular  relief  sought,  A  judgment  for  administration 
does  not  take  away  the  discretions  vested  in  a  trustee,  but 
they  can  only  be  exercised  under  the  supervision,  and  with 
the  sanction  of  the  court  (^r).  Thus,  even  where  trustees 
have  an  undisputed  power  to  make  a  purchase  or  mortgage, 
a  reference  will  be  made  to  chambers  to  ascertain  the 
propriety  of  the  purchase  or  mortgage  which  is  intended  to 
be  made  (a).  And  the  court  will  direct  the  trustees  to 
exercise  a  power  of  management,  where  it  forms  part  of  a 

(a?)  /n  re  Neto,  [1901]  2  Ch.  534. 

iy)  Cafe  V.  Bent  (1843),  3  Ha.  246  ;  Sillihoume  v.  Xetoport  (1855), 
1  Kay  &  J.  602. 

(z)  Bathell  y.  Ahrahamt  ems'),  17 E(i,2i;  Minors  y. Batti son  (1S7&), 
1  App.  Cas.  428,  p.  438. 

(a)  Betliell  r.  Ahrahavit,  fupra. 
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general  trust  for  management  which  the  court  is  carrying 
out  (b).  After  a  judgment  a  trustee  can  still  exercise  the 
power  of  appointing  new  trusteeSi  but  the  sanction  of  the 
court  must  be  obtained  to  the  appointment.  If  the  court 
disapproves  of  his  choice,  he  may  be  directed  to  nominate 
someone  else.  If  he  repeatedly  nominated  improper  persons, 
that  would  amount  to  a  refusal  to  exercise  the  power,  and 
the  court  could  then  appoint  (c).  Where  a  general  admini- 
stration [is  asked  for,  but  the  court  only  makes  an  order 
directing  special  inquiries,  the  powers  of  a  trustee  are  not 
limited  by  the  order  except  so  far  as  they  come  in  conflict 
with  the  inquiries  directed.  Thus,  where  an  inquiry  is 
directed  what  proceedings  shotild  be  taken  for  the  appoint* 
ment  of  new  trustees,  a  trustee  who  wishes  to  exercise  his 
power  of  appointment  should  submit  the  name  of  his 
proposed  appointee  to  the  chief  clerk  in  chambers  (d), 

(J)  Tempegt  v.  Lord  Camoyt  (1868),  21  Ch.  D.  676  n. 

(c)  Wehh  V.  Lord  Shaftesbury  (1802).  7  Vea.  480  ;  In  re  Oadd  (1883). 
23  Ch.  D.  134  ;  Iti  re  NorrU  (1884),  27  Ch.  D.  333  ;  Tempest  v.  Lord 
Camoys  (1888),  58  L.  T.  221. 

Cd^  In  re  Ball  (1885),  64  L.  J.  Ch.  627. 
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Cbstuis  que  TBUST  Under  a  trust  consist  of  (1)  all  persons 
taking  directly  under  the  trust,  and  (2)  all  persons  taking 
by  transfer,  whether  voluntary  or  for  value,  from  a  cestui 
qtie  trust.  A  transfer  may  produce  a  different  effect  (i.)  as 
between  the  transferor  and  transferee,  (ii.)  as  between  suc- 
cessive transferees,  and  (iii.)  as  between  the  transferee  and 
the  trustee. 

(i.)  The  conditions  have  already  been  pointed  out  (a) 
which  are  required  to  make  the  transfer  of  an  equitable 
interest  complete  as  between  transferor  and  transferee. 

(ii.)  Where  a  cestui  que  trust  of  land  makes  successive 
conveyances  of  his  equitable  interest,  the  priority  of  the 
grantees,  as  between  themselves,  is  determined  primd  facie 
by  the  order  in  time  of  their  creation.  But  where  a  cestui 
que  trust  of  pure  personal  estate  makes  successive  assign- 
ments, either  absolutely  or  by  way  of  mortgage,  of  his  equit- 
able interest,  a  later  assignee  gains  priority  over  an  earlier 
assignee,  if  he  had  no  notice  of  the  earlier  assignment  when 
his  own  was  created,  by  giving  prior  notice  to  the  trustees 
in  whom  the  property  is  vested  (6).  This  is  known  as  the 
rule  in  Dearie  v.  Hall  (c).  This  rule  does  not  apply  to  land 
or  to  chattels  real.  It  is  confined  to  assignments  of  choses 
in  action  or  of  such  interests  in  real  estate  as  can  only  reach 
the  hands  of  the  beneficiary  or  assignor  in  the  shape  of 
money.  It  extends  to  real  estate  given  on  trust  for  sale  and 
division  among  several  persons  or  to  portions  raisable  out 
of  real  estate  by  sale  or  mortgage,  even  though  the  assign- 


(a)  P.  128,  ante, 

(J)  Dearie  v.  Hall  (1823),  3  Rush.  1  ;  Di  re  Holmes  (1885),  29  Ch.  D, 
786  ;  Ward  v.  Duncombe,  [1893]  A.  C.  369. 
(p)  Supra. 
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ment  takes  place  before  the  time  has  arrived  for  .selling  the 
land  or  raising  the  portions  {d).  Where  a  fund  is  in  court 
a  stop  order  is  equivalent  to  notice,  and  notice  to  the  trustees 
of  the  fund  has  no  effect  (e).  The  trustees  to  whom  notice 
of  an  assignment  should  be  given  are  the  trustees  whose 
duty  it  will  be  to  pay  over  the  fund  to  the  assignor.  Thus, 
if  a  share  in  a  fund  in  court  has  been  settled,  notice  of  an 
assigument  of  the  interest  of  a  person  claiming  under  the 
settlement  should  be  given  to  the  trustees  of  the  settlement, 
and  a  stop  order  will  have  no  effect  (/).  The  question 
whether  a  trustee  has  notice  of  an  assignment  of  the  trust 
fund  is  a  question  of  fact.  It  is  not  necessary  that  the 
assignee  should  himself  give  direct  and  distinct  notice.  An 
incumbrancer  who  alleges  that  a  trustee  has  notice  of  his 
incumbrance  must  prove,  according  to  Lord  Cairns  (g)j  "that 
the  mind  of  the  trustee  has  in  some  way  been  brought  to  an 
intelligent  apprehension  of  the  nature  of  the  incumbrance 
which  has  come  upon  the  property,  so  that  a  reasonable 
man  or  an  ordinary  man  of  business  would  act  upon  the 
information,  and  would  regulate  his  conduct  by  it  in  the 
execution  of  the  trust."  Notice  given  to  the  solicitor  of  . 
trustees  is  not  effectual  unless  he  is  authorised  by  them, 
expressly  or  by  implication,  to  receive  notices  (h).  Where 
there  are  several  trustees,  notice  to  one  is  as  effectual  for 
the  purpose  of  getting  priority  as  if  it  had  been  given  to 
all  (t).  It  is  immaterial  that  the  trustee  acquired  notice  by 
being  himself  the  assignee  {k),  or  that  the  trustee  to  whom 
notice  is  given  is  husband  of  the  assignor  (Z) ;  but  where  a 
trustee  is  himself  the  assignor  and  assigns  to  a  stranger,  notice 
to  be  effectual  must  be  given  to  one  of  his  co- trustees  (m). 

(rf)  Lee  V.  Howlett  (1856),  2  Kay  &  J.  531  ;  Re  Hughes'  TrutU{i^U)^ 
2  H.  &  M.  89  ;  In  re  Wyatt,  [1892]  1  Ch.  188  ;  Lloyd's  Bank  v.  Pear- 
son, [1901]  1  Ch.  865. 

(e)  Mutual  Life  Assurance  Society  v.  Langley  (1886),  32  Ch.  D.  460. 

C/)  Stephens  y.  Cheen,  [1895]  2  Ch.  148. 

(flr)  Lloyd  v.  Banlis  (1868),  L.  R.  3  Ch.  488,  p.  490. 

(h)  Saffron  Walden  Building  Society  v.  Rayner  (1880),  14  Ch.  D.  406. 

(0  Smith  V.  Smith  (1833),  2  C.  &  M.  231 ;  Willes  v.  aretnhiU  (1861), 
4D.  F.  &J.147. 

(A)  Willes  V.  Greenhill  (No.  1),  (1860),  29  B.  376. 

(0  Willes  T.  Greenhill  (No.  2),  (1861),  29  B.  387  ;  4  D.  F.  &  J.  147. 

(m)  Browne  v.  Savage  (1859),  4  Drew.  636  ;  Lloyd's  Bank  y,  Pearson^ 
[1901]  1  Ch.  865. 
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Duration  It  cannot  even  now  be  regarded  as  settled  how  long 

«««^°*  ®^  the  prophylactic  effect  of  notice  lasts.  Lord  Macnaghten 
seems  to  have  been  of  opinion  that  notice  once  properly 
given  would  be  valid  for  all  time,  and  would  not  become 
inoperative  by  reason  of  a  change  of  trustees  (n).  The 
decided  cases  do  not  go  so  far  as  this.  Where  A.  gives 
notice  of  an  assignment  to  X.,  who  is  trustee  of  a  fund 
together  with  Y.,  and  B.,  while  X.  is  still  a  trustee,  gives 
notice  of  an  assignment  to  X.  and  Y.  or  to  Y.,  A.  does  not 
lose  his  priority  over  B.  by  reason  of  X.'s  death,  although 
Y.  has  no  notice  of  A.*s  incumbrance  (o).  Moreover,  an 
assignee  who  gives  notice  to  all  the  trustees  in  existence  at 
^  the  date  of  his  assignment  is  entitled  to  priority  over  a 
A^ubsequent  assignee  who  has  taken  his  assignment  after 
the  death  or  retirement  of  all  these  trustees,  and  who  gives 
II..  notice  of  his  assignment  to  the  new  trustees  (jp).  But  it 
has  been  held,  that  where  A.  gives  notice  of  an  assign- 
^  ment  to  X.,  who  is  trustee  of  a  fund  together  with  Y.,  and 
n  after  X.  has  ceased  to  be  trustee,  B.  gives  notice  of  an 
assignment  to  Y.,  who  knows  nothing  of  A.'s  assignment, 
B,  has  priority  over  A.  (5).  The  rule  in  Dearie  v.  Hall  rests 
upon  no  principle ;  and  it  is  therefore  useless  to  consider 
which  of  these  cases  are  consistent  with  principle.  If  the 
object  of  the  rule  had  been  to  protect  assignees  against  the 
suppression  of  earlier  assignments,  it  would  have  been 
necessary  to  hold,  first,  that  notice  to  be  effectual  must  be 
given  to  all  the  existing  trustees ;  and,  secondly,  that  trustees 
are  bound  to  keep  a  record  of  notices  received,  and  that 
their  successors  are  bound  to  obtain  possession  of  the 
record ;  but  neither  of  these  rules  is  law. 

(iii.)  A  trustee  is  entitled  to  assume  that  the  persons  who 
are  at  one  time  his  cestuis  que  trust  remain  his  cestuis  que 
trust  until  he  is  informed  to  the  contrary.  He  is,  therefore, 
justified  in  paying  the  income  of  the  trust  property,  or,  if 
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(«)  Ward  V.  Duncomhe^  snpra^  p.  894. 

(joi)  Ward  v.  Dtmoomhe^  supra, 

0>)  In  re  Wasdale,  [1899]  1  Ch.  163. 

(rt  Timson  v.  Bamshottom  (1836),  2  Keen,  35. 
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the  truBt  has  determined,  in  transferring  the  capital  to  those 
ceatuis  que  trust  of  whose  rights  he  has  notice.  Where 
the  trust  property  is  in  the  shape  of  a  money  fund,  trustees  | 
are  not  bound  to  make  inquiries  of  retiring  trustees  as  to 
the  existence  of  assignments  by  the  original  cestuis  que 
trust,  and  if  the  trustees  distribute  it  without  regard  to  an  . 
assignment  of  which  they  have  no  notice,  they  incur  no 
liability  to  the  assignee  (r).  The  same  principle  applies 
d  fortiori  where  the  trust  property  is  land. 

Every  wrongful  disposition  of  the  trust  property  by  a  Remedies  of 
trustee  must  be  either  (1)  a  conversion  of  trust  property  l^J^^''*  ^^ 
into  money  for  the  purpose  of  committing  a  breach  of  trust ; 
or  (2)  an  unauthorised  purchase  with  trust  money  ;  or  (3)  an 
unauthorised  loan  of  trust  money ;  or  (4)  a  gratuitous  dis- 
position of  the  trust  property  either  by  paying  it  to  the 
wrong  person  or  by  losing  it.  If  a  trustee  sells  trust 
property  under  such  circumstances  that  the  sale  is  a  breach 
of  trust,  the  cestui  que  trust  has  two  alternative  courses 
open  to  him.  (1)  He  may  adopt  the  sale  as  a  sale  made  in  ^ 
performance  of  the  trust.  In  that  case  he  has  no  rights 
against  the  purchaser  and  no  right  to  an  account  against 
the  trustee.  His  only  right  is  to  treat  the  proceeds  of  sale 
or  the  investments  representing  them  as  still  subject  to 
the  trust.  The  trustee  cannot  set  up  his  own  breach  of 
trust  in  answer  to  the  claim  of  his  cestui  que  trust  {s), 
**  A  cestui  que  trust/*  said  Wigram,  V.-C,  in  Pinkett  v. 
Wright  (t),  "  may  have  a  right  to  complain  of  an  irregu- 
larity in  the  execution  of  a  trust,  and  may  repudiate  an 
investment  not  authorised  by  the  trust ;  but  the  trustee 
who  made  the  investment  with  trust  money  and  for  the 
purposes  of  the  trust,  cannot  arbitrarily  say  that  he  will 
claim  the  investment  as  his  own,  and  be  a  debtor  personally 
to  his  cestui  que  trust  for  the  breach  of  trust  he  has  com- 
mitted."    (2)  The  cestui  que  trust  may,  on  the  other  hand» 

(r)  Phipps  V.  Lovearove  (1878),  16  Eq.  80  ;  Hallow*  v.  Lloyd  (1888), 
39  Ch.  D.  686 ;    Ward  y.  Buncombe,  [1893]  A.  C.  369,  p.  392. 

(*)  Pinkett  v.  Wri^U  (1842),  2  Ha.  120 ;  S.  C.  Murray  y.  Pinkett 
(1846),  12  CI.  &  F.  764. 
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^  treat  the  sale  as  a  breach  of  trust,  and  in  this  case  he  may 

have  two  rights.  If  the  purchaser  had  notice  that  the 
^'  sale  to  him  was  made  in  breach  of  trust,  the  cestui  que 
trust  can  treat  the  property  sold  as  still  subject  to  the  trust, 
and  can  recover  it  from  the  purchaser.  Or  he  can,  if  he 
I  prefers,  make  the  trustee  who  has  sold  liable  personally 
as  for  a  breach  of  trust.  He  can  charge  him  in  a  suit  for  an 
account  with  the  value  of  the  property  sold  at  the  time  of 
the  sale  and  interest  from  that  time.  If  the  purchaser  had 
no  notice  that  the  sale  to  him  was  a  breach  of  trust,  he  is 
entitled  to  hold  the  property  free  from  any  claim  of  the 
cestui  que  trusty  who  is  relegated  in  that  case  to  his  remedy 
against  the  trustee.  Precisely  the  same  principles  apply 
where  a  trustee  makes  an  unauthorised  investment  or 
unauthorised  loan.  If  a  trustee  employs  trust  money  in  an 
unauthorised  purchase,  whether  of  land  or  stocks,  the  cestui 
que  trust  may,  if  he  pleases,  approbate  the  transaction  and 
take  to  the  land  or  stocks  which  have  been  purchased.  But 
he  may  also,  if  he  prefers,  reprobate  the  transaction,  and  in 
that  case,  if  the  vendor  of  the  land  or  stocks  had  notice 
that  his  purchaser  was  a  trustee  and  that  he  was  employing 
trust  money  in  breach  of  trust,  the  cestui  que  trust  may 
follow  the  trust  money  in  the  hands  of  the  vendor.  The 
cestui  que  trust  has  another  remedy  which,  if  the  vendor 
had  no  notice,  is  his  only  remedy.  He  may  make  his 
trustee  personally  liable  for  the  trust  money  employed  in 
the  unauthorised  investment.  Where  a  trustee  in  breach  of 
trust  makes  a  loan  on  personal  security,  the  cestui  qvs  trust 
may  approbate  the  loan.  His  remedies  are  then  the  same 
as  if  the  loan  had  been  authorised  by  the  instrument  creating 
the  trust.  On  the  other  hand,  he  may  reprobate  the  loan. 
In  that  case  he  may,  if  the  borrower  had  notice  that  the 
transaction  was  a  breach  of  trust,  recover  the  loan  from  the 
borrower  or  follow  it  into  the  property  into  which  it  has 
been  converted.  He  may,  whether  the  borrower  had  or 
had  not  notice,  recover  the  amount  of  the  loan  from  the 
trustee.  If  a  trustee  disposes  of  the  trust  property  without 
receiving  any  equivalent,  e.gr.,  if  he  conveys  land  to  the 
wrong  person  in  the  bond  fide  belief  that  that  person  is 
entitled  to  a  conveyance,  the  cestid  que  trust  can  at  his 
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option  follow  the  trust  property  as  against  the  person  to 
whom  it  has  been  transferred,  and  all  persons  claiming 
under  him  either  voluntarily  or  with  notice,  or  he  can 
enforce  his  personal  remedy  against  the  trustee. 

Where  a  cestui  que  trust  has  alternative  remedies  he 
may  select  the  one  which  he  finds  more  for  his  interest ; 
but  he  must  abide  by  the  choice  which  he  makes.  He 
cannot  obtain  inconsistent  relief ;  be  cannot  both  approbate 
and  reprobate  {u).  For  instance,  he  cannot  take  an  un- 
authorised investment  at  a  valuation  and  sue  the  trustee 
for  the  balance.  He  is  only  entitled  to  take  an  unauthorised 
investment  on  the  footing  of  treating  it  as  authorised :  on 
that  hypothesis  there  is  no  breach  of  trust  to  sue  for  (x). 
Again,  if  he  adopts  the  action  of  executors  in  carrying  on  a 
testator's  business  and  claims  to  take  the  profits  of  the 
business,  he  must  adopt  their  action  in  its  entirety :  he 
must  indemnify  them  against  the  debts  incurred  in  carrying 
on  the  business  (y), 

A  cestui  que  trust,  where  a  breach  of  trust  has  been  com-  The  pro- 
mitted  by  his  trustee,  has,  as  a  rule,  two  remedies,   a  remedy  of 
proprietary  remedy  and  a  personal   remedy.      The  pro-  the  cestui 
prietary  remedy  is  not  lost  by  any  change  in  the  character 
of  the  property.     No  transformation  of  the  trust  property, 
no  agglomeration  of  it  with  other  property,  can  affect  the 
right  of  the  cestui  que  trust  to  recover  it.     If  the  trustee 
mixes  trust  property  with  property  of  his  own,  the  cestui 
que  trust  is  entitled  to  treat  the  whole  aggregate  mass  as 
belonging  to  the  trust,  except  to  the  extent  to  which  the 
trustee  can  distinguish  his  own  property  (z).     If  the  trustee 
mixes  trust  property  with  property  of  his  own  in  an  insepa- 
rable mass,  the  cestui  que  trust  is  still  entitled  to  follow  the 
trust  property.     Thus,  where  the  proceeds  of  sale  of  trust 
property  have  been  invested  by  the  trustee,  together  -with 

(u)  ITeatheote  v.  Hulnie  (1819),  1  Jac.  &  W.  122  ;  Wight  wick  t.  Lord 
(1867),  6  H.  L.  Cas.  217,  p.  285  ;  Vytie  v.  Foster  (1874),  L.  R.  7  H.  L. 
318,  336. 

(«)  Thornton  v.  StoUll  (1855),  1  Jur.  (n.s.)  751. 

(y)  Dowse  v.  Ooi-ton,  [1891]  A.  C.  190,  p.  203. 

(«)  Lupton  T.  White  (1808),  15  Ves.  432  ;  Frith  y.  Cartland  (18G5), 
2  H.  &  M.  417  ;  Cook  v.  Addison  (1869),  7  Eq.  466. 
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money  of  his  own,  in  the  purchase  of  land,  the  cestui  qve 
trust  has  an  equitahle  lien  upon  the  land  to  the  extent  of 
the  trust  moneys  applied  in  its  purchase  (a).     Where  a  sale 
takes  place,  then,  after  the  cestui  que  trust  has  heen  reim- 
bursed in  full,  the  trustee  is  entitled  to  be  paid  the  amount 
contributed  by  him  ;  but  the  surplus,  if  any,  belongs  to  the 
cestvd^  que  trust  (b).      If  the  trustee  mixes  trust  property 
with  property  of  his  own  in  such  a  way  that  the  trust  pro- 
perty cannot  be  specifically  identified,  but  the  proportion 
which  it  bears  to  the  whole  mass  is  ascertained,  and  the 
trustee  then  sells  or  disposes  of  part  of  the  aggregate  whole 
in  a  way  which  would  be  a  breach  of  trust,  if  the  part 
disposed  of  were  trust  property,  he  will  be  deemed  to  be 
disposing  of  his  own  property.     A  trustee  is  never  deemed 
to  have  committed  a  breach  of  trust  if  his  acts  can  be  made 
consistent  with  a  due  execution  of  the  trust.     ''  Where  a 
party  does  an  act  which  may  be  lawful,"  says  Wiqram,  V.-C, 
in  Pinkett  v.  Wright  (c),  "a  court  of  justice  will,  even  in 
favour  of  the  party  doing  it,  intend  that  it  was  so,  imtil  the 
contrary  is  shown,  and  d  fortiori  will  the  court  so  intend  in 
favour  of  a  stranger,  who  would  be  injured  by  a  different 
intendment.    If  £20,000  Consols  were  standing  in  the  name 
of  a  party  who  was  trustee  of  one  moiety  and  beneficial 
owner  of  the  other  moiety,  and  that  party  were  to  sell  and 
transfer  £10,000  of  the  stock,  it  cannot  I  think  be  doubted 
for  a  moment  that  a  court  of  equity  would,  as  against  the 
trustee  and  his  assignees  in  bankruptcy,   hold  that  the 
£10,000  transferred  was  the  property  of  the  bankrupt,  and 
that  the  remaining  £10,000  was  not  the  property  or  in  the 
order  and  disposition  of  the  bankrupt,  but  was  subject  to 
the  trust." 

"Money  has       An  exception  was  at  one  time  made  to  the  principle  that 
no  earmark."  ^  ^^^.  ^^  ^^  ^^^  j^y^^  ^^^^  p^^p^^^  ^^^^^^  ^^^^ 

change  of  character.  It  was  said  that  "money  had  no 
earmark,"  and  could  not  be  followed.  The  phrase  **  money 
has  no  ear-mark  "  has  had  several  meanings  attached  to  it  in 

(a)  Price  V.  Blakemore  (1843),  6  B.  507. 
ib)  In  re  Pum/rey  (1882),  22  Ch.  D.  265. 
(c)  Supra,  p.  129, 
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the  course  of  a  long  career.     It  has  abeady  (d)  been  pointed 
out  that,  according  to  the  original  doctrine  of  the  common 
law,  if  money  was  delivered  to  A.  for  a  special  purpose, 
the  property  was  altered,  and  A.  became  a  debtor  for  the 
money.    Lord  Hardwicke  uses  language  more  than  once 
which  suggests  that  he  concurred  in  this  doctrine  {e).     The 
cases,   however,  in  which  it  was  applied  in  equity  were 
cases  in  which  trust  moneys  had  been  employed  in  the 
purchase  of  land  (/),  and  it  was  then  thought  that  the 
Statute  of  Frauds  prevented  the  admission  of  parol  evidence 
to  attach  a  trust  on  the  land.    After  it  was  settled  that 
parol  evidence  was  admissible  for  that  purpose  as  against 
a  trustee,  a  cestui  que  trust  was  allowed  to  follow  trust 
moneys  which  the  trustee  had  invested  in  land  (g).    In  the 
nineteenth  century  it  was  admitted  at  common  law  that, 
as  the  only  reason  for  the  rule  was  that  money  could  not 
be  distinguished,  the  rule  did  not  apply  if  the  money  could 
be  distinguished :  e.g.,  if  a  factor  received  the  proceeds  of 
sale  of  goods  consigned  to  him,  and  kept  them  in  a  bag 
separate  from  his  own  moneys,  or  paid  them  into  a  bank  to 
a  separate  account,  they  did  not  pass  to  his  assignee  in 
bankruptcy  (^).      The  rule    that  money  can  be  followed 
wherever  it  can  be  distinguished  was  extended  in  equity. 
If  A.  mijces  moneys  to  which  he  has  no  title,  whether  at 
law  or  in  equity,  with  his  own  moneys,  a  court  of  equity 
gives  the  true  owner  a  charge  on  the  aggregate  mass  for 
the  amount  of  his  own  moneys  paid  into  it.     If  A.  removes 
part  of    the  aggregate  mass,  he  will  be  deemed  to  be 
removing  his  own  moneys,  and  not  the  moneys  which  it 
would  be  fraudulent  for  him  to  remove  {i).    The  doctrine  that 
"money  has  no  earmark,"  as  at  present  understood,  only 
means  that  a  person  who  bond  fide  takes  money  as  currency, 
e,g,,  for  goods  supplied,  or  in  payment  of  an  antecedent  ' 

(d)  P.  116,  aTittf. 

(0   Watte  V.  Whorwood  (1741),  2  Atk.  159. 

(/•)  Case  of  the  Miller  at  Uxhndge,  cit.  3  Sw.  404  n  ;  Kirk  y.  Wehh 
(1698),  Pr.  Ch.  84  ;  Freem.  Ch.  229. 

07)  AfWH.  (,1726),  Sel.  Cos,  t.  King,  57;  Lnic  v.  Dighton  (1762), 
1  Amb.  409. 

(*)  Taylor  v.  Plumer  (1815),  .3  M.  &  S.  562 

(0  Peniu-ll  V.  Deffell  (1853),  4  D.M.&  G.  372  ;  U  re  Hallctt't  Eitate 
(1879),  13  Ch.  D.  696. 
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I    debt,  is  not  affected  by  any  want  of  title  in  the  person  from 
I    whom  he  received  it,  and  probably,  even  if  he  takes  it  from 

a  thief,  cannot  be  compelled  to  restore  the  money  where 

the  thief  is  prosecuted  to  conviction  (j). 

Illustrations  The  proprietary  remedy  of  a  cestui  que  trust  may  be 
of  the  right  illustrated  by  cases  in  which  a  trustee  has  placed  trust 
trust  moneys,  moneys,  either  by  themselves  or  in  conjunction  with  his 
private  moneys,  to  the  credit  of  his  private  banking  account. 
It  is  settled  that  the  cestui  que  truest  is  entitled  to  follow 
and  recover  trust  moneys  where  the  trustee  has  placed 
them  to  his  own  account  at  his  bank  (k).  In  such  a  case, 
they  are  generally  mixed  either  with  moneys  belonging  to 
the  trustee,  or  with  moneys  belonging  to  cestuis  que  trust 
under  other  trusts.  The  rule  in  Clayton*s  GasCy  which 
attributes  the  first  drawings  out  to  the  first  payments  in, 
does  not  apply  as  between  a  cestui  que  trust  and  his 
trustee,  or  any  person  claiming  under  the  trustee,  such  as 
an  execution  creditor  (Z),  but  it  applies  as  between  two 
cestuis  que  trust  where  there  is  a  conflict  between  them  (m). 
The  right  of  the  cestui  qv^  trust  as  against  his  trustee  must 
be  distinguished  from  his  right  as  against  the  banker.  The 
right  of  a  cestui  que  trust  to  follow  trust  funds  into  the 
banker's  hands  is  a  right  which  he  enjoys,  as  against 
the  banker,  only  by  subrogation  to  the  right  of  the  trustee. 
The  banker  is  a  debtor  to  the  trustee  for  the  balance 
standing  to  the  trustee's  credit ;  and  every  set-off  or  equity 
available  to  the  banker  against  the  trustee  is  also  available 
against  the  cestui  que  trust 

The  proprietary  remedy  of  the  cestui  que  trust  may  be 
further  illustrated  by  his  right  to  recover  from  his  trustee  the 
profits  made  by  the  trustee  in  carrying  on  business  whether 
alone  or  in  partnership  with  the  trust  funds.  If  a  trustee, 
without  the  authority  of  the  instrument  of  trust,  employs 
trust  funds  in  his  trade,  the  cestui  qus  trust  may  reprobate 

O')  Miller  V.  Rfice  (1758),  1  Burr.  452,  p.  457  ;  Moxs  v.  Hancock,  [1899] 
2  Q.  B.  Ill,  p.  118. 

(It)  P^?/«w«av.2)^jfc/Z  (1853),  4  D.M.&G. pp. 372,381,383,388;  FHthv, 
Cartland  (1865),  2  Hem.  &  M.  417.  See  also  In  re  Uallett  ^J-  Co,,  [1894] 
Q.  B.  237. 

(0  In  re  Ifallett'/t  E»t/ite  (1879),  13  Ch.  D.  696  ;  Hancock  v.  Smith 
(1889),  41  Ch.  D.  456. 

(m)  In  re  Stcnnin^,  [1895]  2  Ch.  433. 
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the  employment,  and  in  that  case  he  is  entitled  to  charge 
the  trustee  with  the  amount  of  the  funds  so  employed  and 
trade  interest,  i,e,,  interest  at  five  per  cent.  But  the  cestid 
que  trust  may  also,  if  he  pleases,  approbate  the  transaction, 
follow  the  trust  funds  into  the  business,  and  recover  them 
from  the  trustee,  together  with  the  profits  made  by  their 
employment  (n).  The  cestui  que  trust  is  entitled  to  an 
account  of  profits  whether  the  trustee  employs  the  trust 
funds  exclusively  in  the  business,  or  whether  he  mixes 
them  with  his  own  moneys  and  so  employs  them  (o).  The 
right  to  recover  the  actual  profits  of  a  business  is  seldom 
80  advantageous  to  a  cestui  que  trust  as  his  right  to  charge 
the  trustee  with  trade  interest.  The  profits  of  a  business 
are  seldom  derived  exclusively  from  the  capital  which  is 
employed.  The  apportionment  of  profits  must  be  affected 
by  considerations  of  the  source  of  the  profit,  the  nature  of 
the  business,  and  the  other  circumstances  of  the  case.  In 
many  cases  the  profits  of  a  business  have  no  ascertainable 
reference  to  the  capital,  cg.^  in  the  case  of  solicitors, 
factors,  brokers  or  bankers  {jp). 

The  question  whether  trust  funds  improperly  lent  by 
trustees  can  be  followed  into  the  hands  of  the  borrower 
depends  (as  has  been  already  stated)  {q)  on  whether  he  had 
notice  that  the  loan  to  him  was  a  breach  of  trust.  If  a 
trustee  lends  trust  moneys  to  a  person  who  has  notice  that 
the  loan  is  a  breach  of  trust,  the  borrower  becomes  a  trustee 
of  the  money  lent  (r).  If  the  borrower  employs  the  trust 
moneys  in  his  trade,  the  cestui  que  trust  can  make  him 
account  for  the  profits  (s).  If  the  borrower  invests  them 
in  land,  the  cestui  qu£  trust  can  follow  them  into  the  land 
and  recover  them  {t).      In  Flock  ton    v.   Bunning  (w),    an 

(n)  Palmer  v.  WkitehUl  (1809),  2  My.  &  K.  672  n  ;  Wcdderhurn  v. 
Wedderbvnm  (1856),  22  B.  84,  p.  100  ;  Lord  Provosi  v.  Lord  Advocate 
(1879),  4  App.  Caa.  823,  p.  838. 

(o)  Docker  v.  Somrs  (1834),  2  My.  k  K.  655. 

(p)  WilleU  V.  Blanford  (1842),  1  Ha.  253  ;  Simpson  v.  Chapman 
(1863),  4  D.  M.  &  G.  153,  p.  171 ;  Vyse  v.  Foster  (1872),  L.  li.  8  Ch.  309, 
p.  331. 

(j2)  P.  Ill,  ante, 

(r)  In  re  Dixon,  [1900]  2  Ch.  561,  p.  574. 

(*)  Ex  parte  Ilea  ton  (1819),  Back.  386. 

lt)Wilson  V.  Foreman  (1782),  2  Dick.  693.  This  ca«e  is  only  intelli- 
gible if  the  borrower  had  notice  that  the  loan  to  him  was  a  breach  of  trost. 

(u)  (1868),  8  Ch.  323  n. 
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executrix  carried  on  business  with  the  assets  of  her  testator^ 
without  authority,  first  alone,  and  afterwards  in  partner- 
Ship  ;  and  it  was  held  that  her  partners,  having  notice  of 
the  breach  of  trust,  were  liable  to  account  for  the  profits 
made  by  the  employment  of  the  assets.  On  the  other 
hrfbd,  where  a  trustee  lends  trust  funds  to  a  trader  or  firm 
to  be  employed  in  his  or  their  business,  and  they  have  no- 
notice  that  the  loan  is  a  breach  of  trust,  the  trader  or  firm 
are  merely  borrowers  from  the  trustee,  and  cannot  be 
'  made  accountable  to  the  cestui  que  trust  for  the  profits  of 
the  business  (re). 

The  personal  remedy  of  a  cestui  qvs  trust  against  his 
trustee  can  be  "exS^ised  either  by  suit  against  him  for  an 
account  or  by  proof  in  his  bankruptcy.  There  are  two 
forms  of  account  in  a  suit  by  a  cestui  que  trust  against  his 
trustee.  One  is  an  account  of  all  such  of  the  moneys  or 
funds  comprised  in  the  trust  deed,  or  from  time  to  time 
subject  to  the  trusts  thereof  as  have  been  possessed  or 
received  by  the  trustee,  or  by  any  person  by  his  order,  or 
for  his  use.  The  other  is  an  account,  in  addition  to  the 
former  account,  of  the  moneys  or  funds  comprised  in  the 
trust  deed,  or  from  time  to  time  subject  to  the  trusts 
thereof,  which  might,  without  the  wilful  neglect  or  default 
of  the  trustee,  have  been-  so  possessed  or  received  {y). 

The  former  is  the  common  account,  and  is  given,  as  of 
course,  where  a  decree  is  made  for  general  administration. 
In  taking  the  common  account,  the  cestui  que  tru^t  cannot 
charge  the  trustee  with  anything  beyond  his  actual  receipts. 
The  cest2ii  que  trust  is  not  permitted  to  show  that  there  is 
some  part  of  the  trust  funds  which  the  trustee  ought  to 

(«)  Stroud  V.  Gwyer  (1860),  28  B.  130  ;  CliUlingworth  v.  CliamherSy 
[1896]  1  Ch.  685.  lu  Stroud  v.  Qwyer  the  loan  was  not  authorised  bj 
the  will,  and  the  borrowers  had  notice  of  its  being  a  trust  fund  and  of  the 
terms  of  the  will  (pp.  132,  138).  Lord  Romilly  held,  however,  that  thej 
were  not  constructive  trustees,  and  his  decision  was  approved  by  the  Court 
of  Appeal  ( Vyse  v.  Foster^  sxipra^  p.  334).  Lord  RoHlLLY  speaks  as  if 
it  was  sought  to  make  the  borrowers  liable  as  trustees  simply  because  they 
had  notice  that>the  money  lent  was  a  trust  fund  (p.  141),  and  on  this  view 
of  the  case  it  is  correct. 

(y)  2  Seton,  5th  ed.,  p.  982  ;  Terrell  v.  Mathews  (1841),  1  Macn.  &  G. 
433  u. 
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have  got  in,  and  has  failed  to  get  in  (z).  But  a  trustee, 
where  the  common  account  is  being  taken,  can  properly 
be  charged  with  a  breach  of  trust  which  arises  on  the 
accounts  themselves.  On  taking  the  account  he  stands 
charged  with  his  receipts;  and  if  he  seeks  to  discharge 
himself  by  improper  payments,  the  discharge  is  dis- 
allowed (a).  Moreover,  in  cases  not  within  the  Trustee 
Act,  1888,  a  trustee  is  disallowed  improper  payments  made 
by  him,  although  more  than  six  years  before  action 
brought  (6).  Further,  if  on  taking  the  common  account, 
it  appears  that  a  trustee  has  improperly  retained  balances 
in  his  own  hands,  he  is  liable  to  be  charged  interest  on  the 
balances,  although  no  such  charge  is  raised  on  the  plead- 
ings, and  compound  interest  may  be  given  if  the  case 
requires  it.  For  this  purpose  an  additional  inquiry  is 
generally  directed  (c). 

In  order  to  obtain  an  account  on  the  footing  of  wilful  Account  on 
default  against  a  trustee,  the  cestui  que  trust  must  allege  ^^iifl^f  ^ 
and  prove  at  least  one  instance  of  wilful  default.  He  must  default, 
therefore  prove  that  there  is  some  part  of  the  trust  funds 
which  ought  to  have  been  received  but  was  not.  Thus  in 
a  case  against  an  executor,  proof  of  a  debt  duetto  the 
testator  is  the  foundation  of  an  account  on  the  footing  of 
wilful  default.  Where  the  debt  is-  proved,  the  burden  is 
thrown  on  the  executor  to  show  why  he  did  not  get  it  in  {d). 
Under  the  old  practice,  a  case  of  wilful  default  had  to  be 
proved  at  the  hearing,  because  no  inquiry  as  to  wilful 
default  could  be  added  after  the  decree.  Therefore,  if  the 
cestui  que  trust  discovered  in  the  course  of  the  suit  that 
the  trustee  had  been  guilty  of  misconduct,  his  remedy  was 
by  filing,  with  the  leave  of  the  court,  a  supplemental  bill 
adapted  to  the    state   of    circumstances  (e).      Under  the 

(z)  Dotose  V.  GoHon,  [1891]  A.  C.  190,  p.  202. 

(a)  In  re  Stevens,  [1898]  1  Ch.  162,  p.  172. 

(&)  In  re  Marsden  (1884),  26  Ch.  D.  783  ;  In  re  UyaU  (1888),  38  Ch.  D. 
609. 

(<?)  Tamer  v.  Turner  (1819),  1  Jac.fc  W.  39  ;  Jones  v.  Morrall  (1852), 
2  Sim.  (N.s.)  241 ;  In  re  Stevens,  snpra  ;  In  re  Barclay,  [  1899]  1  Ch.  674. 

(rf)  Stiles  V.  Ouy  (1848),  16  Sim.  230  ;  In  re  Brogden  (1888),  38  Ch,  D. 
646,  p.  667  ;  In  re  Stevens,  supra,  p.  171. 

(e)  Hodson  v.  Ball  (1842),  1  Phil.  177  ;  PaHlngton  v.  Reynolds  (\m^), 
4  Drew.  253  ;  4  Jar.  (N.B.)  200  ;  lu  re  Youngs  (1883),  30  Ch.  D.  421,  p.  431. 

p.B.  o 
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pnient  pcaetiee,  where  the  eetXtii  ^v^  trust  hms  dialed 
wilM  ddiuilt  in  his  {^esdingB,  either  on^naUy  or  ms 
ameikM,  bat  has  not  obcaizied  a  judgment  on  that  footiii^ 
the  eomt  can,  at  any  stage  of  the  proceedings,  oider  an 
aeooont  to  be  taken  on  that  footing  if  evidence  of  wilful 
default  is  addneed.  Thus,  if  in  the  prosecution  of  inquiries 
voder  an  ordinary  judgment  facts  come  out  which,  if  proved 
at  the  trials  would  have  enabled  the  cestui  que  trust  to  have 
then  obtained  an  inquiry  as  to  wilful  default,  that  inquiry 
will  be  added  (/).  An  account  on  the  footing  of  wUfnl 
ddanii  may  be  taken  in  two  ways.  1.  It  may  be  a  general 
account.  Although  only  one  or  two  cases  of  wilful  defiault 
are  proved  at  the  trial,  an  account  maybe  directed  generally  | 

on  the  footing  of  wilful  default,  which  will  apply  to  all 
the  acts  of  the  trustee,  and  in  such  a  case  he  may  be 
charged  with  wilful  default  in  respect  of  matters  as  to 
which  nothing  was  said  at  the  trial  (g).  2.  The  court  may 
think  that  the  cases  of  wilful  default  brought  forward  are 
not  suflicient  to  justify  a  general  account  upon  the  footing 
of  wilful  default,  and  in  such  a  case  the  court  will  direct 
special  inquiries  with  regard  to  the  particular  transactions 
in  question.  As  the  result  of  those  inquiries  there  may 
be  a  judgment  upon  the  footing  of  wilful  default  {h). 

Who  Are  A  suit  for  an  account  may  be  brought  against  any  person 

Accoimtabte  properly  appointed  a  trustee.  A  stranger  to  the  trust  is 
compellable  to  account  in  two  cases.  One  case  is,  if  he 
is  found  making  himself  a  trustee  de  son  tort — ^if  he  receives 
and  becomes  chargeable  with  some  part  of  the  trust 
property — if  he  has  at  some  moment  of  time  had  some  part 
of  the  trust  fund  in  his  possession.  The  second  case  is, 
where  a  stranger  to  the  trust  actually  participates  in  any 
fraudulent  conduct  of  the  trustee  to  the  injury  of  the 
ceatwi  qiie  trust — assists  with  knowledge  in  a  dishonest  and 
fraudulent  design  on  the  part  of  the  trustee — enables  any- 
one who  otherwise  might  not   have  had  the   power  to 

(/)  In  re  Symont  (1882),  21  Ch.  D.  757  ;  In  re  Youngs,  supra, 
(d)  (hope  V.  CaHt^r  (1852),  2  D.  M.  &  G.  292  ;   In  re  Stevens,  [1897] 
1  Ch.  442,  p.  482. 
(A)  In  re  Stevens^  supra. 
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commit  a  breach  of  trust  (i).  The  agent  of  a  trustee  stands 
in  the  same  position  as  a  stranger  to  the  trust.  An  agent 
is,  as  a  rule,  only  liable  to  account  to  his  principal.  Hence 
a  banker  or  solicitor  employed  by  a  trustee  cannot  as  a 
rule  be  made  to  account  to  the  cestui  que  trust.  He  may 
rely  on  the  legal  power  of  the  trustee,  and  assume  omnia 
rite  esse  acta.  He  is  only  liable  to  account  to  the  cestui 
que  trv^t  in  the  cases  in  which  a  stranger  would  be 
liable  {k),  A  stranger  to  the  trust  makes  himself  a  trustee 
de  son  tort  in  three  classes  of  cases.  1.  A  person  who 
assumes  to  act  as  trustee  under  an  express  trust,  although 
not  properly  appointed,  is  liable  to  account  as  a  trustee 
de  son  tort  (Q.  A  person  is  not  liable  as  a  trustee  de  son 
tort  unless  he  has  trust  property  either  actually  vested  in 
him,  or  so  /ar  under  his  control  that  he  can  require  it  to 
be  vested  in  him.  He  does  not  become  a  trustee  de  son  tort 
because  cheques  drawn  against  the  trust  account  require 
to  be  initialled  by  him  (m).  2.  A  stranger  to  the  trust  who 
disposes  of  part  of  the  trust  property,  whether  under  the 
direction  of  the  trustee  or  not,  in  a  way  which  to  his 
knowledge  is  a  breach  of  trust,  is  accountable  as  trustee 
de  son  tort.  Thus  a  solicitor  to  a  trust  and  receiver  of  the 
trust  estates  who  had  employed  the  trust  moneys  for  his 
private  profit,  and  rendered  no  account  to  anybody  (n) — a 
solicitor  to  a  trust  wha  got  the  capital  into  his  hands  and 
allowed  a  tenant  for  life  to  spend  it  (o) — a  solicitor  to  a 
trust  who  paid  a  trust  fund  into  his  own  bank,  which 
failed  (p),  were  held  accountable  to  the  cestui  que  trust  as  ' 
trustees  de  son  tort  On  the  other  hand,  the  agent  of  a 
trustee  who  receives  trust  property  in  the  course  of  his 

(0  BameM  t.  Addy  (1874),  9  Ch.  244. 

(JC)  Keane  y.  B4)hdrt9  (\%\9\  4  Madd.  332  ;  Loektoood  y.  Ahdy  (1846), 
14  Sim.  437  ;  Attortiey-Oeneral  y.  Earl  of  Clieiterfield  (1854),  18  B.  696 ; 
Maw  y.  Pearson  (1860),  28  B.  196  ;  Harries  y.  Bees  (1867),  37  L,  J.  Ch. 
102. 

(0  Pearce  y.  Pearee  (1856),  22  B.  248 ;  Life  Association  of  Scotland  y. 
Siddal  (1861),  3  D.  F.  &  J.  58,  p.  69  ;  Hennessey  y.  Bray  (1863),  33  B.  96, 
102. 

(«)  In  re  Barney y  [1892]  2  Ch.  266. 

In)  Myler  y.  FitzpatHck  (1822),  6  Madd.  360. 

(o)  Morgan  y.  Stephens  (1861),  3  Git  226. 

l^p)  Hardy  y.  Caley  (1864),  33  B.  365.  Another  case  where  the  agent's 
liability  was  edtablished  is  Lee  y.  Sankey  (1872),  15  £q.  204. 
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agency  and  deals  with  it  as  sach  agent  under  the  direction 
of  the  trustee,  does  not  hecome  a  trustee  de  ton  iort(q)* 
So  a  solicitor  who  receives  trust  money  from  the  trustee 
for  the  purpose  of  a  specific  investment,  and  who  invests  it 
accordingly,  is  not  liable  as  for  a  breach  of  trust  where 
the  investment  turns  out  to  be  made  on  insufficient 
security  (r).  Probably  he  would  not  become  liable  merely 
by  reason  of  a  defect  in  the  appointment  of  his  principal, 
the  trustee  («).  3.  A  purchaser  of  trust  property  from  the 
trustee  with  notice  that  the  sale  to  him  is  a  breach  of 
trust  becomes  a  trustee  de  son  tort.  But  a  stranger  to  the 
trust  who  receives  from  the  trustee  in  discharge  of  the 
trustee's  private  debt  money  which  he  knows  to  be  parfc  of 
the  trust  property,  is  not  liable  as  a  trustee  de  son  tort 
unless  he  knew  that  the  payment  to  him  was  a  breach  of 
trust.  He  is  entitled  to  presume  omnia  rite  esse  acia(t). 
Hence,  in  order  that  a  solicitor  to  the  trust  may  be  debarred 
from  accepting  payment  of  his  costs  out  of  the  trust  property, 
be  must  be  fixed  with  notice  that  at  the  time  when  he 
accepted  payment  the  trustee  had  been  guilty  of  a  breach 
of  trust  such  as  would  preclude  him  from  resorting  to  the 
trust  property  for  payment  of  costs  (u).  A  stranger  to  the 
trust  may  be  also  accountable  to  the  cestui  que  trusty 
although  he  has  not  received  any  part  of  the  trust  funds,  if 
he  has  knowingly  assisted  a  trustee  in  committing  a  breach 
of  trust.  Thus,  if  the  agent  of  a  trustee,  knowing  that  a 
breach  of  trust  is  being  committed,  assists  in  that  breach 
of  trust,  he  is  personally  answerable,  though  he  may  be 
employed  as  the  agent  of  the  person  who  directs  him  to 
commit  the  breach  of  trust  {x). 
Measure  of  A  trustee  who  improperly  pays  away  trust  money  is 
r**bTt*^*'^    treated,  for  the  purpose  of  the  personal  claim  against  him, 

(jl)  HarrieM  t.  Rees  (1867),  37  L.  J.  Ch.  102  ;  In  re  Spencer  (1881), 
61  L.  J.  Ch.  271. 

(r)  Brinsden  v.  Williams,  [1894]  3  Ch.  185. 

(O  Mara  v.  Browiie,  [1896J  1  Ch.  99. 

(0  /«  re  Blundell  (1888),  40  Ch.  D.  370 ;  TJionuon  v.  Clydesdale 
Bank,  [1893]  A.  C.  282. 

(it)  jn  re  Blundell,  mpra. 

(ip)  Attorney-General  v.  Corporation  of  Leicester  (1844),  7  B.  176. 
See  Wehh  t.  Ledsani  (1855),  1  Kay  &  J.  385  ;  1  Jur.  (K.8.)  776. 
Cf.  Fylvr  r.  Fyler  (1841),  3  B.  550,  p.  567. 
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as  having  it  still  in  his  hands ;  and  a  trustee  who  neglects 
to  get  in  trust  money  is  treated,  for  the  purpose  of  the 
personal  claim  against  him,  as  having  recovered  it  at  the 
proper  time.  From  these  principles  the  following  ruled 
have  been  derived. 

1.  Where  the  trustee  has  improperly  retained  trust 
money  in  his  hands,  or  has  invested  it  in  an  unauthorised 
security,  or  has  paid  it  over  to  the  wrong  persons,  his 
liability  is  the  amount  of  the  trust  money  so  retained, 
invested  or  paid,  with  interest  from  the  date  of  the  retainer, 
investment  or  payment.  The  principle  which  governs  the 
liability  of  a  trustee  to  pay  interest  and  the  rate  of  interest 
with  which  the  trustee  in  default  is  to  be  visited  has  been 
laid  down  by  Lord  Cranworth  in  Attorney -General  V. 
Alford  (y),  A  trustee  should  never  be  charged  inpoenam. 
He  ought  only  to  be  charged  ''  with  the  interest  which  he  has 
received,  or  which  the  court  is  justly  entitled  to  say  he  ought 
to  have  received,  or  which  it  is  so  fairly  to  be  presumed  that 
he  did  receive,  that  he  is  estopped  from  saying  that  he  did  not 
receive  it."  From  this  principle  the  following  consequences 
follow,  (i)  Where  a  trustee  unnecessarily  retains  balances 
in  his  hands,  or  by  want  of  due  care,  without  fraud,  causes 
or  permits  trust  money  to  be  lost,  he  is  chargeable  with  the 
amount  retained  or  lost  and  with  interest  on  it  at  three  per 
cent.  {z).  (ii)  Where  a  trustee — although  acting  under  a 
bond  fide  mistake — pays  over  trust  money  to  the  wrong 
person,  he  is  required  to  replace  it  with  interest  at  three 
per  cent.  (a),  (iii)  The  same  rule  applies  where  a  trustee 
makes  an  unauthorised  investment  (6).  (iv)  If  a  trustee 
who  is  required  by  the  terms  of  the  trust  to  accumulate, 
instead  of  accumulating  retains  balances  in  his  hands,  he  is 

(y)  (1855),  4  D.  M.  &  G.  843,  p.  851.  See  also  per  James,  L.J.,  in 
Vy^e  V.  Fogter  (1872),  8  Ch.  309,  p.  333. 

(z)  Eobinson  v.  Rohinsm  (1851),  1  D.  M.  &  G.  247, 255  ;  Jones  y.  Foxall 
(1852),  16  B.  388 ;  Holgate  v.  HavooHh  (1853),  17  B.  259  ;  Attamey- 
General  v.  Alford  (1865),  4  D.  M.  &  G.  843  ;  Stafford  v.  Fiddon  (1857), 
28  B.  386  ;  Blogg  v.  Johmon  (1867),  L.  K.  2  Ch.  225,  228. 

(fi)  -4«£>rn/;y-6^ew5rflZv.ir(5Wtfr(1861),9H.L.Cas.654,680;  Edgars. 
Reymldt  (1858),  4  Drew.  269  ;  In  re  Hulkes  (1886)^  ,83  Ch.  D.  652  ; 
Jn  re  Sharjpe,  \n92'\  1  Ch.  154, 170, 171. 

(J)  Learoydy,  WJiiteley  (1887),  12  App.  Caa.  727. 
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charged  with  interest  at  three  per  cent,  with  annual  (c)  or 
even  semi-annual  (d)  rests.  The  rate  of  interest  charged 
against  the  trustee  in  the  four  cases  above  was  formerly 
four  per  cent.,  but  it  has  recently  been  reduced  (perhaps 
somewhat  prematurely)  to  three  per  cent,  {e),  (v)  If  a 
trustee  keeps  money  fraudulently  in  his  hands,  meaning  to 
appropriate  it  to  himself,  the  court  may  fairly  infer  that  he 
used  the  money  in  speculation,  by  which  he  either  did  make 
five  per  cent,  or  ought  to  be  estopped  from  saying  that  he 
did  not.  The  court  does  not  enquire  what  have  been  the 
actual  proceeds,  but  presumes  ''  in  odium  spoliatoris  *'  that 
the  trustee  made  the  higher  rate  (/).  (vi)  If  the  trustee  has 
not  only  improperly  retained  balances,  but  has  used  them 
or  allowed  them  to  be  used  in  trade,  the  cestui  que  trust  is 
in  general  at  Hberty  to  charge  the  trustee  with  interest  at 
five  per  cent.,  that  being  the  ordinary  rate  of  interest  paid 
on  capital  in  trade,  with  semi-annual  rests  (g).  Simple 
interest  only  at  five  per  cent,  was  given  where  the  trustee 
in  default,  being  a  solicitor,  had  paid  a  trust  fund  into  the 
common  accoimt  of  his  firm,  the  groimd  being  that  com- 
pound interest  is  not  obtained  upon  the  money  employed  by 
a  solicitor  (h). 

2.  Where  a  trustee  is  bound  by  the  terms  of  his  trust  to 
invest  trust  money  in  the  public  funds  or  in  any  specific 
investment,  and  instead  of  doing  so  retains  it  in  his  hands, 
the  cestui  que  trust  may  elect  to  charge  him  either  with  the 
amount  of  the  money  or  with  the  amount  of  the  stock  which 
he  might  have  purchased  with  the  money  (t).  If  a  trustee 
is  not  bound  to  invest  trust  money  in  any  specific  invest- 

(c)  Knott  T.  CaUee  (1852),  16  B.  77 ;  In  re  Barclay,  [1899]  1  Ch.  674. 

id)  In  re  EmnieWe  Egtate  (1881),  17  Ch.  D.  142. 

(e)  In  re  Barclay^  supra;  Bowles  t.  Bebb,  [1900]  2  Ch.  107,  p.  118  ; 
Wyman  v.  Paterson,  [1900]  A.  C.  271,  pp.  279,  289. 

(/)  Jones  T.  FoomUI  (1852),  15  B.  388 ;  Attorney-General  v.  Aiford 
(1855),  4  D.  M.  &  G.  843,  p.  852  ;  Mayor  of  Berwick  t.  Murray  (1857), 
7D.M.&G.497. 


In  re  Batu,  [1902]  2  Ch.  314. 

(A)  Burdich  t.  Qarrich  (1870),  5  Ch.  233. 

(0  Shepherd  t.  Movls  (1845),  4   Ha.  500  ;    Robinson  v.  RoUnson 
(1861),  1  D.  M.  Ac  G.  247,  256,  261. 
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ment,  but  has  a  discretion  to  invest  it  in  various  ways,  and 
instead  of  doing  so  retains  it  in  his  hands,  the  only  right  of 
the  cestui  que  trust  is  to  charge  him  with  the  money  retained 
and  interest  (Ap). 

3.  Where  an  authorised  investment  has  been  realised 
with  a  view  to  putting  the  proceeds  of  sale  in  an  invest- 
ment which  is  a  breach  of  trust,  or  where  a  trustee  reaUses 
an  authorised  investment  and  retains  the  proceeds  of  sale 
improperly  in  his  hands,  the  cesi/ui  qv^  trust  has  a  further 
remedy.  He  can  treat  the  original  sale  as  a  breach  of 
trust,  and  require  to  have  the  original  investment  replaced 
with  its  accumulated  dividends  (I), 

4.  A  trustee  is  only  liable,  in  the  case  of  an  improvident 
investment,  for  the  sum  advanced  in  excess  of  the  sum  for 
which  the  security  would  be  a  proper  investment  together 
with  interest  (m). 

5.  A  trustee  who  fails  to  get  in  property  belonging  to  the 
trust  is  liable,  if  the  property  was  in  the  form  of  money,  for 
the  amoimt  which  he  failed  to  get  in  and  interest  at  three 
per  cent.  (n).  If  the  property  was  in  the  form  of  stocks  the 
cestm  que  trust  can,  at  his  option,  make  the  trustee  account 
for  the  value  of  the  stocks  at  the  time  when  they  ought  to 
have  been  recovered  with  interest  at  three  per  cent,  or 
make  him  replace  the  stocks  themselves  and  account  for 
the  intermediate  dividends  (o).  If  a  trustee  fraudulently 
neglects  to  get  in  trust  property,  he  is  liable  to  account  with 
interest  at  five  per  cent. 

6.  A  trustee  cannot  set  off  a  gain  on  one  transaction 
against  a  loss  on  another  {p), 

(Jt)  Marsh  T.  Bunter  (1822),  6  Madd.  295  ;  Shepherd  y.  Afouls(lSi5'), 
4  Ha.  500  :  Rohinum  t.  Rohinnon  (1851),  1  D.  M.  a&  G.  247. 

(Z)  Hewett  v.  Foster  (1843),  6  B.  269 ;  Phillipson  v.  OaUy  (1848), 
7  Ha.  516,  528  ;  Penny  t.  AvUon  (1856),  8  Jar.  (NJ3.)  62  ;  Be  Massing- 
herd's  Settlement  (1890),  63  L.  T.  296. 

(«»)  Tnwtce  Act,  1893  (56  &  57  Vict.  c.  53),  s.  9. 

In)  Styles  t.  €hiy  (1849),  1  Macn.  &  G.  422.  This  case  yirtaally  over- 
roles  Lotoso-n  y.  Copeland  (1787),  2  B.  C.  C.  156,  and  Tehhs  y.  Carpenter 
(1816),  1  Madd.  290,  p.  299,  on  which  Mr.  Lewin  relies,  p.  387. 

(d)  Fenwiok  y.  QreenweU  (1847),  10  B.  412,  p.  422  ;  MeOaohen  y.  Dew 
(1851),  16  B.  84. 

(^p)  Adye  y.  Feuilleteau  (1783),  3  Swans.  84  n. 
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7.  A  trustee  is  only  liable  as  on  a  simple  contract  and  not 
as  on  a  specialty.  He  is  only  liable  as  on  a  specialty  if  he 
would  be  liable  on  a  specialty  at  law.  E.g.,  if  a  trustee  has 
covenanted  by  deed  to  apply  trust  money  in  a  particular 
way,  and  then  misapplies  it,  the  amount  due  from  him  in 
respect  of  the  misapplication  is  a  specialty  debt  (q). 

8.  Where  several  trustees  have  committed  a  breach  of 
trust,  each  of  them  is  severally  liable  for  the  whole  amount 
for  which  the  cestui  que  trust  is  entitled  to  sue.  There  is 
no  joint  liability  as  distinct  from  the  several  liability,  except 
where  the  liability  for  a  breach  of  trust  can  be  enforced 
against  a  partnership  and  a  joint  estate  (r). 

Proof  in  the  A  cestm  que  trust  is  entitled  to  prove  in  bankruptcy  in 
bankruptcy,  respect  of  a  breach  of  trust  committed  by  his  trustee  ;  and 
he  is  entitled  to  prove  for  the  amount  which  he  could 
recover  in  a  suit  for  an  account  {s).  The  Bankruptcy  Act, 
1883  (^),  avoids  as  a  fraudulent  preference  a  transfer  or 
payment  made  by  an  insolvent  debtor  **  in  favour  of  any 
creditor ''  within  a  prescribed  time  before  his  bankruptcy. 
It  has  been  laid  down  in  various  cases  that  a  repayment  by 
a  trustee  to  his  cestui  que  trust  or  co-trustee  of  trust  money 
which  he  has  misappropriated  is  not  a  fraudulent  preference 
although  the  repayment  is  made  under  circumstances  which, 
as  between  a  debtor  and  his  creditor,  would  constitute  a 
fraudulent  preference  {v)*  A  cestui  qtLe  trust,  say  these 
authorities,  is  not  a  creditor  of  his  trustee,  nor  is  one  trustee 
a  creditor  of  another  trustee.  It  is  true  that  the  misappro- 
priation of  trust  money  by  a  trustee  never  gave  a  legal 
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(^)  Adey  t.  Arnold  (1852),  2  D.  M.  &  G.  432  ;  Holland  v.  Holla/nd 
(1869),  4  Ch.  449.  The  observations  of  Lord  Cbanwobth  in  Lockka/rt  v. 
McUly  (1857),  1  De  G.  &  J.  464,  are  rather  loosely  expressed,  bat  do  not 
conflict  with  the  above  decisions. 

>)  Ex  parte  Adanuon  (1878),  8  Ch.  B.  807,  p.  820. 

>)  JSr  parte  Adamson  (1878),  8  Ch.  D.  807,  p.  819  ;  JSmma  Silver 
Mining  Co.  v.  Orant  (1880),  17  Ch.  D.  122,  p.  130  ;  In  re  Parket  (1887), 
19  Q.  B.  D.  84. 

(0  Section  48. 

(«)  Sinclair  v.  WiUm  (1855),  20  B.  324,  per  Romillt,  M.R.  ;  Ex 
parte  Stubbin*  (1881),  17  Ch.  D.  58,  p.  69,  per  Jambs,  L.J. ;  Ex  parU 
Taylor  ri886),  18  Q.  B.  D.  295,  p.  301,  per  LINDLBT,  L.J.  See  also  In 
re  Blackpool  Motor  Car  Co.,  [1901]  1  Ch.77,  p.  85,  and  ^^r  Rigby,  L.J., 
in  In  re  Lake,  [1901]  1  Q.  B.  710,  p.  715. 
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CBiJiae  of  action  to  the  cestui  que  trust,  but  it  entitled  the 
4^stui  que  trust  to  bring  a  suit  for  an  account  in  equity,  and 
as  the  amount  found  due  on  taking  the  account  might  be 
proved  in  bankruptcy,  it  appears  only  reasonable  to  hold 
that  the  Act  includes  in  the  word  "creditor"  a  person 
haxing  an  equitable  claim  for  the  payment  of  money  which 
might  be  enforced  by  suit  in  equity  or  by  proof  in  bank-* 
Tuptcy.  In  accordance  with  this  view  it  is  laid  down  both 
by  Lord  Justice  James  (x)  and  by  Lord  Halsbuby  {y)  that 
if  a  trustee  commits  a  breach  of  trust  by  misappropriating 
trust  money,  his  cestui  que  trust  is  a  creditor  within  the 
provision  against  fraudulent  preference  in  respect  of  the 
money  misappropriated  (z). 

A  cestui  que  trust,  in  pursuing  his  personal  remedy,  has  Anoillary 
two  ancillary  remedies.  (1.)  He  has  a  lien  upon  property  ^™ce«^»^ 
purchased  by  the  trustee  with  trust  funds  in  breach  of  que  trust. 
trust  (a).  If  a  trustee  makes  an  unauthorised  investment, 
and  the  cestui  qus  trust  elects  to  treat  the  investment  as  a 
breach  of  trust,  the  cestui  qvs  trust  is  entitled  to  a  lien  on 
the  investment  for  the  amount  of  trust  funds  invested ;  and 
he  can  enforce  his  lien  by  sale.  But  he  must  give  the 
trustee  the  option  of  redeeming,  i,e.,  of  taking  to  the  invest* 
ment  on  the  terms  of  making  up  for  the  breach  of  trust. 
The  cestui  que  trust  cannot  sell  without  the  concurrence  of 
the  trustee.  The  sale  of  an  unauthorised  investment  by  the 
cestui  que  trust  without  giving  notice  to  his  trustee  is  equi« 
valent  to  an  adoption  of  the  investment  as  belonging  to  the 
trust  and  disentitles  him  to  any  further  remedy  against  the 
trustee  (6).  On  the  other  hand,  where  the  investment  is  a 
breach  of  trust  not  as  being  unauthorised,  but  as  being  im- 
provident, there  the  investment  is  part  of  the  trust.  The 
cestui  que  trust,  strictly  speaking,  has  not  a  lien  upon  it ; 
it  is  his  absolutely.     He  is  not  required  to  exercise  the 

(ar)  Ex  parte  Kelly  ^  Co.  (1879),  11  Ch.  D.  306. 

(y)  Sharp  t.  Jackwn,  [IS99]  A.  C.  419,  p.  426. 

(z)  The  langnage  of  LiINDLBY  and  Fbt,  L.JJ.,  in  Webb  y.  Stenton 
(1883),  11  Q.  B.  D.  518,  is  to  the  name  effect,  pp.  526,  630. 

(a)  Mant  v.  Zeith  (1852),  15  B.  524  ;  Mb  parte  Norru  (1869),  4  Ch. 
280. 

(&)  Hutrnton  v.  StokUl  (1866),  1  Jur.  (N.8.)  751. 
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option  of  rejecting  of  accepting  it.  He  can  either  retain 
the  investment  or  be  gew  sell  it  without  giving  notice  to 
the  trustee  and  make  the  trustee  acoonnt  for  the  difference 
between  the  value  of  the  inveetment  and  the  amount  of 
trust  funds  misapplied.  The  trustee  has  no  absolute  right 
to  take  the  Investment  on  paying  the  amount  invested  in 
it  {c].  (2.)  The  cestui  que  trust  also  has  a  right  to  insist 
that  the  trustee  shall  not  receive  any  interest  to  which  h© 
ie  entitled  in  the  trust  property  until  he  has  made  good  the 
breach  of  trust  {d).  The  court  treats  the  trustee  as  having 
received  his  share  by  anticipation.  The  principle  apphes 
not  merely  to  interests  which  the  trustee  takes  in  the  first 
instance  but  also  to  derivative  interests,  e.g.,  an  interest 
which  the  trustee  takes  as  next-of-kin  of  an  intestate 
beneficiary  (e),  or  an  interest  which  be  acquires  by 
purchase  (/). 

The  loss  of  equitable  remedies  is  dealt  with  at  large 
hereafter.  Two  points,  however,  which  affect  the  remedies 
of  the  cesbui  que  trust  as  against  bis  tmstee  may  be  con- 
sidered now :  (1)  the  effect  of  s.  3  of  the  Judicial  Trustees 
Act,  1896  (^),  and  (2)  the  effect  of  acqiiieecence  by  a  cestui 
gv£  trust  in  a  breach  of  trust.  (1)  The  Judicial  Trustees 
Act,  1696,  provides  [h) :  If  it  appears  to  the  court  that  a 
trustee,  whether  appointed  under  this  Act  or  not,  is  or  may 
be  personally  liable  for  any  breach  of  trust,  whether  the 
transaction  alleged  to  be  a  breach  of  trust  occurred  before 
or  after  the  passing  of  this  Act,  but  has  acted  honestly  and 
reasonably,  and  ought  fairly  to  be  escaaed  for  the  breach  of 
trust  and  for  omitting  to  obtain  the  directions  of  the  court 
in  the  matter  in  which  be  committed  such  breach,  then  the 
conrt  may  relieve  the  trustee  either  wholly  or  partly  from 
personal  liability  for  the  same.    The  dispensing  power  given 


elf'«((»t,[1900]2Ch.lM. 
(e)  Jacubi  v.  Byiaiwe  (1874),  17  Eq.  341. 
(/)  D«eHng  t.  Dimring  (1889),  43  Clh.  D.  203. 
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to  the  court  by  this  section  has  been  frequently  exercised  (i). 
(2)  A  cestui  que  trust  who  concurs  or  acquiesces  in  a  breach 
of  trust  cannot  obtain  any  relief  against  his  trustee  in  respect 
of  it  (A).  It  is  immaterial  that  the  cestui  que  trust  has  him- 
self derived  no  benefit  from  the  breach  of  trust.  A  person 
who  instigates  a  breach  of  trust  cannot,  if  he  himself  subse- 
quently becomes  a  beneficiary,  compel  the  trustee  to  make 
good  the  loss  occasioned  by  such  breach.  He  has  no  rights 
against  the  trustee,  even  though,  when  the  breach  of  trust 
was  committed,  he  did  not  know  that  he  was  interested  in 
the  trust  property,  or  that  the  act  which  he  instigated 
was  a  breach  of  trust  (Q.  Where  one  of  two  trustees  is 
himself  a  cestui  que  trust  he  cannot  call  on  the  other  to 
replace  stock  which  they  have  both  permitted  to  be 
misapplied  (m). 

(i)  The  moBfc  important  cases  are  In  re  Turner,  [1897]  1  Ch.  536  ;  In 
re  Kay,  [1897 J  2  Ch.  518  ;  In  re  Stuart,  [1897]  2  Ch.  583  ;  In  re 
GHndey,  [1898]  2  Ch.  593  ;  PerHns  t.  Bellamy,  [1899]  1  Ch.  797  ; 
In  re  Lord  de  Clifford' »  Estate,  [1900]  2  Ch.  707  ;  Chapman  v.  Broume, 
[1902]  1  Ch.  785,  p.  804. 

(*)  BHee  v.  Stokee  (1805),  11  Ves.  319,  p.  326 ;  WalJter  t.  Symonds 
(1819),  3  Swans.  1,  p.  64  ;  MaiOand'e  Case  (1853),  4  D.  M.  &  G.  769, 
p.  779  ;  Burrows  t.  Walls  (1855),  5  D.  M.  &  G.  232,  p.  251  ;  Farrant  v. 
Blanchford  (1863),  1  D.  J.  &  S.  107. 

(0  EfMTU  V.  Benyon  (1887),  87  Ch.  D.  329. 

(m)  Butler  t.  Carter  (1868),  5  Eq.  276,  p.  281. 
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CHAPTEE    X. 

BE8PON8IBILITT    OF    TRUSTEES    FOB    AGENTS 

AND    CO-TBnSTEES. 

Trustee  Act,  The  Trustee  Act,  1893,  provides  (a)  that  a  trustee  shall, 

1893  8  24  •  .  .1 

*  '  '  without  prejudice  to  the  provisions  of  the  instrument,  if 
any,  creating  the  trust,  be  chargeable  only  for  money  and 
securities  actually  received  by  him  notwithstanding  his 
signing  any  receipt  for  the  sake  of  conformity,  and  shall  be 
answerable  and  accountable  only  for  his  own  acts,  receipts, 
neglects,  or  defaults,  and  not  for  those  of  any  other  trustee, 
nor  for  any  banker,  broker,  or  other  person  with  whom  any 
trust  moneys  or  securities  may  be  deposited,  nor  for  the 
insufficiency  or  deficiency  of  any  securities,  nor  for  any 
other  loss,  unless  the  same  happens  through  his  own  wilful 
default.  This  section  reproduces  the  common  indemnity 
clause  which  was  usually  inserted  in  trust  deeds,  and 
neither  that  clause  nor  the  enactment  appears  to  make  any 
substantial  alteration  in  the  liability  of  trustees  from  what 
it  would  be  under  the  general  law  (b).  Under  the  enact- 
ment, as  well  as  apart  from  it,  a  trustee  is  liable  for  his 
actual  receipts,  and  receipts  by  an  agent  appointed  to  collect 
trust  funds  are  actual  receipts  by  the  trustee.  Under  the 
enactment,  as  well  as  apart  from  it,  a  trustee  is  liable  for 
a  loss  which  has  occurred  through  his  own  wilful  default ; 
and  failure  to  supervise  the  acts  of  a  co-trustee  is  wilful 
default  within  the  meaning  of  the  Act. 

Responsibility  fob  Agents. 

A  trustee  is  responsible  for  his  actual  receipts,  and  every 
receipt  by  an  agent  appointed  by  the  trustee  to  collect  trust 
funds  is  an  actual  receipt  by  the  trustee,  for  which  he  is 
chargeable  in  taking  the  common  account.    If  a  trustee 

(a)  Section  24.  (h)  Lewin  on  Trasts,  10th  ed.,  p.  295. 
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pays  over  trust  funds  to  an  agent  for  some  purpose  con- 
nected with  the  administration  of  the  trust,  the  trust  funds 
are  still,  in  equity,  in  the  possession  or  power  of  the 
trustee;  and  if  the  agent  misappropriates  them  or  loses 
them,  the  trustee  primd  facie  cannot  discharge  himself  by 
showing  that  there  was  such  a  misappropriation  or  loss. 
But  if  it  can  be  shown,  first,  that  the  appointment  of  an 
agent  for  the  purpose  of  deahng  with  the  trust  funds  was 
under  the  circumstances  proper,  and  secondly,  that  the 
trustee  has  exercised  a  proper  supervision  over  the  acts  of 
the  agent,  then  the  liabiUty  which  primd  facie  attached  to 
the  trustee  is  discharged.  Where  a  trustee  can  show  that 
he  has  acted  properly  in  employing  an  agent,  the  onus 
probandi  then  lies  on  those  who  seek  to  charge  the  trustee 
with  a  loss  arising  from  the  agent's  default  (c). 

It  is  therefore  material  to  consider,  first,  under  what  Trustee, when 
circumstances  a  trustee  is  justified  in  appointing  an  agent,  °^  ^' 
and  secondly,  how  far  a  trustee  is  bound  to  exercise  super- 
vision over  the  agent's  conduct.  First :  Trustees  are  not 
boimd  to  transact  in  their  own  persons  any  trust  business 
which  persons  acting  with  reasonable  care  and  prudence 
on  their  own  account  would  ordinarily  conduct  through 
mercantile  agents.  When,  according  to  the  usual  and 
regular  course  of  business,  moneys  receivable  or  payable 
ought  to  pass  through  the  hands  of  mercantile  agents,  that 
course  may  properly  be  followed  by  trustees,  though  the 
moneys  are  trust  moneys.  If  under  such  circumstances, 
and  without  any  other  misconduct  or  default  on  the  part  of 
the  trustees,  a  loss  takes  place  through  the  fraud  or  neglect 
of  the  agents  employed,  the  trustees  are  not  liable  to  make 
the  loss  good  (d),  "  Trustees,''  said  Lord  Habdwicee  in 
Jones  v.  Lewis  (e),  •'  are  to  keep  trust  property  as  their  own, 
and  take  the  same  care ;  if,  therefore,  a  man  lodged  trust 
money  with  a  banker,  if  lost,  in  many  cases  the  court  has 
discharged  the  trustee,  especially  if  lost  out  of  the  banker's 

(O  In  re  Brier  (1884),  26  Ch.  D.  238. 

(<0  ^-c  parte  Belchitr  (1754),  1  Amb,  218;  SpHgM  y.  Oaunt  (1883), 
9  App.  Cas.  1. 
(0  (1751),  2  Ves.  sen.  240. 
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hands  by  robbery."  Secondly :  Even  where  a  trustee  is 
justified  in  paying  trust  moneys  to  an  agent,  or  in  allowing 
him  to  receive  trust  moneys,  the  trustee  is  not  justified  ia 
allowing  those  moneys  to  remain  in  the  agent's  hands 
longer  than  is  reasonably  necessary  to  effect  the  purpose 
for  which  the  agent  received  them;  e,g,y  where  trustees 
allow  an  agent  to  receive  a  debt  due  to  the  trust,  they  are 
not  justified  in  leaving  the  money  in  his  hands  for  a  longer 
time  than  is  reasonably  require^  to  enable  him  to  pay  it 
over  to  them  (/).  Both  these  principles  are  illustrated 
by  the  cases  of  Ex  parte  Belchier  and  Speight  v.  Gaunt. 
In  Ex  parte  Belchier  (g)  the  assignee  of  a  bankrupt 
employed  a  broker  to  sell  tobacco  by  auction.  The  money 
was  paid  to  the  broker.  It  had  been  in  his  hands  for  about 
ten  days  when  he  died  insolvent.  Lord  Habdwicke  held 
that  the  assignee  was  not  liable.  ''Where  trustees,"  he 
said,  ''  act  by  other  hands,  either  from  necessilly,  or  con- 
formable to  the  common  usage  of  mankind,  they  are  not 
answerable  for  losses."  In  Speight  v.  Gaunt  {h)  a  trustee 
employed  a  broker  to  invest  trust  moneys  in  securities  of 
municipal  corporations.  The  broker  represented  to  the 
trustee  on  a  bought  note  that  he  had  purchased  on  the 
London  Stock  Exchange  certain  securities  of  the  class 
required.  The  trustee  paid  the  purchase  price  to  the 
broker,  who  misapplied  the  money.  The  trustee  was 
relieved  from  liability.  The  employment  of  a  broker  for 
the  purpose  of  buying  Stock  Exchange  securities  (said  Lord 
Selbobne)  was  primd  fade  proper ;  and  it  was  immaterial 
that  the  securities  in  question  might  also  have  been 
obtained  more  easily  than  some  others  by  private  inquiry. 
The  trustee  was  justified  in  giving  credit  to  the  representa- 
tion made  upon  the  bought  note  and  in  paying  the  money 
to  the  broker,  the  usual  and  regular  course  of  business  on 
the  London  Stock  Exchange  being  for  the  money  under 
such  circumstances  to  pass  through  the  broker's  hands. 
Nor  was  the  trustee  liable  on  the  ground  of  wilful  default 

(/)  Wyman  v.  Paterson,  [1900]  A.  C.  271,  pp.  280,  288. 

(^)  (1754),  Amb.  218  ;  Edmondt  y.  Peahe  (1843),  7  B.  239,  i%  similar. 

(A)  (1883),  9  App.  Cas.  1. 
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for  omitting  to  take  any  active  measures  for  more  than  a 
month  to  obtain  the  transfers  or  documents  of  title,  as  he 
was  justified  in  believing  that  that  interval  might  be  no 
more  than  it  was  proper  or  reasonable  to  allow  in  the 
ordinary  course  of  such  business  for  obtaining  from  the 
corporations  the  proper  evidence  of  title. 

In  the  following  cases  the  trustee  has  been  held  liable  Truatee  when 

either  (i)  for  employing  an  agent  improperly,  or  (ii)  for  not 

exercising  a  proper  supervision  over  him : — (i)  In  In  re 

Earl  of  Lichfield  {pj  an  assignee  in  bankruptcy  employed 

the  clerk  of  the  commission,  a  person  of  very  little  credit, 

to  pay  dividends.    The  clerk  embezzled  the  money.    Lord 

Habdwicke  held  the  assignee  liable.     In  Olwst  v.  Waller  (^), 

liord  Lanodale  held  trustees  liable  for  authorising  payment 

to  their  solicitor  of  the  purchase  money  of  land  sold  by 

them  instead  of  taking  possession  of  it  and  investing  it  on 

the  trusts  of  the  settlement.    The  effect  of  this  decision 

has   been  removed  by  statute.     The  Trustee  Act,  1893, 

provides  (Z)  that  a  trustee  may  appoint  a  solicitor  to  be  his 

agent  to  receive  and  give  a  discharge  for  any  money  or 

valuable  consideration  or  property  receivable  by  the  trustee 

under  the  trust,  and  that  he  may  appoint  a  banker  or 

solicitor  to  be  his  agent  to  receive  and  give  a  discharge 

for  any  money  payable  to  the  trustee  under  or  by  virtue  of 

a  policy  of  assurance.     This  enactment  does  not  exempt  a 

trustee  from  any  Uability  which  he  would  have  incurred 

if  the  Act  had  not  been  passed,  in  case  he  permits  any  such 

money,  valuable  consideration,  or  property  to  remain  in 

the  hands  or  under  the  control  of  the  banker  or  solicitor  for 

a  period  longer  than  is  reasonably  necessary  to  enable  the 

banker  or  solicitor,  as  the  case  may  be,  to  pay  or  transfer 

the  same  to  the  trustee,     (ii)  In  Matthews  v.  Brise  {m)  a 

trustee  made  an  investment  in  exchequer  bills  through  his 

brokers.    He  permitted  the  bills  to  remain  undistinguished 

for  more  than  twelve  months  in  the  hands  of  the  brokers, 

(0  (1737),  1  Atk.  87  ;  West,  t.  Hardw.  201. 

(ib)  (1846),  9  B.  497.    See  also  In  re  Bellamy  and  Metropolitan  Board 
of  Works  (1883),  24  Ch.  D.  387. 

(0  Section  17.  (in)  (1843),  6  B.  239. 
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who  in  some  respects  acted  as  bankers.    They  became 
bankrupt.     Lord  Langdale  held  him  liable  on  the  ground, 
that  he  ought  to  have  kept  them  in  bis  own  hands,  or 
at  least  to  have    distinguished    them.      In    Rowland   v. 
Witherden  (n)    the    trustees    paid    trust    money   to    their 
solicitor  for  the  purpose  of  an  investment  on  mortgage. 
The  solicitor  misapplied  it.     Lord  Tbubo  held  the  trustees 
liable  on  the  ground  that  they  were    bound   to    satisfy 
themselves  in  some  other  way  than  by  the  mere  assurances 
of  their  sohcitor  and  by  payments  made  by  him  as  for 
interest  that  the  money  was  really  invested  on  mortgage. 
They  did  not  even  require  to  see  the  mortgage  deed. 


Actual 
possession 
of  trust 
property  by 
trustee. 


BesfonsibhiIty  fob  Co-Tbustees. 

The  liability  of  one  trustee  for  the  acts  and  defaults 
of  another  may  be  conveniently  considered  under  three 
heads — First :  With  what  trust  property  or  trust  moneys  is 
a  trustee  chargeable  on  the  ground  of  actual  possession  or 
receipt?  Secondly:  Where  a  trustee  is  chargeable  with 
trust  property  or  trust  moneys,  under  what  circumstances 
is  he  discharged  if  he  allows  the  trust  property  or  trust 
moneys  to  come  under  the  control  of  a  co-trustee  ? 
Thirdly :  If  a  trustee  has  never  had  possession  or  been 
in  receipt  of  trust  property  or  trust  moneys,  when  is  he 
chargeable  for  failure  to  obtain  the  possession  or  receipt 
from  a  co-trustee  ? 

1.  A  trustee  is  chargeable  with  all  the  trust  property  which 
he  has  consented  to  have  vested  in  his  name  so  that  it 
cannot  be  disposed  of  without  his  concurrence.  He  is  also 
chargeable  with  the  rents,  profits,  and  income  of  trust 
property  received  by  him,  and  with  debts  due  to  the  trust 
got  in  by  him.  He  is  also  chargeable,  as  has  been  pointed 
out  (o),  with  the  receipts  of  any  person  appointed  by  him 
to  collect  any  part  of  the  trust  property.  The  receipts  of 
an  agent  are  the  receipts  of  his  principal,  but  the  receipts 
of  one  trustee  are  not  the  receipts  of  his  co-trustee. 


(n)  (1851),  3  Macn.  &  G.  568,  p.  574.    A  similar  case  is  Bottoeh  y. 
Floyer  (1866),  35  B.  603  ;  L.  R.  1  Eq.  26. 
(c»)  P.  204,  awU, 
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In   reference  to  a  trustee's  receipts  two  points  arise — 
(i)  what  are  actual  receipts  by  a  trustee,  and  (ii)  under  what 
circumstances  is  one  trustee  the  agent  of  another  to  receive 
part  of  the  trust  property  so  that  his  receipts  can  be  treated 
as  the  receipts  of  his  co-trustee,  (i)  It  was  settled  at  an  early 
time  that  the  signature  of  a  receipt  by  a  trustee  was  not 
sufficient  to  charge  him  with  the  money  expressed  to  be 
received.    A  party  pa3dng  money  to  trustees  is  not  dis- 
charged except  by  a  receipt  signed  by  all.     A  trustee  who 
^ves  a  receipt  is  entitled  to  show  that  he  has  not  received 
any  part  of  the  money  for  which  he  gave  it  because  his 
concurrence  can  be  explained  on  another  ground,  namely, 
the  necessity  of  giving  a  discharge  to  the  payer.    He  is  said 
to   sign  in  these  cases  for  conformity  only  {p).    Where 
payment  is  made  to  trustees  in  cash,  doubts  may  sometimes 
arise  which  of  them  has  received  the  money.     Kay,  J., 
expressed  the  opinion  that  if  moneys  are  laid  down  on  a 
table  in  the  presence  of  all  the  trustees  that  is  a  receipt 
by  all  (g).     (ii)  Where  trustees  appoint  one  of  their  number 
to  act  as  receiver  and  manager  of  the  trust  property  and 
to  collect  the  rents,  the  appointment  does  not  per  se  make 
the  other  trustees  responsible  for  his  acts,  but  it  makes  the 
trustee  so  appointed  agent  of  the  other  trustees  for  the 
purposes  for  which  he  is  appointed,  and  they  are  responsible 
for  his  acts  so  far  as  they  would  have  been  responsible  for 
the  acts  of  a  stranger  appointed  by  them  (r).     It  is  seldom, 
however,  that  one  trustee  can  be  treated  as  agent  of  the 
others.     "  That  the  office  of  trustee,"  says  Lord  Gottenham 
in  Home  v.  Pringle  (s),  **  and  of  factor  or  cashier  to  the 
property   are    inconsistent   cannot    be   disputed.      If    the 
execution  of  the  trust  requires  such  appointment,  it  becomes 
the   duty  of   the  trustee  to  exercise  his  discretion   and 
judgment  in  the  selection  of  the  officers,  and  his  vigilant 

(;>)  Fellom  t.  3/i^cAcW  (1705),  1  P.  Wm8.81  ;  BHce  v,  Stokes  (1805), 
11  Ves.  319. 

(g)  In  re  Flower  and  Metropolitan  Board  of  World  (1884),  27  Ch.  D. 
592,  p.  599. 

(r)  Home  t.  Pringle  (1841),  8  CI.  k,  F.  264,  p.  288. 

(#)  Supra,  p.  287. 

P.E.  p 
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superintendence  of  their  proceedings  when  appointed ;  all 
which  is  lost  to  the  trust  when  a  trustee  is  appointed  to 
the  execution  of  those  duties."  It  follows  that  the  appoint- 
ment of  a  trustee  as  agent  to  the  trust  can  only  be  proper 
where  the  creator  of  the  trust  either  explicitly  or  implicitly 
has  sanctioned  such  an  appointment. 

2.  Where  a  trustee  is  chargeable  with  trust  property, 
he  can  only  discharge  himself  of  it  by  a  disposition  made 
in  the  due  administration  of  the  trust.  If  a  trustee 
sells  trust  property  in  the  due  administration  of  the 
trust,  he  ceases  to  be  chargeable  with  that  property  ; 
whether  he  becomes  chargeable  with  the  proceeds  of  sale  is 
quite  another  matter.  If  he  has  not  actually  received  the 
proceeds  of  sale,  he  cannot  be  chargeable  as  with  their 
actual  receipt.  If  he  has  allowed  a  co-trustee  to  receive 
the  proceeds  of  sale,  he  may  b6  chargeable  on  the  ground  of 
vnlful  default  either  for  not  preventing  the  co-trustee  from 
getting  exclusive  possession  of  them  or  for  allowing  the 
co-trustee  to  retain  them ;  and  where  a  trustee  is  chargeable 
on  the  ground  of  wilful  default,  the  measure  of  his  liability 
is  the  same  as  if  he  had  actually  received  the  trust  property 
which  he  has  allowed  his  co-trustee  to  receive  or  retain. 
But  the  liability  of  a  trustee  on  the  ground  of  wilful  default 
can  only  be  enforced  in  a  proceeding  properly  instituted  for 
that  purpose.  On  the  other  hand,  where  a  trustee  has- 
joined  in  a  sale  of  trust  property  which  was  not  required  in 
the  due  administration  of  the  trust,  he  remains  chargeable 
with  the  property,  and  his  liability  to  replace  it  can  be 
enforced  against  him  in  taking  the  common  account.  His^ 
liability,  it  will  be  observed,  is  a  liability  to  replace  the 
property ;  it  is  not  a  liability  to  account  for  the  proceeds  of 
sale.  In  Hanbury  v.  Kirkland  (^),  trustees  A.  and  B,  exe- 
cuted a  power  of  attorney  to  trustee  C,  a  solicitor,  to  enable 
him  to  sell  stock  vested  in  the  trustees  on  his  representation 
that  he  had  an  opportunity  of  investing  the  property  on 
mortgage.  The  trustees  made  no  inquiry  what  was  the 
intended  security  and  who  was  to  be  the  mortgagor.    They 

(Q  (1829),  3  Sim.  265.    See  also  Chamhen  v.  Minchin  (1802),  7  Vefl. 
186  ;  Lord  Shiphrouk  v.  Lord  Ilifichinbr oak  (lSOo\  11  Ves.  252. 
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were  obliged  to  reinvest  the  stock  and  account  for  the  divi- 
dends since  the  last  payment.  In  some  of  the  cases  the 
liability  of  a  trustee  who  joins  in  a  sale  not  required  in  the 
due  administration  of  the  trust,  has  been  treated  as  a 
liability  to  account  for  the  proceeds  of  sale.  If  trustee  A. 
allows  trustee  B.  to  receive  money  which,  but  for  A.*s 
concurrence,  B.  could  not  have  received,  that,  it  is  said,  is 
equivalent  to  a  receipt  by  B.  as  A.'s  agent,  and  is  therefore 
a  constructive  receipt  by  A.  (u).  The  other  view,  however, 
is  supported  by  the  best  authorities.  It  has  already  been 
pointed  out  {x),  that  where  a  trustee  transfers  trust  property 
to  an  agent  to  be  applied  by  the  agent  for  some  purpose 
connected  with  the  due  administration  of  the  trust,  the 
trustee  is  treated  as  still  in  possession  of  the  trust  property. 
Just  as  a  trustee  may  employ  a  co-trustee  to  collect  trust 
property,  where  the  author  of  the  trust  has  authorised  the 
employment,  so  he  may,  where  there  is  a  like  authority, 
employ  a  co-trustee  to  dispose  of  property  belonging  to  the 
trust ;  and  in  that  case,  as  in  the  other,  he  will  be  respon- 
sible for  the  acts  of  his  co-trustee  to  the  same  extent  as  he 
would  be  responsible  for  the  acts  of  a  stranger  employed  by 
him. 

3.  A  trustee  may  also  be  made  responsible,  in  proceedings  Liability  of 
properly  instituted  for  the  purpose,  for  his  wilful  neglect  or  *^^J*^  ^°^ 
default.     In  a  proceeding  founded  on  breach  of  trust,  the  or  default, 
trustee  is  made  to  account  not  only  for  what  he  has  received, 
but  for  what,  but  for  his  wilful  neglect  or  default,  he  might 
have  received.     Now  a  trustee  might,  but  for  his  wilful 
neglect  or  default,  have  received  trust  property  (a)  if  he 
improperly  allows  his  co-trustee  to  receive  it,  or  (b)  if  he 
improperly  allows  his  co-trustee  to  retain  it.     The  duty 
of  each  of  several  trustees  to  exercise  an  effective  surveil- 
lance over  the  other  or  others  is  especially  insisted  on  in 
the  more  modem  cases.     **  The  theory  of  every  trust,"  said 
Kay,  J.,  in    In    re    Flower   and  Metropolitan  Board  of 
Works  {y),  "is  that  the  trustees  shall  not  allow  the  trust 

(tt)  See  Joy  y.  Campbell  (1804),  1  Sch.  &  Lef.  328,  p.  347  j  Blaheley  v. 
Blahcley  (1855),  1  Jur.  (N.8.)  368. 

(jt)  P.  204,  ante.  (y)  (1884),  27  Ch.  D.  592,  p.  696. 
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moneys  to  get  into  the  hands  of  any  one  of  them,  but  that 
all  shall  exercise  control  over  them.  They  must  take  care 
that  they  are  in  the  hands  of  all,  or  invested  in  their  names 
or  placed  in  a  proper  bank  in  their  joint  names.  It  is  quite 
clear  that  if  by  their  acts  they  enable  one  of  themselves  to 
receive  the  moneys,  they  are  liable  for  the  receipt  of  them 
just  as  much  as  if  they  all  received  them,  because  they 
enabled  the  one  trustee  to  do  that  which,  but  for  their 
special  authority,  he  would  not  have  been  enabled  to  do. 
The  reason  why  more  than  one  trustee  is  appointed  is  that 
they  shall  take  care  that  the  moneys  shall  not  get  into  the 
hands  of  one  of  them  alone,  that  they  shall  take  care  that 
the  trust  moneys  are  always  under  the  power  and  control  of 
every  one  of  them,  and  they  have  no  right,  as  between 
themselves  and  the  cestui  qiie  trusty  unless  the  circumstances 
are  such  as  to  make  it  imperatively  necessary  to  do  so,  to 
authorise  one  of  themselves  to  receive  the  moneys."  The 
rules  laid  down  in  this  passage  are  supported  by  decisions 
and  dicta  gradually  increasing  in  severity  over  more  than  a 
century.  "  As  soon  as  a  trustee,"  said  Lord  Eldon  {z)^  "  is 
fixed  with  knowledge  that  his  co-trustee  is  misapplying  the 
money,  a  duty  is  imposed  upon  him  to  bring  it  back  into 
the  joint  custody  of  those  who  ought  to  take  better  care  of 
it."  "  A  trustee,"  said  Lord  Langdale  (a),  "  who  stands 
by  and  sees  a  breach  of  trust  committed  by  his  co-trustee 
becomes  responsible  for  that  breach  of  trust."  In  Dix  v. 
Burford  {b)  a  testator,  who  died  in  1823,  left  a  mortgage 
debt  secured  by  a  conditional  surrender  of  copyholds  to  his 
executors,  A.  and  B.,  upon  certain  trusts.  A.  and  B. 
assented  to  the  legacy.  Neither  the  testator  nor  his  execu- 
tors were  ever  admitted.  The  mortgagors  in  1830  paid  A., 
who  misapplied  the  money.  Lord  Eomilly  held  B.  liable 
on  the  ground  that,  the  moment  he  was  constituted  trustee, 
it  became  his  duty,  by  notice  or  otherwise,  to  make  it 
impossible  for  his  co-trustee  to  receive  and  misapply  the 

(z)  Bnce  t.  Stohea  (1805),  11  Ves.  319,  p.  327. 

la)  Booth  V.  Booth  (1838),  1  B.  125,  p.  130.    See  also  Lincoln,  v.  Wright 
<1841),  4  B.  427. 

(&)  (1854),  19  B.  409. 
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trust  funds.  There  was  an  indemnity  clause  ;  but  this,  said 
his  lordship,  afforded  no  security  to  a  trustee  who  neglected 
to  take  the  steps  necessary  to  secure  the  fund.  In 
Thompson  v.  Finch  (c)  the  sum  of  £1,000  became  payable 
to  two  trustees,  A.  and  B.  It  was  received  by  A.  (although 
B.  joined  in  the  receipt),  who  advanced  it  on  mortgage  in 
his  own  name.  The  money  could  not  be  recovered,  and  A. 
was  discharged  under  the  insolvent  Act.  B.  was  held  liable. 
It  became  B.'s  duty,  said  Knight-Bruce,  L.J.,  when  he 
was  aware  that  A.  had  received  the  money,  to  see  promptly, 
that  is  to  say,  with  all  due  despatch,  to  the  money  being 
invested  in  their  joint  names  in  conformity  with  the  trusts 
of  the  settlement.  Turner,  L.J.,  concurred.  Bomilly,  M.B., 
thought  that  B.  was  liable  not  only  on  this  ground,  but  also 
for  allowing  A.  to  receive  the  money — ^an  opinion  which  some 
expressions  in  the  judgments  of  the  Court  of  Appeal  appear 
to  favour.  In  Mendes  v.  Guedella  (d)  one  trustee  Ellis  was 
allowed  by  his  co-trustees  to  take  bearer  securities  out  of  a 
box  for  the  purpose  of  conversion  into  other  securities.  He 
did  not  replace  the  whole  of  the  new  securities.  Wood,  V.-C, 
held  the  co-trustees  hable  for  the  loss  on  the  ground  that 
they  ought  to  have  ascertained  that  the  new  securities 
had  been  put  in  the  box.  The  box  was  handed  over  to 
bankers  to  hold  on  behalf  of  all  the  trustees.  They,  how- 
ever, delivered  it  to  Ellis,  who  removed  the  rest  of  the 
securities,  both  new  and  old.  The  co-trustees  were  held 
not  liable  on  the  ground  that  the  loss  occurred  through  the 
carelessness  of  the  bankers.  In  Lewis  v.  Nobbs  (e)  two 
trustees  invested  in  bearer  bonds  (which  were  held  to  be  a 
proper  investment),  and  agreed  that  each  should  hold  one 
half  of  the  bonds.  One  trustee  absconded.  Halii,  Y.-C, 
held  the  other  liable  on  the  ground  that  the  duty  of  the 
trustees  was  to  make  an  investment  in  the  names  of  both, 
so  that  the  bonds  should  not  be  transferable  without  the 
action  of  both,  or,  where  the  bonds  were  transferable  by 
delivery,  care  should  have  been  taken  that  there  could  not 
be  any  improper  disposition  of  them.     It  has  recently  been 

(e)  (1856).  22  B.  316  ;  8  D.  M.  &  G.  560. 

(i)  (1862),  8  Jur.  (N.8.)  878.  (0  (1878),  8  Ch.  D.  591. 
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laid  down,  that  where  securities  to  bearer  are  held  by 
trustees,  they  should  be  deposited  in  a  bank  in  the  names 
of  all. the  trustees,  and  the  bankers  should  act  as  agents 
in  cutting  off  the  coupons  when  required  (/). 

Differenoe  in  The  difference  between  the  old  and  modem  decisions  as 
to  change  in  ^  ^^^  liabilities  of  trustees  for  the  acts  of  agents  or  co- 
conduotmg  trustees  is  due  partly  to  a  change  in  the  methods  of 
conductmg  busmess  owing  to  the  improvement  of  com- 
munications and  the  increase  of  banking  facilities.  What 
was  necessary  a  hundred  years  ago  is  not  necessary  now. 
Now,  if  a  receiver  of  rents  living  in  Wales  wishes  to  remit 
sums  to  London,  he  has  only  to  pay  the  rents  into  a  bank 
in  his  neighbourhood  and  draw  a  cheque  in  favour  of  the 
creditor  in  London.  In  Lord  Hardwicke's  time  it  appears 
to  have  been  necessary,  or  at  least  most  convenient,  to 
transport  the  rents  in  specie  to  Bristol  and  buy  bills  of 
exchange  drawn  by  a  Bristol  merchant  upon  a  London 
merchant.  Again,  where  money  cannot  be  invested,  it  is 
now  the  duty  of  trustees  to  keep  it  in  a  bank  in  their  joint 
names.  In  the  time  of  Lord  Macclesfield  a  trustee  was 
justified  in  depositing  it  with  any  solvent  man  of  business. 
Thus,  in  Attorney-General  v.  Randell  {g),  three  trustees 
joined  in  a  receipt  for  £650  but  one  alone  received  the 
money.  He  paid  £400  for  the  purposes  of  the  trust,  and 
then  failed,  about  four  years  after  the  money  was  first 
received.  Lord  Macclesfield  held  his  co-trustees  not 
liable.  "Suppose  all  the  money,"  he  said,  ''had  been 
lodged  in  banker's  hands  bond  fide,  and  he  had  failed, 
should  the  trustees  have  been  answerable?  And  if  they 
entrust  one  of  themselves  for  convenience  or  necessity  at 
a  time  when  he  is  solvent,  which  is  no  more  than  making 
him  their  banker,  shall  equity  punish  where  there  is  no 
default?" 

(/)  In  re  Be  PotJimier,  [1900]  2  Ch.  529. 
(^)  (1734),  21  Via.  Abr.  534,  pi.  9. 
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CHAPTEE  XI. 

TRUSTEE'S  BIGHT  TO  INDEMNITT  OB 

CONTBIBUTION. 

The  right  of  a  trustee  to  indemnity  or  contribution  falls 
under  two  heads :  (1)  his  right  to  indemnity  in  respect  of 
€osts,  charges  and  expenses  properly  incurred  in  the  execu- 
tion of  his  trust ;  (2)  his  right  to  indemnity  or  contribution 
where  he  has  committed  a  breach  of  trust. 

1.  The  costs,  charges  and  expenses  in  respect  of  which  a  Indemnity  in 
trustee  is  entitled  to  an  indemnity  include  all  expenses  costs/ 
properly  incurred  in  the  execution  of  his  trust  (a).     Thus,  charges,  and 
a  trustee  is  entitled  to  his  costs  as  between  solicitor  and     ^ 
client  of  an  action  to  administer  the  trusts.     Such  costs  are 
not  costs  within  the  discretion  of  the  court.     The  trustee's 
right  to  them  can  only  be  forfeited  if  he  has  been  guilty  of 
misconduct  (6).    A  trustee  is  entitled  to  an  indemnity  for 
his  costs  of  actions  properly  brought  or  properly  defended 
by  him  for  the  benefit  of  the  trust  estate ;  but  an  action  is 
not  necessarily  proper  because  it  was  advised  by  counsel  (c). 
Where  an  action  is  defended  by  a  trustee  for  the  benefit  of 
the  trust  estate  he  is  entitled  to  an  indemnity  although  at 
the  same  time  he  is    defending   his  own  character  (d). 
Where  a  trustee  acts  with  due  diligence  and  employs  a 
proper  agent  to  do  an  act  which  the  trustee  is  justified  in 
directing  to  be  done,  but  the  agent  makes  a  mistake,  the 
consequences    of    which   subject   the  trustee  to    a    legal 
liability,   the  liability  must  be  borne  by  the  estate.    In 

(a)  Any  person  who,  under  the  doctrines  of  the  coart,  is  made  a  trustee 
of  property  acquired  by  him,  e.g.^  a  tenant  for  life  who  renews  leaseholds, 
is  entitled  to  an  indemnity  out  of  the  property  for  the  cost  of  its  acquisi- 
tion (^Cooper  V.  Phibha  (1867),  L.  R.  2  U.  L.  149 ;  Rowley  y.  Quinever, 
[1897]  2  Ch.  603). 

(6)  Turner  v.  Hancock  (1882),  20  Ch.  D.  308  ;  In  re  Lore  (1886), 
29  Ch.  D.  348. 

(tf)  Stott  y.  MUne  (1884),  25  Ch.  D.  710. 

(<0  Walters  v.  Woodhridge  (1878),  7  Ch.  D.  604. 
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Riffhtto 
inaeiimity 
out  of  trust 
estate. 


Right  to 
personal 
indemnity. 


Benett  v.  Wyndham  (e),  a  trustee  of  real  estate  directed  an 
oak  to  be  felled.  A  bough  in  falling  broke  the  leg  of  a 
veterinary  surgeon,  who  recovered  £1,200  and  costs  against 
the  trustee.    The  trustee  was  held  entitled  to  an  indemnity. 

The  trustee's  right  to  an  indemnity  may  always  be 
enforced  against  the  trust  estate  in  respect  of  which  the 
trustee  has  incurred  a  debt  or  liability,  and  it  may  be 
enforced  under  certain  circumstances  against  the  cestui 
que  trust  personally.  The  Trustee  Act,  1893,  provides  (/) 
that  a  trustee  may  reimburse  himself,  or  pay  or  discharge 
out  of  the  trust  premises,  all  expenses  incurred  in  or  about 
the  execution  of  his  trusts  or  powers.  This  enactment  only 
gives  statutory  authority  to  an  equitable  rule  of  ancient 
date  (g).  Where  what  was  once  one  trust  estate  has  been 
split  up  into  several  smaller  distinct  trust  estates,  the  liabi- 
lities incidental  to  one  of  them  cannot  be  thrown  on  the 
beneficial  interests  in  the  others.  Whether  there  has  been 
such  a  severance  is  a  question  of  fact  (h).  The  amount  in 
respect  of  which  a  trustee  is  entitled  to  an  indemnity  is  a 
first  charge  on  all  the  trust  property — income  as  well  as 
corpus  (i).  Hence,  a  trustee  may  retain  out  of  income  costs 
properly  incurred  by  him  until  provision  can  be  made  for 
raising  them  out  of  corpus  (A;).  A  trustee  who  has  a  right 
to  indemnity  out  of  a  trust  estate  is  entitled  to  be 
indemnified  not  merely  against  payments  actually  made  by 
him  but  against  his  liability  to  make  them.  Where  he  is 
obliged  to  employ  agents  he  is  not  bound  to  pay  them  out 
of  his  own  pocket  and  then  recoup  himself  out  of  the  trust 
estate,  but  he  can  properly  resort  to  the  trust  estate  in  the 
first  instance  (Z). 

The  right  of  a  trustee  to  be  personally  indemnified  either 
by  his  cestuis  que  trv^t  or  by  the  creator  of  the  trust  or 

(e)  (1862),  4  D.  F.  &  J.  259.    roUowed  in  In  re  Raybould,  [1900] 
1  Ch.  199. 

(/)  Section  24. 

(^)  Attorney-General  y.  Mayar  of  Noruyich  (1837),  2  My.  &  Cr.  406, 
p.  424  ;  MoHsoH  v.  Jforison  (1855),  7  D.  M.  &  G.  214. 

(4)  Frater  v.  Murdoch  (1881),  6  App.  Cas.  855. 
(0  Jennings  v.  Mather,  [1902]  1  K.  B.  1. 
Ik)  Stott  V.  Milne  (1884),  25  Ch.  D.  710. 
(0  In  re  Blundell  (1888),  40  Ch.  D.  370. 
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by  a  third  person  may  arise,  according  to  the  most  recent 
authority,  either  from  the  operation  of  a  general  equitable 
principle  or  from  contract,  express  or  implied. 

It  is  a  principle  of  equity  that,  where  a  trustee  holds 
property  in  trust  for  an  absolute  beneficial  owner  who  is 
8ui  juris,  the  cestui  que  tncst  is  bound  to  indemnify  the 
trustee  personally  against  liabilities  which  arise  from  the 
mere  fact  of  the  legal  ownership.  Thus  if  A.  holds  shares 
on  trust  for  B.  absolutely,  B.  is  liable  to  indemnify  A. 
personally  against  calls  made  on  the  shares.  It  is 
immaterial  that  the  cestui  que  trust  has  not  requested  the 
trustee  to  incur  the  liability  or  that  the  cestui  que  trust  did 
not  create  the  trust  in  the  first  instance  (m).  This  principle 
does  not  apply  where  property  is  held  on  trust  for  tenants 
for  life  or  for  infants  or  upon  special  trusts  limiting  the 
right  to  indemnity.  Under  such  circumstances  and  in  the 
absence  of  special  contract  the  trustee's  right  to  indemnity 
cannot  extend  beyond  the  trust  estate,  i.e.,  beyond  the 
respective  interests  of  the  cestuis  que  trust  (n). 

The  trustee's  right  to  personal  indemnity  may  also  arise 
under  a  contract  between  the  parties,  express  or  implied. 
If  A.  at  the  request  of  B.  undertakes  a  duty  to  which  a 
liability  is,  or  may  become,  attached,  that  is  evidence  from 
which  the  court  may  infer  an  implied  contract  in  the  true 
sense  of  the  term,  namely,  a  real  contract  between  the 
parties  of  which  there  is  no  express  evidence  (o).  It  was 
laid  down  clearly  for  the  first  time  in  Hardoonw.  Belilios  (^) 
that  the  right  of  a  trustee  to  be  personally  indemnified  by 
his  cestui  que  trust,  where  the  cestui  que  trust  was  absolute 
beneficial  owner,  rested  on  a  general  principle  of  equity  as 
much  as  his  right  to  indemnity  out  of  the  trust  funds.  In 
most  of  the  earlier  cases  in  which  the  personal  right  to 
indemnity  had  been  enforced  the  cestui  que  trust  was  also 
creator  of  the  trust,  and  the  right  to  indemnity  could 
therefore  be  and  often  was  based  on  a  contract  implied 

(m)  Hardam  v.  BeUlios,  [1901]  A.  C.  118. 
(•»)  Hardoon  v,  Belilios,  »upra. 

Ip)  Birmifigham  Land   Cu.  v.  London  and  Korth  Western  Bail,  Co. 
(1886),  34  Ch.  D.  261. 
(^)  Supra. 
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from  the  request  to  undertake  the  duties  of  trustee.  In 
Balshy.  Hyham{q),  A.  at  the  desire  of  B.  borrowed  from 
the  South  Sea  Company  on  mortgage  of  South  Sea  stock 
of  which  he  was  trustee  for  B.  A.  afterwards  paid  the 
company  ten  per  cent,  of  the  money  borrowed,  a  statute 
having  provided  that  such  payment  should  discharge  the 
debt.  Although  B.  had  directed  A.  not  to  pay  the  ten  per 
cent.,  King,  C,  ordered  B.  to  pay  it  over  to  A.  "  Where 
parties  place  others  in  the  position  of  trustees  for  them," 
said  Turner,  L.J.  (r),  '*  they  are  in  equity  personally  bound 
to  indemnify  them  against  the  consequences  resulting  from 
that  position."  ''  Where  persons  accept  a  trust  at  the 
request  of  another,"  said  Jessbl,  M.R.  (5),  "  and  that  other 
is  a  cestui  que  trusty  he  is  personally  bound  to  indemnify 
the  trustees  for  any  loss  accruing  in  the  due  execution 
of  the  trust."  In  Phen&y,  Oillan{t),  Gillan  mortgaged  to 
Phen6  shares  in  a  company,  which  were  transferred  into 
Phen^'s  name.  Gillan  paid  off  the  debt  and  applied  for 
a  re-transfer,  but  the  company  refused  to  permit  the  re- 
transfer  to  be  made.  A  creditor  of  the  company  recovered 
judgment  against  the  company  and  threatened  to  take  out 
execution  against  Phen^.  Wigram,  V.-C,  held  that  the 
payment  of  the  debt  combined  with  the  application  for  a 
re- transfer  made  Phen^  a  mere  trustee  for  Gillan.  Phen6 
was  therefore  entitled  to  be  personally  indemnified  by 
Gillan  against  the  judgment  debt  to  the  extent  to  which 
it  was  contracted  after  Phen6  had  become  a  mere  trustee. 
In  Castellan  v.  Hobson  (u)  and  Loving  v.  Davis  {x)  a 
transferee  of  shares  who  had  paid  the  purchase  price  but 
not  executed  the  transfer  was  held  bound  to  indemnify 
the  vendor  against  calls.  In  James  v.  May  (y),  the  person 
indemnified  had  consented  to  have  shares  transferred  intp 
his  name  as  trustee  for  the  person  who  was  held  bound 
to  indemnify. 

Cq)  (1728),  2  P.  Wms.  453. 

(r)  ExpaHe  Chippendale  (1854),  4  D.  M.  &  G.  19,  p.  54. 
(j»)  Jerris  v.  Wolfcrtetan  (1874),  18  Eq.  18,  p.  24.    Chitty,  J.,  uses  the 
same  language  in  Wynne  v.  Temj^est,  [1897]  1  Ch.  110. 

(0  (1845),  5  Pa.  1.  (jr)  (1886),  32  Ch.  D.  625. 

(tt)  (1870),  10  Eq.  47.  (y)  (1873),  L.  R.  6  H.  L.  828. 
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Where  the  creator  of  a  trust  is  not  himself  cestui 
que  trust,  it  is  clear  that  he  is  not,  merely  as  creator 
of  the  trust,  personally  bound  to  indemnify  the  trustees 
against  liabiUties  incurred  by  them.  He  is  only  bound  to 
indemnify  them  personally  where  he  has  entered  into  an 
express  or  implied  bargain  for  indemnity  {z).  Thus,  if  a 
testator  directs  his  executors  to  carry  on  his  business  and 
appropriates  specific  assets  for  that  purpose,  the  only  right 
of  the  executors  to  indemnity  for  debts  incurred  in  carrying 
on  the  business  is  against  the  specific  assets  appropriated ; 
they  have  no  right  against  the  testator's  general  estate  (a). 
On  the  other  hand,  if  executors  carry  on  a  business  at 
the  instance  of  legatees  or  creditors  without  regard  to  the 
terms  of  the  will,  the  court  would  very  readily  infer  that 
they  were  carrying  it  on  as  agents  of  the  legatees  or 
creditors,  and  would  hold  that  they  were  as  such  entitled 
to  be  personally  indemnified  by  the  legatees  or  creditors  (b). 

A  trustee  who  has  a  personal  right  to  be  indemnified  Risht  to 
is  not  bound  to  wait  until  he  has  been  actually  damaged,  agai^t^  ^ 
If  there  is  a  subsisting  liability  which  is  in  process  of  being  liability, 
•enforced  against  him,  he  is  not  bound  to  be  out  of  funds  for 
a  moment.     He  is  entitled  to  have  a  sufficient  sum   set 
apart  for  his  indemnity ;  and  if  the  party  enforcing  the 
liability  against  him  is  not  a  party    to    his    action  for 
indemnity,  he  is  entitled  to  have  the  money  paid  over  to 
him  (c).     Thus  if  calls  are  made  upon  A.  in  respect  of  shares 
of  which  he  is  trustee  for  B.,  he  is  not  bound  to  wait  until 
he  has  paid  the  calls.     He  may  at  once  obtain  an  indemnity 
from  his  cesttd  que  trust  (d).    But  a  trustee  is  not  entitled 
to  be  indemnified  against  a  liability  which  may  never  ripen 
into  an  adverse  claim.     Thus,   he  is  not  entitled  to  be 
indemnified  merely  because  an  order  is  made  to  wind  up 

(z)  Jr'raser  v.  Murdoch  (1881),  6  App.  Cas.  855,  pp.  872.  880. 

(a)  Ux  parte  Garland  (1804),  10  Yes.  110:  JCx  parte  Richardson, 
<1818),  Back,  202  ;  Cuthunh  v.  Cutbu^h  (1839),  1  B.  184  :  Strickland  v. 
JSymmM  (1884),  26  Ch.  D.  2-15. 

(b)  Dowse  T.  Gorton,  [1901]  A.  C.  190,  p.  208. 

(c)  Phen4  v.  Gillan,  mpra,  p.  13  ;  Crute  v.  Paine  (1869),  6  Eq.  641, 
p.  654  ;  Laccy  v.  Hill  (1874),  18  Eq.  182,  p.  191. 

(<f)  In  re  Natumal  Financial  Co.  (1868),  3  Ch.  791. 
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a  company  in  which  he  holds  as  trustee  shares  not  fully 
paid  up,  no  calls  having  been  made  and  there  being  no 
evidence  that  they  were  likely  to  be  made  (e), 

Riflht  to  2.  The  right  of  a  trustee  who  has  committed  a  breach 

for  b^^^  of  ^^  trust  to   contribution   or  indemnity  may  be   exercised 
trust  against  (i)  against  a  cestui  que  trust  or  (ii)  against  a  co-trustee. 

cestui  que 

trust.  (i)  It  has  already  been  pointed  out  (/)  that  a  cestui  que 

trust  who  has  concurred  or  acquiesced  in  a  breach  of  trust 
cannot  call  upon  the  trustee  to  make  good  the  breach  of 
trust.     But  further  than  this,  the  Trustee  Act,  1893 — again 
giving  statutory  force  to  a  pre-existing  equitable  principle  {g) 
— ^provides  {h)  that  where  a  trustee  commits  a  breach  of  trust 
at  the  instigation  or  request  or  with  the  consent  in  writing 
of  a  beneficiary,  the  High  Court  may,  if  it  thinks  fit,  and 
notwithstanding  that  the  beneficiary  may  be  a  married 
woman  entitled  for  her  separate  use  and  restrained  from 
anticipation,  make  such  order  as  to  the  court  seems  just  for 
impounding  all  or  any  part  of  the  interest  of  the  beneficiary 
in  the  trust  estate  by  way  of  indemnity  to  the  trustee  or 
person  claiming  through  him.     The  enactment  applies  to 
breaches  of  trust  committed  as  well  before  as  after  the 
passing  of  the  Act.     The  words  "in  writing"  only  apply 
to  consent  {i).     In  order  to  bring  a  case  within  the  section, 
the  cestui  que  trust  must  instigate,  request,  or  consent  to 
some  act  or  omission  which  is  in  itself  a  breach  of  trust. 
It  is  not  enough  if  he  instigates,  requests,  or  consents  to  an 
act  or  omission  which  only  becomes  a  breach  of  trust  by 
reason  of  want  of  care  on  the  part  of  the  trustee.     Thus, 
if  a  cestui  que   trust    requests    the  trustee    to  make   an 
investment  which  is  not  in  terms  authorised  by  the  power 
of  investment  contained  in  the  trust  deed,  the  cestui  que 
trust  is  liable  though  he  was  ignorant  of  the  terms  of  the 
power.     On  the  other  hand,  if  he  requests  the  trustee  to 

(e)  Uvglies  Hallett  v.  Indian  Mavimoth  Gold  3Iines  Co,  (1882), 
22  Ch.  I).  661. 

(/)  P.  2oa. 

Cs')  Trafford  v.  Boehm  (1746),  3  Atk.  440  ;  Lincoln  v.  WrigJit  (1841), 
4  b.  427. 

(li)  Section  45.  (i)  In  re  Somerset,  [1894]  1  Ch.  231. 
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make  an  investment  which  is  in  fact  improvident  he  is  not 
necessarily  liable,  because  he  is  entitled  to  assume  that  the 
trustee  will  not  make  the  investment  without  ascertaining 
its  sufficiency  {k).  The  cestui  que  trust  is  not  merely  liable 
to  the  extent  of  the  benefit  received  by  him  from  the 
breach  of  trust.  He  is  liable  to  the  whole  extent  of  his 
interest  in  the  trust  estate  whether  he  has  received  any 
benefit  from  the  breach  of  trust  or  not  (Z).  The  separate 
estate  of  a  married  woman  will  only  be  liable  to  the 
trustee's  right  of  indemnity  where  she  has  been  an  actual 
actor  in  the  transaction  herself.  It  will  not  be  liable 
where  she  has  merely  acquiesced  in  or  approved  of  the 
breach  of  trust  (m). 

(ii)  Where  several  trustees  are  liable  for  a  breach  of  Right  to 
trust   the  cestui  que  trust  may  recover  the  whole  of  his  oHndemnity 
loss  from  any  one  of  the  trustees,  but  his  choice  does  not  from  co- 
determine   its  ultimate   incidence.     The   trustee  who  has  ^^ 
been  compelled   to  pay  is  as  a  rule  entitled  to  contribu- 
tion from  each  co-trustee  (n).     There  is  a  singular  exception 
to  this  rule  where  one  of  the  trustees  is  himself  a  cestvd 
que  trust.     In  that  case  the  whole  of  his  interest  in  the 
trust  fund  has  to  be  applied  so  far  as  it  will  extend  to 
making  good  the  loss(o).       Time   does  not  begin  to  run 
against  the  claim  of  one  trustee  to   contribution  by  his 
co-trustee  until  the  liability  of  the  trustee  claiming  has 
been  ascertained,  i.e.,  until  the  cestui  que  trust  has  estab- 
lished his  rights  agaiust  him  (p).     In  some  cases  one  trustee 
is  entitled  to  be    indemnified    by  his   co-trustee   against 

(i)  In  re  Somerset,  tupra. 

CO  Chillingworth  v.  C/uimbers,  [1896]  1  Ch.  685.  Haby  v.  Ridehalgh 
<1856),  7  D.  M.  k.  G.  104,  which  appears  to  be  contrary,  wa«  really  based 
upon  a  different  principle.  The  court  treated  it  not  as  a  case  for  impound- 
ing the  interests  of  beneficiaries — the  interest  of  one  had  determined 
before  judgment — but  as  a  case  for  making  them  personally  liable  as  con- 
fltrnctive  trustees.  As  constructive  trustees,  they  could  only  be  held  liable 
for  such  sums  as  they  had  received  with  knowledge  that  the  payment  to 
them  was  a  breach  of  trust. 

(to)  Saivyer  v.  Sawyer  (1885),  28  Ch.  D.  595. 

(»)  Lingard  v.  Bromley  (1812),  1  V.  &  B.  114  ;  Ashhurst  v.  Mason 
(1876),  20  Kq.  226. 

(p}  Chillingworth  t.  Chambers,  supra. 

Ip)  Robinson  v.  Harkin,  [1896]  2  Ch.  416. 
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the  consequences  of  a  breach  of  trust  for  which  both  are 
liable.  These  cases  are  few  in  number.  A  passive  trustee 
is  not  entitled  merely  as  such  to  be  indemnified  by  an 
acting  trustee  or  to  resist  his  claim  to  contribution.  His 
passiveness  is  as  improper  as  the  mischievous  activity  of 
the  other  (g).  The  only  cases  in  which  one  trustee  has 
obtained  an  indemnity  from  another  have  been  either  where 
the  other  has  obtained  possession  of  trust  funds  by  means 
of  the  breach  of  trust  (r)  or  where  he  acted  as  solicitor  to 
the  trustees  (s). 

(j?)  Lingard  v.  Bromley^  iupra  ;  Robinson  v.  Harltin^  tiipra. 

(r)  Baynard  v.  WooUey  (1856),  20  B.  583.  C/.  Butler  y.  Butler 
(1877),  7Ch.  D.  116. 

(0  LochhaH  y.  Reilly  (1856),  25  L.  J.  Ch.  697  ;  22  B.  816;  8  D.  M.& 
G.  660.  See  Bahin  y.  Hughes  (1886),  81  Ch.  D.  390 ;  In  re  Turner^ 
[1897]  1  Ch.  536. 


(    ^'^'i    ) 


CHAPTEE  XII. 

FB0PBIETAB7  BIGHTS  OF  MABBIED  WOMEN 

IN  EQUITY. 

A. — Husband's  Bights  at  Law  over  the  Wife's 

Property. 

It  is  impossible  to  explain  the  nature  and  effect  of  the 
modifications  which  were  introduced  by  courts  of  equity  in 
the  proprietary  rights  of  married  women  without  in  the 
first  place  stating  shortly  what  were  at  common  law  the 
rights  of  the  husband  in  property  which  belonged  to 
the  wife  when  the  marriage  took  place  or  accrued  to  her 
during  coverture. 

At  common  law  chattels  personal  belonging  to  the  wife  Chattels 
in  possession  on  the  marriage  (a)  or  acquired  by  her — P®™onaL 
whether    by    gift  or  contract — during    the  coverture  {b) 
became  the  absolute  property  of  the  husband. 

Ghoses  in  action  belonging  to  the  wife  on  the  marriage  or  Glioses  in 
accruing  to  her  during  coverture  also  became  the  husband's  *^^*^"- 
property,  but  only  if  he  recovered  them,  or  (as  it  was  called) 
reduced  them  into  possession  during  the  coverture.  There 
was  a  technical  difference  between  the  power  of  the  hus- 
band to  recover  choses  in  action  of  the  wife  which  belonged 
to  her  on  the  marriage  and  his  power  to  recover  choses  in 
action  which  accrued  during  coverture.  Choses  in  action 
belonging  to  the  wife  before  marriage  could  only  be  recovered 
by  suit  in  the  wife's  name  as  well  as  the  husband's  (c). 
Where  a  chose  in  action  accrued  after  the  marriage,  the 
suit  might  be  brought  by  husband  and  wife  jointly,  but  the 
husband  could  disagree  to  the  interest  of  the  wife  and  take 

(a)  Co.  Lit  351  b. 

lb)  lAghtbouni  v.  Holyday  (1739),  2  Eq.  Abr.  1,  pi.  5. 

(c)  Bates  v.  Dandy  (1741),  2  Atk.  207  ;  3  Russ.  72  n. 
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proceedings  in  his  own  name  alone  (d).  If  the  husband 
died  during  the  coverture,  the  wife's  choses  in  action  not 
recovered  by  him  survived  to  her  (e).  Judgment  recovered 
by  the  husband  in  an  action  brought  by  him  alone  was 
treated  as  a  reduction  into  possession  (/) ;  but  if  judgment 
was  recovered  in  an  action  brought  by  husband  and  wife, 
and  the  husband  died  before  execution  was  sued  out,  the 
benefit  of  the  judgment  survived  to  the  wife  (g). 

Chattels  real.  The  wife's  chattels  real  did  not  vest  in  the  husband  by 
marriage.  Nevertheless,  he  might  alienate  them ;  and  his 
alienation,  whether  voluntary  or  for  value,  barred  the  right 
of  the  wife  surviving  (h).  Thus,  he  might  assign  or  sub- 
demise  the  wife's  term  of  years ;  and,  in  the  latter  case,  the 
rent  reserved  went,  on  the  husband's  death,  not  to  the  wife, 
to  whom  the  reversion  belonged,  but  to  the  husband's  repre- 
sentatives (i).  Moreover,  the  wife's  term  of  years  might  be 
forfeited  for  the  husband's  felony  or  taken  in  execution  and 
sold  by  the  sheriff  for  the  husband's  debt.  But  if  the 
husband  granted  a  rentcharge  out  of  his  wife's  term  of 
years,  the  wife  surviving  could  avoid  it  and  the  husband 
could  not  devise  his  wife's  term  by  his  will  (k).  These 
rights  of  the  husband  applied  not  merely  to  the  wife's 
chattels  real  in  possession,  but  to  her  reversionary  or  con- 
tingent interest,  if  it  might  by  possibility  come  into  posses- 
sion during  the  coverture  (Z).  The  wife  surviving  was 
entitled  to  her  chattels  real  which  the  husband  had  not 
aliened  during  the  coverture;  and,  if  he  made  a  partial 
alienation,  she  was  entitled  on  his  death  to  what  was 
undisposed  of  (w). 

(d)  Coppin  V. (1728),  2  P.  Wms.  497  ;    Batet  y.  Dandy, 

mpra. 

{e)  Braithford  v.  BuckingJiam  (1606),  Cro.  Jac.  77  ;  Twhden  v.  Wise 
(1683),  1  Vern.  161  ;  Gnters  y.  Madeley  (1840),  6  M.  &  W.  428  ;  Fleet  v. 
Perrin  (186:1),  L.  R.  3  Q.  B.  536  ;  4  Q.  B.  500. 

(/)  Oglander  v.  BaMton  (1686),  1  Vera.  396. 

(g)  Nanney  v.  MaHin  (1663).  1  Ch.  Rep.  233. 

(A)  Hales  Y.  Pt'ttite  (1560),  Plowd.  253,  p.  260  b. 

(0  Co.  Lit.  46  b  ;  Dniee  v.  Denison  (1801),  6  Ves.  385. 

(A)  Braechridgti  v.  Cooke  (1571),  Plowd.  416. 

(Z)  Donne  v.  Hart  (1S31),  2  Ry.  &  M.  360  ;  Duherley  v.  Day  (1865), 
16  B.  33  ;  5  H.  L.  Cas.  388  ;  In  re  Bellamy  (1883),  25  Ch.  D.  620. 

(w)  Salwey  v.  Saltcey  (1770),  Amb.  692. 
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As  regards  the  wife's  lands  of  inheritance,  the  husband  lands  of 
was  entitled  to  possession  or  to  receipt  of  the  rents  and 
profits  during  the  coverture,  and  he  was  also  entitled, 
under  certain  circumstances,  to  an  estate  in  the  lands  for 
his  life  if  he  survived  the  wife.  This  estate  was  called 
tenancy  by  the  curtesy. 

The  rights  of  the  husband  surviving  to  the  wife's  personal  Bight  of 
property  fell  under  two  distinct  principles.  He  was  entitled  J^^^band 

"^     ^      •'  re  surviYing 

to  her  chattels  real  by  survivorship  (n).  He  could  recover  to  wife's 
them  without  taking  out  administration  (o).  And  his  right  P®"o^l 
extended  to  the  wife's  interest  in  remainder  and  reversion 
as  well  as  in  possession — including  an  interest  which  could 
not  take  effect  in  possession  during  the  coverture  (p) — and 
contingent  as  well  as  vested  (q).  His  right  to  her  choses  in 
action  was  based  on  his  statutory  right  to  administer  to  his 
wife  as  her  nearest  friend.  Every  administrator  was  origin- 
ally entitled  to  retain  the  surplus  for  himself  after  payment 
of  debts  and  funeral  expenses.  The  Statute  of  Distribution 
abolished  this  right  with  regard  to  administrators  in  general, 
but  the  husband's  rights  were  saved  by  section  24  of  the 
Statute  of  Frauds.  As  the  right  of  the  husband  surviving 
to  the  wife's  choses  in  action  was  not  an  extension  of  his 
right  during  coverture,  it  was  not  limited  by  his  power  of 
reduction  into  possession,  but  included  the  wife's  rever- 
sionary choses  in  action  (r). 

Courts  of  equity  in  dealing  with  the  equitable  interests  of  How  far 
the  wife  gave  the  husband  the  same  rights  with  certain  f^^^/^  ^* 
exceptions  as  the  law  gave  him  over  her  corresponding  law. 
legal  interests.    Lord  Coke,  indeed,  admits  that  the  trust 
of  the  wife's  term  cannot  be  aliened  by  and  does  not  survive 
to  the  husband.    This  opinion  was  sanctioned  by  cases  in 
equity  from  the  reign  of  Elizabeth  (s),  but  the  House  of 


(n)  Wrotesley  y.  Adam^  (1568),  Plowd.  187,  192 ; 
and  Feme,  H.  8  ;  Ilatusher't  Case  (1565),  Dyer,  251. 
(o)  PiOe  V.  MioheU  (1709),  2  Kq.  Abr.  138,  pi.  4. 
Ip)  Doe  V.  Polgrean  (1791),  1  H.  Bl.  536. 
(g)  In  re  Bellamy ^  supra. 
(r)  J>rew  t.  Long  (1863),  22  L.  J.  Ch.  717. 
(*)  Witham*s  Case  (1579)^  4  Inat.  87. 

F.E.  Q 


Roll.  Abr.  Baron 
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Lords  decided  in  1681  {t)  that  the  husband  had  the  same 
rights  in  the  wife's  equitable  chattels  real  as  he  had  in  her 
legal  chattels  real;  and  this  judgment  was  thereafter 
followed  in  the  Court  of  Chancery.  The  husband  was 
held  entitled  by  survivorship  to  the  wife's  equitable 
chattels  real  {u) ;  and,  where  the  administrator  of  the  wife 
was  a  stranger,  the  stranger  was  held  in  equity  to  be  a 
trustee  for  the  husband  or  persons  claiming  under  the 
husband  of  the  wife's  choses  in  action  (:z;).  Moreover,  just 
as  a  legal  assignment  by  the  husband  of  the  wife's  term  of 
years  divested  the  property  at  law,  it  was  held  that  a  cove- 
nant by  him  to  grant  a  lease  at  a  future  time  {y),  and  an 
agreement  by  him  for  a  lease  (z)  had  the  same  effect  in 
equity*  Courts  of  equity  also  held  that  an  assignment  by 
the  husband,  if  made  for  valuable  consideration,  of  the 
wife's  chose  in  action,  barred  the  wife's  right  (a),  although, 
where  her  interest  was  in  reversion  or  remainder,  her  right 
was  not  barred  by  the  husband's  assignment  unless  the 
chose  in  action  vested  in  possession  during  the  coverture  (6). 

Wite*s  equity  In  two  important  respects  courts  of  equity  modified  the 
menu^  ^  husband's  common  law  rights.  (1)  It  was  settled  by  the 
middle  of  the  eighteenth  century  that  where  a  husband  was 
obliged  to  ask  the  assistance  of  a  court  of  equity  in  order  to 
recover  the  wife's  chose  in  action,  the  court  would  not 
allow  him  to  take  it  except  on  the  terms  of  making  a 
reasonable  provision  for  her  and  her  children,  The  wife's 
right  was  known  as  the  equity  to  a  settlement  (c).  More- 
over, if  the  husband  sued  for  his  wife's  chose  in  action  in  a 

(t)  Sir  Edward  Tur7ier's  Case  (1681),  1  Vem.  7  ;  Pitt  y.Hunt  (1681), 
1  Vera.  18  ;  Freem.  Ch.  78  ;  2  Ch.  Cas.  73. 

(i*)  In  re  Bellamy^  supra, 

(a?)  Qirt  V.  Rees  (1718),  cit.  1  P.  Wms.  381  ;  Humphrey  v.  Bullen 
(1787),  1  Atk.  458  ;  West,  t,  Hardw.  66  ;  Elliot  y.  Chllier  (1747),  3  Atk. 
526 ;  1  Ves.  sen.  16 ;  In  re  LamheH's  Ettdite  (1888),  39  Ch.  D.  626 ;  Sfimrt  v. 
Tranter  (1890),  43  Ch.  D.  587, 

(y)  Steed  v,  Cragh  (1723),  9  Mod.  42. 

(z)  Bruce  v.  Benisov>  (1801),  6  Ves,  385. 

(fl)  ^wr«<?«  v.A'?7w*fo/i  (1700),  Pr.Ch.  118;  Freem.  Ch.  239  ;  Bates  y. 
Bandy  (1741),  2  Atk.  207  ;  Mitford  v.  Mitford  (1803),  9  Ves.  87. 

(ft)  Pnrdew  v.  Jackson  (1824),  1  liuss.  1  ;  Honner  v.  Morton  (1828), 
3  Boss.  65. 

(o)  Brown  y.  Elton  (1733),  3  F..WmB.  202.  The  jarisdiction,  which  is 
as  old  as  1638  (Tanjield  f.  Batenport^  Toth.  114),  was  perhaps  originally 
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court  haying  concurrent  jurisdiction — e,g,,  if  he  sued  in  the 

ecclesiastical  court  for  a  legacy  given  to  his  wife,  the  Court 

of  Chancery  restrained  him  from  taking  proceedings  there 

until  he  had  made  a  similar  provision  (d).    Lastly,  it  was 

held  that,  wherever  a  court  of  equity  had  jurisdiction  over 

a  fund  and  could  raise  and  dispose  of  it,  then,  although  the 

fund  might  he  recoverable  through  the  agency  of  another 

tribunal,  the  court  of  equity  would  not  allow  its  power  of 

disposition  over  the  fund  to  be  defeated  by  an  attempt 

to  recover  it  through  the  agency  of  the  other  tribunal.   Hence 

the  equity  to  a  settlement  was  enforced  against  a  legacy 

charged  on  land  with  powers  of  distress  and  eniry  (e).    It 

was  always  open  to  the  executor  or  trustee  in  whom  the 

"wife's  chose  in  action  was  vested  to  pay  the  husband  vrith-^ 

out  suit,  and  the  wife  then  had  no  remedy.     But  the 

executor  or  trustee  could  not  pay  the  husband  after  the 

V^ife  had  instituted  a  suit  to  enforce  her  equity  or  after  a 

suit  had  been  instituted  for  administration  of  the  estate  to 

which  the  property  subject  to  the  equity  belonged  (/), 

Originally  the  equity  to  a  settlement  was  a  passive  equity* 

It  could  be  set  up  by  an  executor  or  trustee  from  whom  the 

husband  was  seeking  for  payment  of  the  wife's  property* 

It  was  then  held  that  the  executor  or  trustee  could  himself 

come  to  the  court  and  ask  the  court  to  dispose  of  the  fund 

and  to  protect  the  wife's  interest  in  it  for  her  benefit* 

confined  to  cases  where  the  fand  which  the  husband  sought  to  recover  was 
in  court  or  in  the  hand^  of  a  receiver  and  the  husband  had  been  guilty  of 
misconduct,  as  by  marrying  a  ward  of  court  C&reenhill  v.  Waldoe  (1713), 
4  Vin.  Abr.  201,  pi.  4  ;  Packi^r  v.  Wyndliam  (1715),  Fr.  Ch.  412  ;  Milnfr  v, 
Colmer  (1731),  2  P.  Wms.  639).  In  most,  though  not  all  of  the  early 
cases,  the  property  out  of  which  the  settlement  was  made,  was  the  wife  a 
portion  and  sole  means  of  maintenance :  and  Lord  Babdwickk  bases  the 
interposition  of  the  court  upon  the  parental  care  which  it  exercises  for* 
the  benefit  of  orphans  (Jewson  v.  MouUon  (1742),  2  Atk.417). 

(d)  Tanfield  v.  Baxtiwjnrrt  (1638),  Toth.  114  ;  Anjon^  cit.  in  Ntcholtu;^^ 
Nwholas  (1720),  Pr.*  Ch.  546,  548. 

(ey  Duncambe  y.  Chreenacre  (1860),  2  D,  F.  &  J.  509.  This  seems  con- 
trary to  Habdwicke,  C,  in  Fitzer  v.  Fitzer  (1742),  2  Atk.,  p.  514.  In  one 
or  two  cases  courts  of  equity  went  so  far  as  to  restrain  a  husband  from 
proceeding  at  law  except  on  the  terms  of  making  a  settlement  {Winch  v. 
Page  (1721),  Bunb.  86).  See  also  per  Lord  HABDWICKE  in  Jewaon  v, 
MofOsan  (1742),  ^  Atk.  417,.p.  420. 

(/)  Murray  V.  Lord  MibankCimi),  10  Ves.  84  ;  (1806),  13  Ves.  1  f 
J)e  la  Garde  v,  Lempriere  (1843),  6  B,  344,  . .      .   ' 

Q2 
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Lastly,  where  it  was  clear  that  the  subject  matter  of  the 
controversy  must  be  adjudicated  upon  and  distributed  in  a 
court  of  equity,  the  wife  was  allowed  as  plaintiff  to  assert 
her  equity  and  was  not  obliged  to  wait  until  the  husband 
came  to  the  court  to  seek  its  interference  (g).  The  settle- 
ment, where  there  are  children  of  the  marriage,  is  always 
made  upon  the  wife  and  children ;  but  the  equity  is  per- 
sonal to  the  wife.  She  can,  even  after  judgment  in  her 
favour,  waive  the  benefit  of  it  both  as  to  her  children  and 
herself  {h).  The  children  of  a  deceased  wife  have  no  rights 
independently  of  their  mother.  Hence,  they  cannot  enforce 
the  equity  fbgainst  their  father  unless  the  mother  has  obtained 
a  judgment  in  her  lifetime ;  it  is  not  enough  that  she  has 
instituted  a  suit  (i).  The  wife's  equity  to  a  settlement  out 
of  her  absolute  equitable  choses  in  action  may  be  enforced 
not  only  against  her  husband,  but  also  against  his  trustee 
in  bankruptcy  or  an  assignee  for  valuable  consideration. 
The  husband's  right  depends  upon  reduction  into  posses- 
sion ;  and  he  can  convey  nothing  more  than  that  right  to  a 
purchaser  (A;).  A  wife,  however,  who  wishes  to  enforce  her 
equity  against  a  purchaser  for  value  from  her  husband  must 
come  into  court  with  clean  hands :  e.g.^  if  knowing  that 
an  assignment  has  been  made  she  induces  the  trustee  to  pay 
part  of  the  fund  to  her  husband,  she  raises  an  equity  against 
herself  (Q.  The  wife's  equity  only  arises  in  respect  of 
interests  in  possession.  She  cannot  claim  a  settlement  out 
of  property  in  remainder  or  reversion  (m). 

To  what  The  wife's  equity  was  long  confined  to  her  absolute 

property        equitable  choses  in  action  ;  Lord  Cottenham  decided  that 

extends.         it  extended  to  equitable  interests  in  land,  and  that  it  applied 

both  to  property  vested  in  a  trustee  for  her,  and  to  property 

07)  Lady  Elihanh  v.  Montolieu  (1801),  6  Ves.  737. 

(A)  Murray  t.  Lord  JSlibank^  tupra. 

(i)  Murray  v.  Lord  Elihank,  gupra ;  De  la  Oarde  v.  Lemnriere, 
supra  ;  Wallace  v.  AuXdjo  (1863),  2  Drew.  &  Sm.  216  ;  1  D.  J.  &  S.  643. 

(1c)  Jetoson  v.  MouUoUy  tupra  ;  Orey  v.  KerUUh  (1749),  1  Atk.  280  ; 
Earl  of  Saluhury  v,  Newton  (1759),  1  Ed.  870  ;  Scott  v.  Spathett  (1861), 
8  Macn.  &  G.  599. 

(0  In  re  Lush's  Trusts  (1869),  4  Ch.  591 ;  Hoberts  t.  Cooper,  [1891] 
%  Ch.  836. 

(m)  Osborn  v.  Morgan  (1851),  9  Ha.  432, 
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in  ^hich  the  legal  estate  was  outstanding  in  a  mortgagee  (n). 
Hence  the  wife's  equity  has  been  enforced  against  a 
mortgagee  of  the  equitable  interest  of  the  husband  in  right 
of  his  wife  in  a  term  of  years  ((7).  The  equity  attaches  on 
what  the  husband  takes  in  right  of  his  wife,  not  on  what 
the  wife  takes  in  her  own  right,  or  on  what  the  husband 
takes  in  his  own  right.  Hence  no  settlement  can  be  made 
of  the  wife's  estate  in  fee  simple  or  in  tail  in  lands  (p)^ 
or  of  property  taken  by  husband  and  wife  as  tenants  by 
entireties,  whether  at  law  or  in  equity  {q).  There  is  a  dis- 
tinction, as  to  the  wife's  equity,  between  property  in  which 
her  husband  may  acquire  by  reduction  into  possession  an 
absolute  interest  and  property  in  which  he  has  only  a  right 
to  the  income  during  their  joint  lives,  or  during  their  joint 
lives  with  a  possible  right  for  his  life  if  he  survives.  Where 
a  husband  is  entitled  to  the  rents  and  profits  or  income  of 
property  in  right  of  his  wife,  equity  permits  him  to  enjoy 
them  without  her  consent,  and  without  making  any  pro- 
vision for  her.  If  the  husband  deserts  his  wife  and  fails 
to  perform  the  obligation  of  maintaining  her,  which  is  the 
condition  upon  which  the  law  gives  him  her  property, 
equity  applies  any  equitable  interest  which  he  retains  for 
her  life  either  wholly  or  in  part  for  her  maintenance. 
If  the  husband  becomes  bankrupt,  equity  makes  provision 
for  the  wife  out  of  the  property  of  this  description  which 
devolves  upon  his  trustee  in  bankruptcy;  for  when  the 
title,  of  the  trustee  in  bankruptcy  vests,  the  incapacity  of 
the  husband  to  maintain  the  wife  has  already  raised  this 
equity  in  her  favour  (r).  But  equity  makes  no  provision  for 
the  wife  out  of  an  interest  taken  by  the  husband  for  her  life 
as  against  a  particular  assignee  for  value  who  purchased 
the  interest  when  the  husband  was  maintaining  the  wife, 
and  before  circumstances  had  raised  any  equity  in  her 

(n)  SturgU  v.  Champneys  (1839),  5  My.  k  Cr.  97. 

((/)  Hanson  y.  Keating  (1844),  4  Ha.  1. 

ip)  Life  Afsooiatian  of  Scotland  t.  Siddal  (1861),  3  D.  F.  &  J.  271. 

(a)Atches(m  y.  Atoheson  (1849),  11  B.  486;  Ward  t.  Ward  (ISBff), 
14  Ch.  D.  506. 

(r)  Sturgis  r,  Champneys,  supra ;  Vauglian  t.  Buck  (1851),  1  Sim. 
(N.8.)  284  5  Taunton  t.  Morris  (1879),  11  Ch.  D.  779. 
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Amount  to 
be  settled 
and  form  of 
settlement. 


Wife's  right 
to  exonera- 
tion. 


favour  (s)y  and  it' is   immaterial    that    the    interest   was 
reversionary  at  the  time  when  the  assignment  was  made  {t)^ 

There  is  no  hard  and  fast  rule  as  to  the  proportion  which 
the  amount  settled  is  to  bear  to  the  property  out  of  which 
the  settlement  is  made.  It  is  a  matter  for  the  judge's 
discretion  (u).  The  court  does  not  interfere  as  a  rule  with 
the  marital  right  further  than  is  necessary  to  give  effect  to 
the  equity  of  the  wife  and  children,  including  her  children 
by  any  future  marriage.  Therefore  where  a  legacy  left  to 
the  wife  is  settled,  the  reversion  goes  to  the  husband  (re). 

2.  At  common  law  a  wife  could  not  contract  with  her 
husband.  In  equity,  if  a  married  woman  charges  her  land 
not  held  to  her  separate  use  with  money  for  the  purpose  of 
paying  her  husband's  debts,  and  the  money  raised  is  so 
applied,  she  is  primd  fade  regarded,  as  between  herself  and 
him,  as  lending  and  not  giving  the  money,  and  as  entitled 
to  have  her  property  exonerated  by  him  from  the  charge 
which  she  has  created.  It  was  settled  at  an  early  time 
that  this  equity  of  the  wife  could  be  enforced  as  against  the 
husband  and  volunteers  under  him  {y),  and  it  is  the  better 
opinion  that  she  is  entitled  to  the  full  rights  of  a  surety, 
and  therefore  rB,nk&  pari  passu  with  his  ordinary  creditors  {z) . 

• 

The  right  of  the  wife  to  exoneration  is  purely  equitable  ; 
it  is  based  on  an  impUed  contract,  and  the  question  whether 
there  was  such ;  a  contract  or  not  must  be  decided  in  each 
case  from  the  circumstances  of  that  particular  case  (a).  If 
a  settlement  is  made  by  the  husband  on  his  wife  at  the 


(*)  MlioU  V.   Cordell  (1820),  5  Madd.  149  ;    TUd  v.  LUter  (1853), 
10  Ha.  140  ;  3  D.  M.  &  G.  867  ;  Durham  v.  Crackles  (1862),  32  L.  J.  Ch. 
111. 
.    (0  Life  Association  of  Scotland  v.  Siddal  (1861),  3  D.  F.  &  J.  271. 

(it)  Taunton  y.  Monis  (1879),  11  Ch.  D.  779. 

(a?)  Oroxton  y.  May  (1870),  9  Eq.  404. 

(y)  Broad  v.  Broad  (1683),  2  Ch.  Ca*.  161 ;  Hurvtington  y.  Hujvtington 
(1702),  2  Vem.  437  ;  2  Bro.  P.  C.  1 ;  PococU  v.  Lee  (1707),  2  Vern.  604  ; 
Tate  V.  Austin  (1714),  1  P.  Wms.  264. 

(z)  FarteHche  y.  Powlet  (1742),  2  Atk.  383  ;  Robinson  Y.  Oee  (1749), 
1  Ves.  sen.  251  ;  Earl  of  Kinnoul  y.  Money  (1756),  3  Swans.  202  n  ; 
Oleaves  y,  Paine  (1863),  1  D.  F.  &  J.  87,  p.  96  ;  SchMefield  v.  Lockwood 
(1863),  4  D.  J.  &  S  22. 

.     (a)  Clinton  v.  Ifoojper  (1791),  3  B.  C.  C.  201  ;  see  Paget  y.  Paget^ 
[1898]  1  Ch.  470.    •        • 
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time  when  she  charges  her  estate  (b),  or  if  the  charge  is 
made  to  satisfy  ante-nuptial  debts  of  the  wife,  for  which  the 
husband  becomes  Uable  (c),  no  inference  arises  in  favour  of 
exoneration. 

B. — Obigik  of  the  Separate  Use. 

Such  were  the  rights  of  the  husband  at  law  in  his  wife's  Nature  of 
property,  and  such  the  modifications  of  those  rights  which  ^J^^y. 
courts  of  equity  introduced  where  the  property  was  not 
affected  by  any  trust  for  the  exclusive  benefit  of  the  wife. 
But  courts  of  equity  held  from  an  early  period  that  property 
either  belonging  to  the  wife  at  the  marriage  or  devolving 
upon  her  afterwards  might  be  affected  by  a  trust  giving 
her  the  exclusive  enjoyment  of  the  property,  and  enabling 
her  to  exercise  exclusive  control  over  it,  notwithstanding 
coverture.  Such  property  was  said  to  be  held  to  ber 
separate  use,  and  to  be  her  separate  property.  If  the 
separate  property  was  vested  in  trustees,  a  court  of  equity 
did  not  interfere  in  the  husband's  favour  to  disturb  the 
legal  title  of  the  trustees,  but  compelled  the  trustees  to 
perform  the  trust  at  the  instance  of  the  wife.  If  the 
separate  property  was  not  vested  in  trustees,  the  husband 
himself  was  treated  in  equity  as  a  trustee  for  the  wife  of 
any  legal  interest  which  he  took  or  acquired  in  the 
property. 

Before  the  Married  Women's  Property  Act,  1882,  separate  Origin  of 
property  arose  in  one  or  other  of  the  following  ways  :  m^OTty 

(1)  The  separate  use  might  be  attached  to  property  by  nui^l 
an  agreement  between  the  intended  husband  and  wife  that  agreement, 
trustees  should  hold,  or  that  he  as  trustee  should  hold,  for 
her  separate  use  the  property  or  part  of  the  property  which 
belonged  to  the  wife  at  the  time  of  the  marriage,  and  which 
by-the  marriage  became  at  law  the  property  of  the  husband, 
or  capable  of  being  made  his  by  his  own  act.  The  same 
effect  was  produced  by  an  assignment  by  the  intended  wife 

(b)  ZewU  y.  Nangle  (1752),  1  Arab.  150. 

(c)  Lewi^  V.  Xangh'^  impra  ;  Earl  of  JKinnoul  v.  Money  (1767),  3  Swans, 
202  n. 
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of  such  property  to  trustees  for  her  separate  use,  or  a 
declaration  of  trust  by  her,  if  made  with  her  intended 
husband's  consent  {d).  An  assignment  by  the  intended 
wife  alone  of  such  property  to  trustees  for  her  separate  use 
without  the  concurrence  or  assent  of  the  intended  husband 
was  liable  to  be  set  aside  in  equity  as  a  fraud  upon  his 
m&»:ital  rights.  It  was  held  in  the  early  cases  (e)  that, 
wherever  the  husband  was  not  privy  to  the  assignment,  he 
was  entitled  to  avoid  it.  The  doctrine,  as  finally  settled, 
was  that  there  was  no  fraud  on  his  marital  rights  unless 
he  was  in  fact  defrauded — that  is,  unless  the  intended  wife, 
by  holding  out  that  he  would  become  master  of  her  property, 
induced  him  to  enter  into  the  marriage  (/). 

In  enforcing  ante-nuptial  agreements,  courts  of  equity 
simply  combined  two  common  law  doctrines.  Originally, 
at  law  the  marriage  of  a  debtor  with  a  creditor  extinguished 
the  debt  (g).  Later,  a  distinction  was  taken  between  debts 
which  the  husband  could  release  during  the  coverture  and 
debts  which  he  could  not.  Where  the  debt  was  contingent, 
e.g.,  under  a  promise  by  the  husband  to  leave  the  wife 
money,  if  she  survived  him,  it  was  held  that  marriage 
merely  suspended  the  remedy,  and  that  the  debt  revived, 
and  could  be  enforced  after  the  coverture  had  determined  {h). 
Moreover,  at  law  an  agreement  between  an  intended  husband 
and  a  third  person  to  do  something  during  the  coverture 
for  the  benefit  of  the  wife  was  valid,  and  might  be  enforced 

(d)  Draper's  Case  (1678),  Freem.  Ch.  29. 

le)  Lance  v.  Norman  (1672),  2  Ch.  Rep.  79  ;  Howard  v.  Hooker  (1672), 
2  Ch.  Rep.  81  ;  Carlcton  t.  Dorset  (1686),  2  Vem.  17. 

(/)  Strathmore  v.  Bimes  (1788),  2  B.  C.  C.  346  ;  2  Cox,  28,  on  re- 
hearing 1  Ves.  jun.  22  ;  2  Cox,  82  ;  in  H.  L.  (1797),  6  Bro.  P.  C.  427.  The 
case  also  went  on  the  ground  that  an  assignment  by  the  wife  made  in  con- 
templation of  her  marriage  with  A.  conld  not  be  a  fraud  on  B.  See 
also  JSngland  v.  Downs  (1840),  2  B.  522,  and  Downes  t.  Jennings  (1863), 
32  B. 290. 

(^)  11  H.  7,  4,  pi.  15  ;  21  H.  7,  29,  pi.  4  ;  Co.  Lit.  264  b ;  In  re  Price 
(1879),  11  Ch.  D.  163. 

(A)  West,  Symboleog.  s.  165  ;  Smith  v.  Stafford  (1617),  Hob.  216  ; 
Hutt.  17,  18  ;  Clark  v.  Th&nwm  (1620),  Cro.  Jac.  571  ;  Oage  v.  Actim 
(1699),  1  W.  Raym.  615  ;  1  Salk.  325.  In  Lupart  v.  Hoblin  (1657), 
2  Sid.  58,  A.  gave  a  bond,  conditioned  to  be  void  if  A.,  if  B.,  his  intended 
wife,  surriTed  him,  left  her  £300,  and,  if  she  died  without  issue  in  his 
'  life,  paid  £300  to  her  next-of-kiu.  Counsel  said  that  this  was  a  common 
mode  of  assurance  for  women,  and  that  if  it  was  frustrated  **  great  number 
of  the  good  people  of  this  nation  will  be  deceived." 


Origin  of  thk  Separate  Use.  233 

by  the  promisee  (t).  The  technical  reasoning  of  the  courts 
of  common  law  only  supported  agreements  made  directly 
with  the  wife  where  the  debt  from  the  husband  accrued 
due  after  his  death.  Courts  of  equity,  however,  after  some 
conflict  of  decision  (h),  held  such  agreements  to  be  valid 
and  enforceable,  although  the  benefit  to  the  wife  was  to 
enure  during  the  covertm*e — e.g.,  where  the  husband  gave 
the  wife  power  to  dispose  of  part  of  her  property  notwith- 
standing the  intermarriage  (Z). 

An  ante-nuptial  agreement  creating  a  separate  use  bound 
the  wife's  chattels  personal  or  choses  in  action,  although 
it  was  made  by  parol.  So  far  as  it  related  to  the  wife's 
chattels  real,  it  required  to  be  put  in  writing  and  signed  by 
the  husband  and  wife,  in  order  to  bind  parties  claiming 
under  them ;  but  it  bound  the  husband,  if  made  by  parol, 
where  the  husband  was  by  the  agreement  turned  into  a 
trustee  for  the  wife.  Where  the  wife  held  lands  in  fee 
simple  or  fee  tail  at  the  marriage,  her  husband,  as  has 
been  pointed  out  (m),  took  an  estate  for  the  joint  lives  of 
himself  and  wife,  with  a  possible  estate  by  the  curtesy ;  the 
inheritance  remained  in  the  wife,  but  she  could  not  dispose 
of  it  except  by  deed  acknowledged.  A  memorandum 
relating  to  the  wife's  lands  of  inheritance,  signed  by  the 
husband  alone,  only  affects  his  own  interest  (n) ;  but  if 
he  declares  himself  a  trustee  of  that  interest  for  the  wife, 
his  declaration  binds  him,  although  made  by  parol.  An 
agreement  between  an  intended  husband  and  wife  that 
her  lands  of  inheritance  should  be  held  for  her  separate 
use,  or  a  conveyance  to  a  trustee  or  declaration  of  trust  by 
the  wife,  only  binds  her  inheritance,  as  against  her  heir-at- 

(t)  Oibhont  V.  Davies  (1694),  Comb.  242,  Eqnity  in  each  cases  did  not 
restrain  proceedings  at  law,  although  the  obligee  of  the  bond  was  merely 
trostee  for  the  obligor's  wife  (^Cotton  v.  Cotton  (1693),  2  Vern.  290  : 
Pr,  Ch.  41). 

(*)  In  Earl  of  Suffolk  v,  Oreenvill  (1631),  Nels.  15  ;  Freem.  Ch.  146  ; 
Darcy  ▼.  aiute  (1663),  1  Ch.  Cas.  21  ;  Freem.  Ch.  148,  and  Pridgcon  v. 
Pridgeon  (1668),  1  Ch.  Cas.  117,  the  coart  took  the  common  law  view. 

(0  Furgor  v.  Penton  (1686),  1  Vern.  408  ;  Drak^  v.  Starr  (1695), 
Freem.  Ch.  205.  See  also  Palmer  ▼.  Keyntll  (1637),  1  Ch.  Rep.  118, 
which  is  perhaps  an  authority  to  the  same  effect. 

(i»)  P.  225. 

In)  Dye  v.  Dye  (1884),  13  Q.  B.  D.  147,  overruling  Rippon  v.  Dawding 
(1769),2  Ambl.  565. 
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law,  if  the  agreement,  conveyancey  or  declaration  is  in 
writing  and  signed  by  the  wife.  She  is  the  beneficial 
owner,  and  therefore  the  person  empowered  to  declare  the 
trust  of  the  inheritance  within  the  Statute  of  Frauds  (o). 

(2)  The  husband  might  during  the  coverture  abandon  his 
marital  rights  over  any  property  acquired  by  his  wife  and 
allow  her  to  retain  it  for  her  separate  use,  or  he  might  give 
her  property  of  his  own  for  her  separate  use.  At  common 
law  a  husband  cannot  make  a  gift  to  his  wife  ( p)  except  in 
the  case  of  paraphernalia  ($).     Courts  of  equity  enforced  at 


(o)  Peacoek  v.  J\Ionli  (1751),  2  Ves.  sen.  190  ;  Pride  v.  Buhh  (1871), 
7  (^h.  64  ;  Dye  v.  Dye^  supra. 

ip)  Co.  Lit.  3a  ;  112a  ;  Firehrass  v.  Pennant  (1764),  2  Wils.  255. 

Iq)  Jewels  given  by  a  haHband  to  his  wife  to  be  worn  as  ornaments  of 
her  person  are  called  her  paraphernalia  (^Burton  ▼.  Pierpaint  (1722), 
2  F.  Wms.  78  ;  Graham  v.  Londonderry  (1746),  3  Atk.  393  ;  JertoUe  v. 
Jervoiso  (1853),  17  13.  566).  The  hasband  can  alien  them  in  his  lifetime 
{Hastings  v.  Dimglas  (1634),  Cro.  Car.  343  ;  1  Roll.  Abr.  911)  ;  but  he 
cannot  dispose  of  them  by  will.  In  Hastings  y.  Douglas^  though  the  court 
agreed  that  the  husband  could  not  devise  away  from  the  wife  her  necessaif 
apparel,  they  were  divided  on  the  question  whether  the  same  rule  applied 
to  the  ornaments  of  her  person.  It  was  held  for  the  first  time  in  Cary  v. 
Appleton  (1674),  1  Ch.  Cas.  240,  that  the  wife^s  jewels  could  not  be 
devised  away  from  her.  Although  the  point  was  still  doubtful  in 
Wilcox  v.  Oore  (1714),  11  Vin.  Abr.  180,  pi.  19,  it  was  treated  as  settled 
in  favour  of  the  wife  in  Tipping  v.  Tipping  (1721),  1  P.  Wms.  729,  which 
was  followed  in  Scymore  v.  7'r£W*Z/rt»(1737),  3  Atk.  358,  and  Northey  v. 
JNorthey  (1740),  2  Atk.  77.  A  pledge,  though  accompanied  by  an  express 
power  of  sale,  is  not  such  an  alienation  as  to  bar  the  wife's  right,  but 
.  she  is  entitled  to  have  the  pledge  discharged  out  of  the  personal  estate 
(jGraham  v.  Londonderry ^  supra).  Her  right  to  paraphernalia  is  subordi- 
nate to  the  right  of  the  husl».nd*s  creditors  QHanoell  v.  Harwell  (1598), 
1  UoU.  Abr.  911,  pi.  8  ;  Shipton  v.  Sampson  (1674),  Cas.  t.  Finch,  145  ; 
S.  C,  Lady  TyrrelVs  Cmsc,  Freem.  Ch.  304;  ^uhhs  v.  Stuhhs  (1678), 
Cas.  U  Finch,  415  ;  WiXlson  v.  Pack  (1710),  Pr.  Ch.  295),  although  prior  to 
that  of  the  beneficiaries  under  his  will.  If  the  paraphernalia  are  exhausted 
in  payment  of  debts,  the  widow  may  marshal  as  against  real  estate  descended 
(jr-ipping  v.  Tipping,  siipra ;  Snelson  v.  Corbet  (1746),  3  Atk.  369),  or 
charged  with  payment  of  debts  (^XortJiey  v.  Northey  (1740),  2  Atk.  77  ; 
Boynton  v.  Parkhurst  (1784),  1  Bro.  C.  C.  576) ;  but  apparently  not 
against  real  estate  devised  (^Prohert  v.  Morgan  (1739),  1  Atk.  440 ; 
Amb.  6.  not  following  Tyiit  v.  Tynt  (1729),  2"  P.  Wms.  542).  Moreover, 
she  has  no  right  to  marshal  if  there  is  no  property  against  which 
she  can  come  when  her  paraphernalia  are  applied  in  payment  of  debts, 
although  real  estate  subsequently  becomes  available  (^Burton  v.  Pier- 
point  (1722),  2  P.  Wms.  78).  The  doctrine  of  paraphernalia  is  not 
affected  by  the  Married  Women's  Property  Act  (Tasker  v.  Tasker, 
[1896]  P.  1). 

The  doctrine  appears  to  have  originated  in  the  rule  which  gave  a  widow  her 
necessary  apparel  as  against  the  husband's  executor  (Y.-B.  37  U.  6, 27,  pi.  5  ; 
Y.-B.  33  H.  6, 31,  pi.  5).    When  the  widow  was  a  woman  of  rank,  necessary 
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&n  early  date  a  gift  by  husband  to  wife  for  her  separate  use 
of  the  profits  of  a  business  carried  on  by  her  (r).  This 
principle  was  soon  extended  to  other  gifts,  and  where  the 
gift  was  made  without  the  intervention  of  a  trustee,  equity 
treated  the  husband  as  a  trustee  for  the  wife's  separate 
use  (s). 

(3)  The  separate  use  might  be  created  by  a  gift  by  a 
stranger  to  the  wife  for  her  separate  use  or  to  a  trustee  for 
the  separate  use  of  the  wife.  If  the  gift  was  made  to  the 
wife  directly,  the  husband  was  treated  in  equity  as  a  trustee 
of  the  property  in  question  in  so  far  as  it  was  subject  to  his 
mebrital  rights.  The  doctrine  that  a  gift  directly  to  a  married 
woman  for  her  separate  use  of  property,  whether  real  or 
personal,  barred  the  husband's  rights,  though  doubted  in 
the  beginning  of  the  eighteenth  century  {t),  was  established 
by  two  cases  in  1724  and  1725  (i^). 

(4)  Property  given  to  an  unmarried  woman  for  her 
separate  use  became  subject  to  the  separate  use  upon 
her  marriage  {x) ;  and  where  property  was  given  to  a 
married  woman  for  her  separate  use,  the  separate  use, 
though  it  ceased  on  the  husband's  death,  revived  if  she 
married  again  (y)^ 

apparel  was  held  to  include  her  persocal  ornaments  (Lad;/  Bindon^s  Case 
<1683),  2  Leon.  166,  pi.  201 ;  F.  Moo.  213,  pi.  354  ;  Ilaitiyigs  y.  Douglas 
(1634),  Cro.  Car.  343,  pi.  4  ;  1  Roll.  Abr.  911,  pi.  9).  Lord  Keeper  FlNCH 
**  never  knew  any  paraphernalia  allowed  but  where  the  party  was  noble  either 
by  birth  or  marriage"  {Lady  TgrrelVs  Case,  supra'),  Thia  restriction  cannot 
have  lasted  long.  The  right  of  the  widow  as  against  a  specific  legatee  from 
the  husband  was  not  finally  settled  until  the  time  of  Lord  Habdwicke, 
who  at  first  seems  to  have  objected  to  this  extension  of  the  doctrine 
(^Propert  v.  Morgan^  supra\  although  he  afterwards  enforced  it  on 
eereral  occasions.  Gifts  by  a  stranger  to  a  married  woman  may  also  be 
•treated  as  paraphernalia  QNbrthey  v.  Nortliey^  supra ;  Jercoise  v.  Jervoise^ 
supra), 

(r)  Slanning  v.  Style  (1734),  3  P.  Wms.  334 ;  S.  C,  Stanway  v. 
Styles,  2  Eq.  Abr.  156,  pi.  4  n  (a)  ;  Ashworth  v.  Outram  (1877),  6  Ch.  D. 
«23. 

(*)  Lucas  V.  Lucas  (1 738),  1  Atk.  270 ;  West,  t.  Hardw.  456 ;  Oraham  v. 
Landanderry  (17 i6),  3  Atk.  393  ;  Tasker  v.  Taslt^'r,  [1895]  P.  1. 

(0  milier  Y.  milier  (1689),  Freem.   Ch.   110;   Harrey  y,  Harrey 
(1710),  1  P.  Wms.  125  ;  Burton  v.  Pierpoint  (1722),  2  P.  Wms.  78. 
.    («)  Rollfe  V.  Budder  (1724),  Bunb.  187 :    S.  C,  Relfr,    v.  Budden, 
2  Eq.  Abr.  153,  pi.  17  ;  Bcnnet  ▼.  Davis  (1725),  2  P.  Wms.  316. 

(a?)  Davies  v.  Thomycroft  (1836),  6  Sim.  420  ;  Tullett  v.  Armstrong 
(1839),  4  My.  &  Cr,  377. 

(y)  In  re  Qaffee  (1849),  1  Macn.  &  G.  641. 
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(5)  The  savings  of  the  wife's  separate  maintenance  {z),  of 
her  pin-money  (a),  and  of  her  separate  estate  {b),  whether 
she  retained  them  in  the  form  of  cash  or  invested  them  in 
land  (c)f  formed  part  of  her  separate  estate.  But  where  the 
husband  and  wife  have  lived  together,  the  court  refuses  to 
give  an  account  against  the  husband  or  his  representatives 
in  respect  of  arrears  of  the  wife's  separate  income,  not  pin* 
money,  received  by  him  with  her  express  or  impUed  per- 
mission {d).  To  displace  the  rule  it  is  not  sufficient  to  show 
that  the  wife's  separate  income  has  accumulated  in  the 
husband's  hands  and  remains  unspent  {e),  or  that  the 
husband  is  himself  a  trustQe  of  the  wife's  separate  in- 
come (/),  or  that  the  wife  is  restrained  from  anticipation 
by  the  terms  of  the  instrument  under  which  her  title  is 
derived  {g). 

And  (6),  the  wife's  earnings  while  she  was  deserted  by 
the  husband  were  treated  in  equity  as  her  separate 
property  (h). 

The  separate  use  was  not  recognised  at  common  law. 
At  law  the  husband  was  treated  as  the  absolute  owner  of 
personal  chattels  belonging  to  the  wife  for  her  separate  use 
or  of  the  dividends  of  property  held  on  trust  for  her  separate 
use  (i).  After  the  Judicature  Act,  as  before,  the  title  of  a 
married  woman  to  her  separate  property  remained  an  equit- 
able title,  although  it  was  enforced  in  all  the  courts  to  the 
same  extent  to  which  it  had  been  previously  enforced  in 


(z)  Gorges  v.  Cliajwy  (1639),  cit.  1  Ch.  Caa.  118  ;  Bletsow  t,  Satoyer 
(1684),  1  Vem.  244  ;  Brtwke  v.  Brooke  (1858),  26  B.  342. 

(a)  Milles  v.  Wik^s  (1694),  1  Eq.  Abr.  66,  pi.  3. 

lb)  Gore  v.  KnigU  (1706),  2  Vem.  636  ;  Duncan  v.  Cashin  (1876), 
L.  R.  10  C.  P.  654. 

(c)  FowUf  V.  Cimntet9  of  Dortet  (1685—1688),  4  Vin.  Abr.  131,  pi.  6  ; 
Easily  v.  Eastly  (1709),  2  Eq.  Abr.  148,  pi.  2. 

(rf)  Harrism  ▼.  Corutantine  (1709).  2  Eq.  Abr.  147,  pi.  1  ;  Powell  r. 
Bankey  (1722),  2  P.  Wnw.  82  ;  Caton  y.  Hideout  (1849),  1  Macn.  &  G. 
699  ;  Edward  v.  Cheyne  (No.  2),  (1888),  13  App.  Cas.  386. 

(tf)  Beresford  v.  Archbishop  of  Ammgh  (1844),  13  Sim.  643. 

(/)  Caton  V.  Jtideo9itf  s^ipra, 

(jf)  Rowley  ▼.  Univin  (1865),  2  Kay  &  J.  138  ;  Hood  Barrs  v.  Herwt^ 
[1896]  A.  C.  174. 

(/*)  Ceoil  y  Juxan  (1737),  1  Atk.  278. 

(i)  Messenger  v.  Clarke  (1850),  5  Ex.  388  ;  Bird  v.  Peagrum  (1853), 
13  C.  B.  639. 
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the  Court  of  Chancery.  The  Married  Women's  Property 
Act,  1882  (k),  converted  it  into  a  legal  title,  and  at  the  same 
time  greatly  extended  the  area  of  the  separate  property. 
That  Act  provides  (s.  2)  that  every  woman  who  marries 
after  January  1st,  1883,  shall  he  entitled  to  hold  as  her 
separate  property  all  real  and  personal  property  which  shall 
belong  to  her  at  the  time  of  marriage  or  shall  he  acquired 
by  or  devolve  upon  her  after  marriage.  The  Act  further 
provides  (s.  6)  that  every  woman  married  before  January  1st, 
1883,  shall  be  entitled  to  hold  as  her  separate  property  all 
real  and  personal  property,  her  title  to  which,  whether 
vested  or  contingent,  and  whether  in  possession,  reversion, 
or  remainder,  shall  accrue  after  January  1st,  1883.  The 
title  of  a  married  woman  accrues  under  this  provision  at 
the  time  when  she  first  acquires  her  interest  in  the  property, 
whether  the  interest  is  then  in  possession,  reversion,  or 
remainder  (Z).  Where  there  is  a  limitation  by  will  or  settle- 
ment to  the  heir-at-law  or  statutory  next-of-kin  of  a  living 
person,  or  to  the  persons  who  would  be  heir-at-law  or  next- 
of-kin  if  the  ancestor  were  to  die  at  some  future  time,  the 
possible  heir  or  next-of-kin  have  no  title  until  the  ancestor 
dies  or  the  time  arrives ;  until  then  they  have  merely  a  hope 
or  expectation.  On  the  other  hand,  where  there  is  a  gift  to 
such  of  the  children  or  nephews,  or  even  kindred  of  A.,  as 
shall  be  living  at  his  death,  each  member  of  the  class  has  a 
contingent  title  during  A/s  life  from  the  time  that  the  will 
or  settlement  comes  into  effect  (m).  The  effect  of  ss.  2  and 
5  of  the  Act  is  cut  down  by  s.  19,  which  provides  that 
nothing  in  the  Act  contained  shall  interfere  with  or  affect 
any  settlement  or  agreement  for  a  settlement  made  or  to  be 
made,  whether  before  or  after  marriage,  respecting  the  pro- 
perty of  any  married  woman.  It  has  been  held  that  the 
effect  of  this  section  is  to  bring  under  a  marriage  settlement 
all  property  which  would  have  been  subject  to  it  if  the  Act 
had  not  been  passed.    And  as,  if  the  Act  had  not  been 

(*)  45  &  46  Vict.  c.  75.  This  Act  repeals  s.  22  of  the  Married  Women's 
Property  Act,  1870  (33  &  34  Vict.  c.  98),  and  the  Married  Women's  Pro- 
perty Act,  1870,  Amendment  Act.  1874  (37  &  38  Vict,  c.  60). 

(0  Rei^  V.  JReid  (1886),  31  Ch.  1).  402. 

(w)  In  re  Parsotu  (1890),  45  Ch.  I).  51. 
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passed,  a  covenant  or  assignment  by  the  husband  alone 
would  have  bound  property  in  which  by  the  marriage  he 
acquired  rights  at  common  law,  since  the  Act  his  covenant 
or  assignment  binds  property  of  the  wife  in  which,  but  for 
the  operation  of  either  s.  2  or  s.  5  of  the  Act,  he  would  have 
acquired  rights  at  common  law  (rt).  If  the  settlement  by 
the  intended  husband  is  made  in  fraud  of  the  wife,  it  is  not 
a  settlement  at  all,  and  therefore  does  not  come  within  the 
protection  of  s.  19  (o). 

C. — Effects  of  the  Separate  Use. 

The  Married  Women's  Property  Act,  1882,  enables  (jp)  a 
married  woman  to  dispose,  by  will  or  otherwise,  of  any  real 
or  personal  property  which  is  made  her  separate  property 
under  the  Act  *'  in  the  same  manner  as  if  she  were  a  feme 
sole,  without  the  intervention  of  any  trustee."  The  Act  also 
provides  (g)  that  **  a  married  woman  shall  be  capable  of 
entering  into  and  rendering  herself  liable  in  respect  of  and 
to  the  extent  of  her  separate  property  on  any  contract,  and 
of  suing  and  being  sued,  either  in  contract  or  in  tort,  or 
otherwise,  in  all  respects  as  if  she  were  a  feme  sole  •  .  •  and 
any  damages  or  costs  recovered  by  her  in  any  such  action 
or  proceeding  shall  be  her  separate  property;  and  any 
damages  or  costs  recovered  against  her  in  any  such  action 
or  proceeding  shall  be  payable  out  of  her  separate  property^ 
and  not  otherwise.*'  It  will  be  convenient  to  consider 
separately  the  steps  by  which  a  married  woman  acquired 
power  in  equity,  first,  to  dispose  of  her  separate  property 
by  will ;  secondly,  to  dispose  of  it  by  act  inter  vivos ;  and, 
thirdly,  to  bind  it  by  her  contracts. 

Testamentary      (1)  At   law   a   married  woman    could   make   a   will    of 

P°^®r?^         personalty  with  the  assent  of   her  husband,   given   after 

woman.  knowledge  of  its  contents.     The  husband  could  revoke  his 

assent  during  the  wife's  life  ;  but  if  he  assented  to  the  will 

(»)  HaJHSoek  v.  Hancock  (1888),  38  Ch.  D.  78  ;    StercM  v.  Trevor^ 
Oarrick,  [1S9.S]  2  Ch.  307  ;  Buckland  ▼.  BueUand,  [1900]  2  Ch,  534. 
{p)  Per  Cotton,  Ij.J.,  in  Hancock  v.  Hancock,  gupra,  p.  91. 
ip)  Section  1  (1).  (<?)  Section  1  (2). 
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after  her  death  he  could  not  revoke  his  assent  (r).  Where 
the  hushand,  after  assenting  to  the  will,  died  before  his 
wife,  the  will  lost  its  force  and  could  only  be  revived  by 
republication.  A  married  woman  could  not  devise  by  will 
her  fee  simple  in  lands,  even  with  the  husband's  consent  (s). 
The  earlier  cases  in  equity  dealt  exclusively  with  persoi^alty, 
and  restricted  a  married  woman's  power  of  leaving  her 
separate  personalty  by  will  to  special  kinds  of  separate  pro- 
perty, e.g.,  savings  of  separate  maintenance  (t),  or  pin- 
money  (w),  or  to  cases  where  the  agreement  or  gift  under 
which  the  property  was  held  expressly  gave  a  power  of 
disposition  by  will  (x).  Lord  Thurlow  held,  however,  that 
a  gift  of  personalty  to  the  separate  use  of  a  married  woman, 
whether  by  the  husband  or  by  a  stranger,  although  no 
power  of  disposition  was  expressly  given,  carried  with  it 
the  right  to  dispose  by  will  of  the  separate  property  and  its 
savings  (y).  It  was  not  settled  till  much  later  that  a  married 
woman  might  dispose  of  real  estate  held  to  her  separate  use, 
however  the  separate  use  originated  (z),  A  will  made  during 
coverture  disposing  of  the  separate  estate  or  its  savings 
passes  after-acquired  separate  property  (including  property 
made  separate  by  the  Married  Women's  Property  Act),  even 
though  the  testatrix  has  no  separate  property  when  she 
makes  her  will  (a) ;  but  a  will  made  during  coverture  could 
not,  unless  it  was  republished,  pass  property  acquired  after 
the  coverture  had  determined  (6),    The  Married  Women's 

(?•)  Wlllock  y.  Kohle  (1875),  L.  R.  7  H.  L.  580  j  In  re  Atkinson,  [1899] 
2  Ch.  1,  p.  6  ;  Mliot  v.  Mrfk,  [1901]  1  Ch.  424.  Some  authorities  held 
that  a  hashand  coald  revoke  an  assent  given  after  the  wife^s  death 
(^Chutrt'll  v.  Blachwell  (1681),  Freein.  Ch.  70). 

(*)  34  &  36  H.  8,  c.  6,  s.  14. 

CO  Oorget  v.  Chancy  (1639),  cit.  I  Ch.  Cas.  118. 

(u)  Herhert  v.  Herbert  (1692),  1  Eq.  Abr.  66,  pi.  3. 

(a*)  Fowleg  y.  Countexs  of  Dorset  (1688),  4  Vin.  Abr,  131,  pi.  5  j 
Sawyer  v.  BUtsoe  (1695),  2  Vern.  328. 

(y)  Fettiplace  v.  Gorges  (1789),  3  Bro.  C.  C.  8, 

(z)  Taylor  v.  3read8  (1865),  4  D.  J.  &  S.  597 ;  Pride  v.  BuU  (1871), 
7  Ch.  64.  The  old  doctrine  was  that  no  ante-naptial  agreement  coald 
enable  the  married  woman  to  bar  her  heir-at-law  {Peacock  v.  Monk  (1751), 
2  Ves.  sen.  190). 

(a)  Earl  of  Ckarlernont  v,  Spencer  (1883),  U  L,  R.  If,  347  ;  In  re 
Bowen,  [1892]  2  Ch.  291. 

(J)  In  re  Price  (1886)*  28  Ch,  D,  709 ;  In  re  (hno  (1889), 
43  Ch.  D.  12. 
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Property  Act,  1893  (c),  provides  that  s.  24  of  the  Wills  Act, 
1837,  shall  apply  to  the  will  of  a  married  woman  made 
during  coverture  whether  she  is  or  is  not  possessed,  of  or 
entitled  to  any  separate  property  at  the  time  of  making  it, 
and  such  will  shall  not  require  to  be  re -executed  or  repub- 
lished after  the  death  of  her  husband.  The  quality  of 
separate  property  ceases  on  the  wife's  death,  and  undisposed 
of  separate  property  devolves  just  as  if  the  separate  use  had 
never  existed.  Hence  the  husband  is  entitled  absolutely  to 
the  wife's  undisposed-of  separate  personalty  (d),  and  may 
be  entitled  as  tenant  by  the  curtesy  to  her  undisposed  of 
separate  realty  (e).  The  law  on  this  point  has  not  been 
altered  by  the  Married  Women's  Property  Act  (/). 

(2)  The  power  of  a  married  woman  to  assign  or  charge 
her  separate  personalty  was  settled  by  the  end  of  the 
eighteenth  century  (g).  She  was  allowed  at  a  later  period 
the  same  power  over  her  separate  realty;  and  it  is  now 
clear  that  a  married  woman  may,  without  acknowledging 
the  deed  and  without  the  concurrence  of  her  husband,  if 
she  is  tenant  in  fee-simple  in  possession  or  remainder  for 
her  separate  use,  dispose  of  the  fee-simple — if  she  is  tenant 
in  tail  in  possession  for  her  separate  use,  bar  the  remainders 
over  and  pass  a  fee- simple  absolute — if  she  is  tenant  in  tail 
in  remainder  for  her  separate  use,  bar  the  estate  tail  and 
create  a  base  fee — and  when  the  base  fee  has  fallen  into 
possession  enlarge  it  into  a  fee-simple  absolute  (h), 

(3)  It  was  only  by  slow  degrees  that  courts  of  equity 
gave  a  married  woman  the  power  of  contracting  debts  in 
respect  of  her  separate  property.  The  courts  began  by 
making  the  separate  property  liable  for  the  payment  of 
bonds  entered  into  by  the  married  woman  under  her  hand 


(e)  56  &  57  Vict.  c.  63. 

Id)  Primdley  v.  Fieldur  (1833),  2  My.  &  K.  57  ;  Molony  v.  Kennedy 
(1839),  10  Sim.  254. 

((?)  Cooper  V.  Macdonald  (1877),  7  Ch.  D.  288. 

C/ )  Jn  re  Lambert's  Estate  (1888),  39  Ch.  D.  626  ;  ffope  v.  Hope, 
[1892]  2  Ch.  .S36. 

(<7)  Pybiis  V.  Sm Uh  (1 791),  1  Ves.  j an.  189 ;  3  Bro.  C.  C.  340 ;  WagsUiff  v. 
Smith  (1804).  9  Ves.  620. 

(//)  In  re  Drummond  dhd  I>ane*s  C<mtraet,  [1891]  1  Ch,  524. 
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and  seal  {%).  This  principle  was  subsequently  extended  to 
instruments  of  a  less  formal  character,  such  as  a  bill  of 
exchange  (k)  or  promissory  note  (Z).  But  the  courts  long 
refused  to  make  the  separate  estate  liable  to  answer  the 
general  engagements  not  in  writing  of  a  married  woman  (m). 
The  view  taken  was  that,  although  a  married  woman  could 
not  contract  debts,  the  execution  by  her  of  an  instrument 
in  writing  might  be  treated  either  as  the  exercise  pro  tanto 
of  a  power  of  appointment  over  the  settled  estate  (n)  or  as 
creating  a  charge  upon  it  (o).  Neither  of  these  views  is 
consistent  with  the  rule  that  the  creditors  of  a  married 
woman  are  entitled  to  payment  pari  passu  out  of  her 
separate  estate  (^),  and  it  was  at  last  held  that  the  power 
of  disposition  incident  to  the  separate  estate  included  the 
power  of  contracting  debts  and  that  the  separate  estate  of  a 
married  woman  was  liable  for  her  general  engagements  not 
in  writing  where  they  were  entered  into  upon  the  credit  of 
the  separate  estate  {q), 

A  married  woman  may  contract  with  her  husband  in  Power  of 
respect  of  her  separate  property.     It  follows  that  she  may  tJ^t  with" 
sue  him  (r)  and  he  may  sue  her  {s)  in  respect  of  it.     Where  husband, 
a  wife  charges  her  separate  property  with  money  for  the 
purpose  of  paying  her  husband's  debts,  she  is  primd  facie 
regarded  in  equity  as  lending  him  and  not  giving  him  the 
money,   and  therefore  is  entitled  to    have   her  property 
exonerated  by  him  from  the  charge  she  has  created ;  and 

(0  NoHim  V.  Tnrnll  (1723),  2  P.  Wmg.  144  ;  Standford  v.  Marshall 
(1740),  2  Aik.  69  ;  Peacock  v.  Mimk  (1751),  2  Ves.  sen.  190,  193  ; 
Hnlme  v.  Tejuint  (1778),  1  Bro.  C.  C.  16. 

(It)  StuaH  V.  VtJtooufU  Kirkwall  (1818),  3  Madd.  387. 

(0  Bullpin  V.  Clarke  (1810),  17  Ves.  365  ;  Field  v.  Sowle  (1827), 
4  Hum.  112.  Bell  y.  Commissary  Hyde  (1711),  Fr.  Ch.  328,  appears  to 
be  an  authority  to  the  same  effect. 

(iw)  Qreatley  v.  Nohle  (1818),  3  Madd.  79. 

(n)  Stuart  v.  Vixcourit  Kirkwall,  supra, 

(p)  Qreatley  v.  Noble,  S7tpra. 

Ip)  Anan.  (1811),  18  Ves.  258  ;  Owens  v.  Dickensan  (1840),  Cr.  k 
Ph.  48. 

^)  Murray  v.  Barlee  (1834),  3  My.  &  K.  209  ;  Owens  ▼.  Dickenson, 
ttupra  ;  Johnson  v.  Oallagher  (1861),  3  D.  F.  &  J.  494  ;  Mrs,  Matthew- 
man's  Case  (1866),  L.  R.  3  Eq.  781. 

(r)   Woodward  v.  Woodioard  (1863),  3  D.  J.  &  S.  672. 

(*)  Butler  V.  Butler  (1885),  16  Q.  B.  D.  374  ;  Jn  re  Lady  Hastings 
(1887),  35  Ch.  D.  94. 
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in  the  administration  of  his  estate  she  ranks  pari  passu 
with  other  simple  contract  creditors  for  the  amoimt  of  the 
charge  (t).  The  inference  in  favour  of  exoneration  appears 
to  be  no  stronger  where  the  wife  charges  her  separate  estate 
than  where  she  charges  her  real  estate  not  held  to  her 
separate  use  (u).  Where  an  order  is  made  under  s.  39  of 
the  Conveyancing  Act,  1881,  charging  property  which  a 
married  woman  is  restrained  from  anticipating  with  money 
to  be  applied  in  paying  the  husband's  debts,  the  wife  may 
be  entitled  to  exoneration  although  the  order  does  not 
expressly  give  her  that  right  {x). 


Origin  of  the 
restraint. 


Effect  of  the 
restraint. 


D. — Restraint  on  Anticipation. 

Distrust  of  the  wide  powers  which  the  separate  use 
enabled  a  married  woman  to  exercise  led  to  the  creation  of 
the  restraint  on  anticipation.  Although  various  forms  had 
been  used  with  varying  success  to  prevent  a  married  woman 
from  dealing  with  income  settled  to  her  separate  use  before 
it  accrued  due  (y),  it  was  not  finally  determined  until  Lord 
Thurlow's  time  that  by  attaching  to  the  separate  use 
words  restraining  the  married  woman  from  anticipating 
she  might  be  effectually  protected  against  improvident 
alienations  (z). 

The  restraint  on  anticipation  may  be  attached  to  real 
property  as  well  as  to  personal,  to  a  fee  as  well  as  to  a  life 
estate  (a).  Where  an  absolute  interest  in  property  is  given 
to  a  married  woman  subject  to  a  restraint  on  anticipation, 
she  cannot  during  the  coverture  by  any  act  inter  vivos 
dispose  of  that  absolute  interest.  She  can  deal  with  it  by 
will,  because  her  will  is  ambulatory  until  her  death,  that  is, 
until  the  determination  of  the  coverture.     Nor  can  she  by 


(0  Hudson  V.  Camiichael  (1854),  Kay,  613  ;    Paget  v.  Pa^at,  [1898] 
1  Ch.  470. 

(u)  Paget  v.  Paget,  [1898]  1  Ch.  470. 

(a?)  Paget  v.  Poget^  svp^ra, 

(y)  See,  e.g.,  Carerley  v.  Dudley  (1747),  3  Atk.  541. 

(«)  See  Janes  v.  HarHs  (1804),  9  Ves.  486,  p.  493  ;    Parkes  v.  Mfiite 
(1805),  11  Vc8.  209,  p.  221  ;    Brand&n  v.  Robhison  (1811),  18  Ves.  429,  • 
p.  434  ;  Jackson  v.  Bohlumse  (1817),  2  Meri.  488. 

(a)  Baggett  v.  Meux  (1844),  1  Coll.  138  ;  (1846),  1  Phil.  627. 
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luiy  act  inter  vivos  dispose  of  the  future  rents,  profits,  or 
income  of  an  absolute  interest  which  she  is  restrained  from 
anticipating,  nor  of  the  future  rents,  profits,  and  income  of 
property  in  which  she  has  a  life  interest  subject  to  a  restraint 
on  anticipation.  A  restraint  on  anticipation  attached  to  an 
estate  tail  does  not  prevent  a  married  woman  from  enlarging 
the  estate  tail  into  a  fee  (b).  A  restraint  on  anticipation  is 
inoperative  unless  it  is  coupled  with  a  gift  to  the  separate 
use  (c),  but  it  may  be  attached  to  the  legal  separate  use 
which  is  created  by  the  Married  Women's  Property  Act  (d). 
A  restraint  attached  to  income  ceases  the  moment  that  the 
income  becomes  due  and  payable  to  the  married  woman 
according  to  the  mode  of  payment  prescribed  by  the  instru- 
ment under  which  the  income  is  payable  although  it  has 
not  been  actually  paid  over  to  her  (e). 

The  restraint  is  confined  to  coverture.  It  is  of  no  effect 
after  the  coverture  has  determined.  Hence,  where  a  gift  is 
made  to  a  married  woman  for  her  separate  use  without 
power  of  anticipation,  she  may,  after  the  coverture  has 
determined,  alienate  the  property  so  given  (/),  and  where 
a  gift  is  made  to  a  single  woman  for  her  separate  use 
without  power  of  anticipation,  she  has  while  discovert  an 
absolute  power  of  alienation  over  the  property  (g).  But 
where  a  gift  is  made  to  a  single  woman  for  her  separate  use 
without  power  of  anticipation,  the  restraint  on  anticipation 
attaches  as  soon  as  she  marries  to  any  property  subject  to 
the  restraint  which  she  has  not  disposed  of  while  dis- 
<sovert  (h) ;  and  where  a  similar  gift  is  made  to  a  married 
woman,  the  restraint  attaches  on  any  subsequent  coverture, 
unless  by  the  terms  of  the  gift  the  restraint  was  confined  to 
the  then  existing  coverture  (t). 

(*)  Qwper  V.  Macdonald  (1877),  7  Ch.  D.  288, 

{c)  Stogdon  v.  Lee,  [1891]  1  Q.  B.  661. 

Id)  In  re  Lumley,  [1896J  2  Ch.  690. 

(0  In  re  Brettle  (1864), 2  D.  J.  &  S.  79  ;  Hood  BarrsY.  fferiflt,[lB9Q 
A.  C.  174. 

(/)  Joneit  Y.  Salter  (1815),  2  R.  &  M.  208  ;  Barton  y,  BrUcoe  (1822), 
Jac.  603. 

(^)  Woodmeston  v.  WalJter  (1831),  2  R.  &  M.  197 ;    Brown  v.  Poeock 
<1833),  2  R.  &  M.  210. 

(h)  TuXlett  ▼.  Armstrong  (1839),  4  My.  &  Cr.  377, 

(0  In  re  Gaffee  (1849),  1  Macn.  &  G.  541. 
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How  No  set  form  of  words  is  required  to  create  a  restraint  on 

bTor^ed^^  anticipation.  It  is  a  question  of  construction,  to  be  deter- 
mined by  considering  whether  the  words  used  are  used 
merely  for  the  purpose  of  unfolding  what  is  implied  in  the 
gift  to  the  separate  use  or  for  the  more  extended  purpose  of 
modifying  and  controlling  the  gift  (k).  Provisions  that  the 
income  is  to  be  paid  to  the  married  woman  **  from  time  to 
time"  or  "into  her  proper  hands"  or  that  "her  receipts 
alone  are  to  be  a  good  discharge  "  or  words  requiring  pay- 
ment to  be  made  on  "  personal  appearance  and  receipt "  do 
not  create  a  restraint  on  anticipation  (Q  ;  but  a  gift  to  the 
sole,  separate  and  inalienable  use  of  a  married  woman 
creates  a  restraint  (m).  The  Conveyancing  Act,  1881  {n), 
enables  the  court,  if  it  thinks  fit,  notwithstanding  that  a 
married  woman  is  restrained  from  anticipation,  where  it 
appears  to  the  court  to  be  for  her  benefit,  by  judgment 
or  order,  with  her  consent,  to  bind  her  interest  in  any 
property  (o). 


Rights  of 
married 
woman's 
creditors. 


E. — Eemedies  of  Strangers  against  Separate 

Property. 

Such  being  the  powers  of  a  married  woman  over  property 
held  to  her  separate  use,  it  remains  to  consider  what 
remedies  are  given  as  against  a  married  woman  and  her 
property,  first,  in  respect  of  debts  incurred  by  her  during 
the  coverture ;  secondly,  in  respect  of  torts  committed  by 
her  during  the  coverture,  and  thirdly,  in  respect  of  her 
ante-nuptial  debts  and  torts. 

1.  In  dealing  with  the  remedies  given  to  creditors  of 
a  married  woman  and  the  methods  by  which  they  may 
enforce  them,  it  is  convenient  to  deal  separately  with 
(a)  the  period   before  the  Act  of    1882;    (b)  the  period 


(^)  Bailor  7.  Bradley  (1855),  7  D.  M.  &  G.  597. 

(0  See  per  Lord  Macnaghten,  in  Hood  Barrs  v.  Heriot.  [1896] 
A.  C.  174. 

(ffO  HarrUmi  v.  Harrison  (1888),  13  P.  D.  180,  p.  186. 

(?0  44  &  45  Vict.  c.  41,  «.  39. 

(o)  See  as  to  this  section,  In  re  Pollard- it  Stitlement,  [1896]  1  Ch.  901  ; 
2  Ch.  552  ;  In  re  Biunddl,  [1901]  2  Ch.  221. 
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between  the  Act  of  1882  and  the  Act  of  1893,  and  (c)  the 
period  since  the  Act  of  1893. 

(a)  For  a  debt  contracted  by  a  married  woman  to  bind  Before  Act 
her  separate  estate,  it  must  have  been  contracted  on  the 
faith  and  credit  of  her  separate  estate.  The  question 
whether  the  debt  was  contracted  on  the  faith  and  credit 
of  the  separate  estate  was  a  question  of  fact  in  each  case  to 
be  decided  by  reference  to  the  nature  of  the  instrument  by 
which  the  debt  was  contracted,  the  purpose  for  which  it 
was  contracted,  and  the  surrounding  circumstances  {p). 
Where  the  debt  was  contracted  on  the  faith  of  the  separate 
estate,  it  was  settled  by  Pike  v.  Fitzgihhon  {q)  that  the  debt 
bound  only  the  free  separate  estate  to  which  the  married 
woman  was  entitled  at  the  time  when  the  debt  was  incurred. 
It  did  not  bind  the  separate  estate  to  which  the  married 
woman  was  then  entitled  subject  to  a  restraint  on  anticipa- 
tion, nor  after-acquired  separate  property  (r),  nor  property 
to  which  the  woman  became  entitled  after  the  coverture 
had  determined.  A  judgment  obtained  by  the  creditor  of  a 
married  woman  could  therefore  only  be  enforced  against  so 
much  of  the  free  separate  estate  existing  when  the  liability 
was  incurred  as  remained  at  the  time  whether  during  or 
after  the  coverture  when  judgment  was  given.  But  it 
could  be  enforced  against  property  which  had  been  free 
separate  estate  when  the  liability  was  incurred  although, 
by  the  determination  of  the  coverture,  it  had  lost  the 
character  of  separate  estate. 

(l?)  Tallett  V.  Arimtrong  (1841),  4  B.  319  ;  Johnson  v.  Oallagher^ 
4upra ;  Mrs.  MatthetomaiCa  Case^  supra ;  Londo-n  Chartered  Bank  of 
Au4tralki  v.  Lemprihre  (1873),  L.  R.  4  P.  C.  672,  p.  593. 

(g)  (1881),  17  Cb.  D.  454.  See  also  Pelton  Brothers  y.  Harrison, 
£1891]  2  Q.  B.  422. 

(r)  The  decuion  in  Pike  v.  FUzgibhon,  so  far  as  it  held  that  after- 
acqnired  separate  property  coald  not  be  boand,  certainly  altered  the  law  aa 
preTioosly  anderstood.  Where  a  married  woman  had  a  life  interest  for 
her  separate  use,  relief  was  constantly  given  to  a  creditor  by  directing  the 
trastees  to  pay  the  accruing  rent%  profits  or  income  to  the  creditor  until 
satisfaction  {Aandfard  v.  Marshall  (1740),  2  Atk.  69  ;  Hulme  v.  Tenant 
<1779),  3Bro.  C.  C.  16  ;  2  Dick,  560  ;  Bullpin  v.  Clarke  (1810),  17  Ves. 
365;  StunH  v.  Viscount  Kirkwall  (1818),  3  Madd.  387);  yet  snch 
accruing  rents,  profits  and  income,  as  they  did  not  arise  from  the  corpus 
of  property  to  which  the  married  woman  was  entitled  for  her  separate  nse, 
were  clearly  after-acqaired  separate  property. 
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Between  Act  (b)  The  Married  Women's  Property  Act,  1882,  provided 
Act^l893t  (^'  ^  (^) )  *^**  every  contract  entered  into  by  a  married 
woman  should  be  deemed  to  be  a  contract  entered 
into  by  her  with  respect  to,  and  to  bind  her  separate 
property,  unless  the  contrary  was  shown,  and  (s.  1  (4) ),  that 
every  contract  entered  into  by  a  married  woman  with 
respect  to,  and  to  bind  her  separate  property  should  bind 
not  only  the  separate  property  which  she  was  possessed  of 
or  entitled  to  at  the  date  of  the  contract,  but  also  all 
separate  property  which  she  might  thereafter  acquire. 
Section  19  provides  that  nothing  in  the  Act  contained  shall 
interfere  with  or  render  inoperative  any  restriction  against 
anticipation  then  attached,  or  to  be  thereafter  attached,  to 
the  enjoyment  of  any  property  or  income  by  a  woman 
under  any  settlement,  agreement  for  a  settlement,  will  or 
other  instrument.  This  enactment  was  rigidly  construed. 
A  married  woman  who  has  no  free  separate  property 
cannot  be  deemed  (it  was  said)  to  contract  in  respect  of 
her  separate  property.  It  was  held,  therefore,  that  the 
Act  did  not  enable  a  married  woman  by  means  of  a  con- 
tract entered  into  at  a  time  when  she  had  no  existing 
free  separate  property  to  bind  any  possible  contingent 
separate  property  (5).  It  was  also  held  that  the  mere 
existence  of  separate  property  at  the  time  when  the  contract 
was  entered  into  did  not  enable  it  to  be  enforced  against 
after-acquired  separate  property  where  the  separate  property 
was  of  such  a  nature  (e.g.,  clothing)  as  to  rebut  the  pre- 
sumption that  the  married  woman  contracted  in  respect  of 
it  (t).  Moreover,  it  was  held  that  the  fact  of  a  married 
woman  becoming  discovert  did  not  enlarge  her  liability 
upon  contracts  made  during  coverture.  From  this  two 
consequences  followed.  First,  after-acquired  separate 
property  did  not  include  property  acquired  by  a  woman 
during  widowhood.  If  she  married  again,  that  property 
became  her  separate  property,  and  as  being  after-acquired 

(*)  In  re  Shakeapear  (1886),  30  Ch.  D.  169  ;  PallUer  v.  Ournvy  (1887), 
19  Q.  B.  D.  519  ;  Harrlam  v.  Harrison  (1888),  13  P.  D.  180  ;  Stogdvn  v. 
Lee,  [1891]  1  Q.B.  661. 

(0  Leak  v.  DHffield  (1889),  24  Q.  B.  D.  98. 
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separate  property,  became  liable  to  ber  creditors  of  tbe  first 
marriage,  except  wbere  tbe  second  marriage  gave  birtb  to 
a  restraint  on  anticipation  {u).  Secondly,  a  creditor  of  a 
married  woman  in  respect  of  ber  separate  estate  could  not 
make  available,  after  tbe  coverture  bad  determined,  separate 
estate  wbicb  during  tbe  coverture  sbe  was  restrained  from 
anticipating  {x).  Under  tbe  bead  of  after-acquired  separate 
property  fell  tbe  income  of  property  subject  to  a  restraint 
on  anticipation  wbicb  accrued  due  and  payable  during  tbe 
coverture  between  tbe  date  wben  tbe  liability  was  incurred^ 
and  tbe  date  wben  judgment  was  given.  But  tbe  income 
of  sucb  property  accruing  due  after  judgment  was  given 
could  not  be  made  available  to  satisfy  it  {y), 

(c)  Tbe  Married  Women's  Property  Act,  1893  (^),  repeals  After  Act 
s.  1  (3)  and  (4)  of  tbe  Act  of  1882,  and  provides  :  Section  1. 
Every  contract  bereafter  entered  into  by  a  married  woman, 
otherwise  tban  as  agent,  (a)  sball  be  deemed  to  be  a  contract 
entered  into  by  ber  witb  respect  to  and  to  bind  ber  separate 
property  wbetber  sbe  is  or  is  not  in  fact  possessed  of  or 
entitled  to  any  separate  property  at  tbe  time  wben  sbe 
enters  into  sucb  contract ;  (b)  sball  bind  all  separate 
property  wbicb  sbe  may  at  tbat  time  or  thereafter  be  pos- 
sessed of  or  entitled  to ;  and  (c)  sball  also  be  enforceable 
by  process  of  law  against  all  property  wbicb  sbe  may 
thereafter  wblle  discovert  be  possessed  of  or  entitled  to ; 
Provided  tbat  nothing  in  this  section  contained  sball  render 
available  to  satisfy  any  liability  or  obligation  arising  out  of 
sucb  contract  any  separate  property  which  at  tbat  time  or 
thereafter  sbe  is  restrained  from  anticipating.  Tbe  effect 
of  the  proviso  (according  to  tbe  Court  of  Appeal)  is  that 
if  a  married  woman  at  tbe  time  of  entering  into  a  contract 
or  at  any  time  thereafter  has  separate  property  wbicb  sbe 
is  restrained  from  anticipating,  that  property  cannot  be 

(«)  Jay  V.  Robinson  (1890),  25  Q.  B.  1).  467  ;   Pelton  Brothers  v. 
UarrUon,  (No.  1),  [1891]  2  Q.  B.  422. 

(a?)  Pelton  Brothers  v.  Harrison,  sujpra ;   Softlaw  v.  Welehj  [1899] 
2  Q.  B.  419. 

.  (y)  Hood  Barrs  v.  Heriot,  [1896]  A.  C.  174  ;    Whiteley  v.  Edwards y 
[1896]  2  Q.  B.  48. 

(z)  66  &  57  Vict.  c.  63. 
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made  available  to  satisfy  any  liability  or  obligation  arising 
out  of  the  contract  (a).  The  case  in  which  the  law  was  so 
laid  down  only  decided  that  a  creditor  who  had  obtained 
judgment  after  the  coverture  had  determined  upon  a  contract 
entered  into  during  coverture  could  not  enforce  his  judgment 
against  the  income  accruing  due  after  the  determination  of 
property,  the  income  of  which  during  the  coverture  was 
subject  to  a  restraint  on  anticipation. 

In  the  eighteenth  century,  when  it  was  desired  to  give 
a  married  woman  dominion  over  real  or  personal  property 
independently  of  her  husband,  the  object  was  effected  by 
giving  her  the  rents,  profits,  or  income  of  the  property  for 
her  separate  use  for  life,  and  a  power  of  appointment  over 
the  corpus  either  by  will  only,  or  by  deed  or  other  instru- 
ment in  writing  or  will.  Such  a  limitation  may  be  looked 
at  from  two  points  of  view.  A  power  of  appointment  given 
to  a  married  woman  is  a  power  only,  and  not  property 
vested  in  the  donee  of  the  power.  She  cannot,  as  she  may 
with  property  settled  to  her  separate  use,  dispose  of  it  as 
freely  as  a/erwe  sole  can  dispose  of  her  own  property;  she 
can  only  dispose  of  it  by  complying  with  the  formalities 
required  by  the  power.  When  she  exercises  the  power, 
she  is  not  giving  her  own  property,  but  merely  nominating 
a  person  to  take  under  the  instrument  creating  the  power. 
It  follows  from  this  reasoning  that  property  appointed  by 
a  married  woman  under  a  general  power  is  not  available 
to  satisfy  the  creditors  of  her  separate  estate.  The  only 
cases  where  the  rule  was  applied  were  cases  in  which  the 
power  of  appointment  was  by  will  only,  but  the  rule  was 
laid  down  as  applicable  also  to  cases  where  a  general  power 
to  appoint  by  deed  or  will  was  exercised  by  will  (6).  On 
the  other  hand,  when  a  general  power  given  to  a  married 
woman  to  appoint  by  deed  or  will  with  remainder  in  default  of 
appointment  to  her  legal  personal  representatives  is  coupled 
with  a  life  interest  to  the  married  woman  for  her  separate 


(a)  Barnett  v.  Howard,  [1900]  2  Q.  B.  784. 

(*)  SocJteU  V.  Wray  (1794),  4  Bro.  C.  C.  483  ;  2  Atk.  68  n  ;  Vaughun  v. 
Vandtrttegen  (1854),  2  Drew.  165,363  ;  In  re  Rojyer  (1888),  30  Ch.  D. 
482,  p.  491. 


Rkmedies  of  Strangers  against  Separate  Property.  249 

use,  she  is  in  substance  in  the  same  position  as  if  the  corpus 
was  settled  to  her  separate  use,  and  it  was  held,  therefore, 
that  an  exercise  of  the  power  in  favour  of  volunteers  made 
the  property  available  to  satisfy  the  creditors  of  her  separate 
property  (c).  But  the  married  woman  was  never  compelled 
to  exercise  the  power  during  her  lifetime  in  favour  of  a 
creditor  (eZ),  and,  if  she  left  the  property  unappointed,  it 
could  not  be  applied  in  payment  of  her  liabilities  (e).  The 
Married  Women's  Property  Act,  1882,  provides  (/)  that 
the  execution  of  a  general  power  by  will  by  a  married 
woman  shall  have  the  effect  of  making  the  property 
appointed  liable  for  her  debts  and  other  liabilities  in  the 
same  manner  as  her  separate  estate  is  made  liable  under 
the  Act  ig), 

A  married  woman  was  never  personally  liable  either  at  Liability  of 

law  or  in  equity  for  a  debt  incurred  on  the  faith  of  her  ™*"!!r«^ 
T.      •'  woman  pro- 

separate  estate  (/^),  and  she  could  not  be  made  a  bankrupt  prietary  not 
in  respect  of  it  (i).  In  equity,  where  a  suit  was  brought  by  P®"®*^*- 
a  creditor  of  the  separate  estate,  the  married  woman  was 
a  necessary  party,  but  the  suit  was  brought  against  the 
trustees  in  whom  the  property  was  vested,  and  the  decree 
did  not  go  against  the  married  woman,  but  took  the  form 
of  a  declaration  that  her  separate  estate  was  chargeable 
with  the  amount  due,  and  a  direction  to  the  trustees  to  pay 
it  out  of  the  separate  estate  {k).  Under  such  a  decree,  a 
married  woman  could  not  be  taken  in  execution.  If  the 
married  woman  survived  her  husband,  a  creditor  of  the 
separate  estate  retained  the  right  in  equity  to  enforce 
payment  of  hiR  debt  out  of  any  remaining  interest  which 

(<?)  Heatley  v.  Thom/in  (1809),  15  Ves.  596 ;  Ltmdon  Chartered  Bank 
4jf  Australia  v.  LemprUre  (1873),  L.  K.  4  P.  C.  572  ;  Mayd  v.  Field 
<1876),  3  Ch.  D.  687. 

(d)  Field  v.  Sowle  (1827),  4  Rnss.  112. 

(c)  Johnson  v.  Gallagher  (1861),  3  D.  F.  &  J.  494,  p.  517. 

(/)  Section  4. 

(^)  See  Theobald  on  Wills,  p.  724. 

(K)  Hulme  v.  Tenant  (1778),  1  Bro.  C.  C.  16. 

(0  ExpaHe  Jones  (1879),  12  Ch.  1).  484. 

(A)  Francis  v.  Wi/fzell  (1816),  1  Madd.  258  ;  Aylett  v.  Ashton  (1835), 
1  My.  &  Cr.  105.  This  case  lays  down  (p.  112),  that  the  corpus  of  the 
separate  estate  could  not  be  made  liable.  Such  a  limitation  is  not  based 
on  principle  and  was  only  due  to  the  fact  that  in  the  eighteenth  century 
corpus  never  was  settled  to  the  separate  use.    See  p.  248. 
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had  been  settled  to  her  separate  use,  but  the  widow'& 
person  and  general  property  remained  as  completely  exempt 
as  before  from  all  liability,  and  she  could  not  be  sued  for 
the  debt  at  law  (Z).  The  Act  of  1882  provides  (m)  that  any 
damages  or  costs  recovered  against  a  married  woman  in 
any  action  or  proceeding  brought  by  or  taken  against  her 
shall  be  payable  out  of  her  separate  property,  but  not- 
otherwise.  Where  judgment  is  given  against  a  married 
woman  under  the  Act  of  1882,  execution  is  limited  to  the 
separate  property  of  the  married  woman  not  subject  to  any 
restriction  against  anticipation,  unless  by  reason  of  s.  19 
of  the  Act  the  property  is  liable  to  execution  notwith- 
standing the  restriction  (n) ;  and  judgment  against  a  widow 
upon  a  contract  entered  into  during  coverture  must  be 
in  the  same  form  (o).  Costs,  payable  under  this  section 
are  payable  out  of  all  separate  property  free  from  the 
restraint  on  anticipation  to  which  the  married  woman  i& 
entitled  when  the  order  for  payment  of  costs  is  made,  but 
not  out  of  the  income  of  property  subject  to  the  restraint 
which  accrues  due  after  the  order  (p).  The  Act  of  1893 
enables  the  court  (q)  in  any  action  or  proceeding  instituted 
by  a  woman  or  by  a  next  friend  on  her  behalf,  to  order 
payment  of  the  costs  of  the  opposite  party  out  of  property 
which  is  subject  to  a  restraint  on  anticipation,  and  to 
enforce  payment  by  the  appointment  of  a  receiver  and  the 
sale  of  the  property  or  otherwise  as  may  be  just. 

The  Married  Women's  Property  Act,  1882,  provides  (r) 
that  every  married  woman  carrying  on  a  trade  separately 
from  her  husband  shall,  in  respect  of  her  separate  property, 
be  subject  to  the  bankruptcy  laws  in  the  same  way  as  if  she 
were  a  feme  sole.  A  married  woman  cannot  be  proceeded 
against  in  bankruptcy  except  in  the  case  provided  for  by  the 


(Z)  Ke-jufe  v.  Delavall  (1685),  1  Vem.  326;   Vauglian  v.  Vandersterjen 
(1864),  2  brew.  165,  363. 
(wO  Section  1  (2). 

(«)  Scott  V.  Morley  (1887),  20  Q.  B.  D.  120. 
00  SoftUiw  V.  Welch,  [1899]  2  Q.  B.  419. 

ip)  Cox  V.  Be?i?ictt,  [1891]  1  Ch.  617  ;  In  re  Lumley,  [1896]  2  Ch.  690. 
Iq)  Section  2.    See  Crickitt  ▼.  OricMtt,  [1902]  P.  177. 
(r)  Section  1  (5). 
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Act  of  1882,  although  she  committed  an  act  of  bankruptcy 
while  discovert  (s).  The  lif^  estate  of  a  married  woman 
limited  to  her  separate  use,  whether  free  from  [t)  or  subject 
to  (u)  a  restraint  on  anticipation,  vests  in  her  trustee  in 
bankruptcy.  Where  it  is  subject  to  a  restraint,  the  trustee 
is  only  entitled  to  the  residue  of  the  life  interest  after  the 
husband's  death  (x).  Where  a  married  woman  made  bank- 
rupt is  donee  of  a  general  power  of  appointment  by  deed  or 
will,  she  cannot  be  compelled  to  exercise  the  power  in  favour 
of  her  trustee  in  bankruptcy  (y), 

2.  At  common  law,  if  a  married  woman  committed  a  Liability  for 
tort,  her  husband  was  under  a  qualified  liability.  An  action  ^^i^^ 
brought  during  the  coverture  had  to  be  brought  against  woman, 
husband  and  wife  jointly,  and  his  liability  ceased  if  either 
he  or  she  died  before  judgment.  But  the  action  might  be 
continued  against  the  wife,  if  the  husband  died,  and  she 
might  be  sued  alone,  if  she  survived  him,  for  a  torb  com- 
mitted by  her  during  coverture.  To  the  liability  of  husband 
and  wife  for  the  wife's  tort,  there  was  one  exception. 
Inasmuch  as  a  married  woman  was  not  liable  at  common 
law  upon  her  contracts,  it  has  been  laid  down  that  where  a 
fraud  committed  by  a  married  woman  is  not  only  directly 
connected  with  a  contract  made  with  her,  and  parcel  of  the 
same  transaction,  but  is  also  the  means  of  obtaining  the 
contract,  then  neither  she  nor  her  husband  is  liable  for 
the  fraud  (z).  The  Married  Women's  Property  Act,  1882, 
provides  that  where  a  married  woman  is  sued  in  tort,  her 
husband  need  not  be  joined  with  her  as  defendant  {a) ;  but 
this  provision  does  not  affect  his  common  law  liability  (b). 
In  equity  the  separate  property  of  a  married  woman  could 
not  be  made  liable  to  satisfy  her  general    torts.      Her 

(*)  In  re  a  DehUtr,  [1898]  2  Q.  B.  576. 

(0  -E'«  P^rte  Boyd  (1888),  21  Q.  B.  D.  264. 

(tf)  In  re  Whecler'n  Settlemrnt  TniHs,  [1899]  2  Ch.  717,  sed  q^upre. 

(a?)  In  re  Wlteder^s  Settlement  Trvt^tn,  ifupra, 

(y)  Kx  parte  Oilchrht  (1886),  17  Q.  B.  \).  521. 

(;:)  Liverpool  Adelphi  Loan  Asuocmtitm  v.  Fairhurst  (1854),  9  Ex.  4^2  ; 
Wright  v.  Leonard  (1861),  11  C.  B.  (N.s.)  258  ;  Earle  v.  Kingseote,  [1900] 
2  Ch.  585. 

(a)  Section  1  (2). 

(h)  Seroha  v.  Kattenhurg  (1886),  17  Q.  B.  D.  117 ;  Earle  v.  Kingscote, 
mpra. 
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separate  estate  could  only  be  made  liable  for  a  fraud 
relating  to  the  separate  estate,  or  for  an  actual  appropriation 
of  funds  subject  to  the  same  settlement  and  the  same  trusts 
which  created  the  separate  estate  (c).  The  Married  Women's 
Property  Act,  1882,  provides  {d)  that  a  married  woman  may 
be  sued  in  tort  in  all  respects  as  if  she  were  a  feme  sole,  and 
that  any  damages  or  costs  recovered  against  her  shall  be 
payable  out  of  her  separate  property,  and  not  otherwise. 

Different  considerations  applied  to  devastavits  committed 
by  a  married  woman  as  executrix  or  administratrix.  At 
law  a  married  woman  could  not  be  sued  during  the  coverture 
for  a  devastavit  committed  by  her,  nor  could  her  separate 
estate  be  made  liable  in  equity.  After  the  coverture  had 
determined  she  could  be  sued  both  at  law  and  in  equity,  and 
judgment  against  her  could  be  enforced  out  of  her  general 
estate,  including  property  which  during  the  coverture  had 
been  held  to  her  separate  use.  During  the  coverture  the 
husband's  power  over  the  assets  was  as  great  as  if  he  had 
been  himself  appointed  executor  or  administrator.  He 
could  pay,  receive,  and  recover  debts,  and  if  he  refused  to 
sue  for  a  debt  his  wife  could  not  compel  him  to  do  so.  It 
follows  that  the  husband  was  liable  for  all  the  assets  received 
or  devastavits  committed  either  by  himself  or  by  his  wife 
during  the  coverture  in  respect  of  an  estate  of  which  she  was 
legal  personal  representative.  He  was  liable  at  law  during  his 
life.  After  his  death  his  assets  could  not  be  made  liable  at 
law  for  a  conversion,  although  assets  of  the  wife's  testator 
or  intestate  which  remained  in  the  husband's  hands  in 
specie  at  his  death  could  be  recovered  from  his  legal  per- 
sonal representative  in  detinue  or  trover.  In  equity, 
however,  where  the  husband  had  converted  assets  of  his 
wife's  testator  or  intestate,  his  estate  was  made  liable  after 
his  death  on  the  ground  of  breach  of  trust  (e).  If  the 
creditor  of  a  testator  brought  an  action  against  the  testator's 

(6*)  Wainfard  v.  Heyl  (1875),  20  Kq.  321.  The  non-separate  property 
of  a  married  woman  might  be  made  liable  in  eqnity  for  a  fraadalent  mis- 
representation under  the  princi])le  of  estoppel,  as  to  which,  pee  Part  IV. 

(d)  Section  1  (2). 

(e)  Adnir  v.  Shaw  (1803),  1  Sch.  &  Lef.  243  ;  Clough  v.  £ofid  (1838), 
3  My.  &  Cr.  490  ;  Smith  v.  Smith  (1866),  21  B.  385. 
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executrix  after  her  husband's  death,  she  was  chargeable  at 
law  with  all  the  assets  which  had  come  to  her  husband's 
hands  by  virtue  of  her  being  executrix,  and  she  could  not 
discharge  herself  by  showing  that  he  had  refused  to  pay 
them  over  to  her ;  she  was  also  chargeable  with  debts  which 
her  husband  refused  to  sue  for  and  thereby  lost  to  the 
estate  (/).  The  Married  Women's  Property  Act,  1882, 
provides  (g)  that  a  married  woman  executrix,  administra- 
trix, or  trustee,  may  sue  or  be  sued  without  her  husband 
as  if  she  were  a  feme  sole.  The  liability  of  a  married  woman 
by  reason  of  any  breach  of  trust  or  devastavit  committed 
either  before  or  after  her  marriage,  can  only  be  enforced 
against  her  separate  property,  and  not  otherwise ;  and  her 
husband  is  relieved  from  liability  in  such  cases  unless  he 
has  acted  or  intermeddled  in  the  trust  or  administration  (Ji), 
It  does  not  appear  that  the  Act  has  affected  the  common 
law  liability  of  a  widow  for  devastavits  committed  by  her 
during  the  coverture.  The  Trustee  Act,  1893  (i),  enables  (A;) 
the  court  to  impound  an  interest  subject  to  a  restraint  on 
anticipation  to  make  good  a  breach  of  trust. 

3.  At   common   law,  if  a   woman   contracted  debts  or  Ante-nuptial 
committed  torts,  and  then  married,  she  remained  liable  for  J^^iried^  ^ 
them,  and  her  husband  also  became  liable  to  the  whole  woman, 
extent  of  his  property,  whether  he  knew  of  their  existence 
or  not,  and  whether  he  obtained  any  property  from  his  wife 
or  not  (Q.    During  the  coverture  a  creditor  under  a  contract 
made  by  the  wife  before  marriage,  or  party  whom  she  had 
wronged  before  marriage,  was  obliged  to  sue  both  husband 
and  wife  jointly.     If  he.  was  unable  to  sue  the  husband — 
e.g,t  if  the  suit  was  for  a  debt  and  the  husband  had  obtained 
his  discharge  in    bankruptcy — he  could  not,   during  the 
coverture,  sue  the  wife  (m) ;  and  there  is  some  authority 

(/)  Oilpen  V.  Smith  (1668),  1  Ch.  Cas.  80  ;  Adair  v.  Sfiaw,  m2>ra  ; 
Steady  V.  Turnhull  (1866),  L.  K.  1  Ch.  494. 

(j/)  Section  18. 

(A)  Section  24.    See  In  re  Turnhull,  [1900]  1  Ch.  180. 

(0  66  &  67  Vict.  c.  63. 

XW)  Section  46. 

(0  Beck  V.  Pifroe  (1889),  23  Q.  B.  D.  316. 

(«0  Mile*  V.  WilUanu  (i7M),  1  P.  Wm«.  249 ;  Lockwood  v.  SaUer 
(1833),  6  B.  &  Ad.  303. 


254  Proprietary  Rights  of  Married  Wobibn. 

for  Baying  that  her  liability  after  the  determination  of  the 
coverture  was  also  extinguished  by  her  husband's  dis- 
charge (n).  If  husband  and  wife  were  both  sued  and 
judgment  recovered  against  both,  it  could  be  enforced 
against  the  survivor.  If  judgment  was  recovered  against 
the  woman  before  her  marriage,  a  scire  facias  lay  against 
husband  and  wife  after  the  marriage,  and  if  judgment  was 
obtained  against  both  on  the  scire  facias,  and  she  died,  the 
judgment  bound  him  (o).  Where  judgment  was  obtained 
against  both,  the  execution  followed  the  judgment.  The 
wife,  as  well  as  the  husband,  could  be  taken  under  a  capiat 
ad  satisfaciendum  (p) ;  and  the  court  would  not  discharge 
her  if  it  appeared  that  she  had  separate  property  available 
to  answer  the  judgment  (5).  When  the  wife  died  the 
husband's  liability  ceased  (r),  except  as  regards  property 
which  he  took  as  her  administrator  {s).  In  some  early 
cases  in  equity  the  husband  was  made  liable  after  the  wife's 
death  on  the  ground  that  he  had  received  a  portion  with 
her  (t) ;  but  these  cases  were  disapproved,  and  it  was  soon 
settled  (u)  that  on  this  point  there  was  no  difference  between 
equity  and  law.  After  the  husband's  death  the  wife  remained 
liable  at  common  law  and  could  be  sued  alone.  In  equity, 
if  a  creditor  could  not  recover  anything  from  the  husband 
by  legal  proceedings,  he  was  allowed  to  go  against  property 
of  the  wife  which  she  had  settled  to  her  separate  use, 
although  for  valuable  consideration,  after  she  had  incurred 
the  debt  {x). 


(n)  Lord  I^Iacclebfield  in  Miles  v«  Williams^  at  p.  257 ;  XiOrd 
Dbmman  in  Lockwood  v.  Salter^  at  p.  309.  There  seems  no  reason  why 
this  should  be  so. 

00  Obriun  y.  Ram.  (1687),  3  Mod.  186. 

ip)  Scott  V.  Morley  (1887),  20  Q.  B.  D.  120. 

(7)  Sparkes  v.  Bell  (1828),  8  B.  &  C.  1. 

(r)  Jieck  V.  Pwrce,  supra. 

Is)  Frectna^  v.  GoodJiam  (1678),  1  Ch.  Cas.  295  ;  Ball  v.  Smith  (1698), 
Freem.  Ch.  230  ;  Powell  v.  Bell  (1706),  Pr.  Ch.  255  ;  SmaH  v.  Tranter 
(1890),  43  Ch.  D.  587,  pp.  593,  597  ;  In  re  Parkiyi,  [1892]  3  Ch.  510,  p.  520. 

(t)  Ball  V.  Smithy  xupra. 

(?0  ^rl  of  Thomond  v.  Earl  of  Suffolk  (1718),  1  P.  Wms.  461,  468  ; 
Jordan  v.  Foley  (1725),  Sel.  Cas.  U  King,  19  ;  Heard  v.  St4mford  (1735), 
Cas.  t,  Talb.  173. 

(a?)  Biscoe  v.  Kennedy  (1762),!  Bro.  C.  C.  17  n  ;  9  Eq.  662  ;  Ckubh  v. 
Stretch  (1870),  9  Eq.  565. 
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The  Married  Women's  Property  Act,  1882,  made  great  Kffect  of  the 
changes  in  the  law.  The  Act  provides  (y)  that  a  woman 
iiiter  her  marriage  shall  continue  to  be  liable  in  respect 
and  to  the  extent  of  her  separate  property  for  all  debts 
•contracted  and  all  contracts  entered  into  or  wrongs  com- 
mitted by  her  before  her  marriage.  She  may  be  sued  for 
any  such  debt  and  for  any  liability  in  damages  or  otherwise 
under  any  such  contract  or  in  respect  of  any  such  wrong. 
All  sums  recovered  against  her  in  respect  thereof  or  for  any 
•costs  relating  thereto,  are  payable  out  of  her  separate  pro- 
perty. Nothing  in  the  Act  is  to  affect  the  Uability  of  any 
woman  married  before  January  1st,  1883,  for  any  such  debt, 
contract,  or  wrong,  except  as  to  any  separate  property  to 
which  she  may  become  entitled  by  virtue  of  the  Act,  and  to 
which  she  would  not  have  been  entitled  for  her  separate  use 
if  the  Act  had  not  passed  (^).  No  restriction  against  antici- 
pation contained  in  any  settlement  or  agreement  for  a 
settlement  of  a  woman's  own  property  to  be  made  or 
•entered  into  by  herself  shall  have  any  validity  against  debts 
■contracted  by  her  before  marriage,  and  no  settlement,  or 
agreement  for  a  settlement,  shall  have  any  greater  force 
or  validity  against  creditors  of  such  woman  than  a  like 
settlement,  or  agreement  for  a  settlement,  made  or  entered 
into  by  a  man  would  have  against  his  creditors  (a).  The 
word  "debts  "  in  ss.  13  and  19  comprehends  both  common 
law  debts  contracted  by  a  woman  while  she  is  a  feme  sole 
and  debts  contracted  under  the  Act  in  respect  of  her  separate 
property  during  a  previous  marriage  (6).  The  Act  has  not 
affected  the  common  law  liability  of  a  married  woman.  A 
-creditor  under  a  contract  made  before  marriage  is  therefore 
•entitled  to  a  judgment  against  the  married  woman  person- 
ally (c).  The  Act  has  altered  the  husband's  liability  in  four 
respects.  First,  his  liability  for  the  ante-nuptial  debts, 
contracts  and  wrongs  of  his  wife,  where  the  marriage  takes 
place  on  or  after  January  1st,  1883,  is  no  longer  unlimited 


(y)  Section  13.  (z)  Section  13. 

(a)  Section  19.    It  is  difficult  to  see  to  what  **  snch  woman  "  refers. 

(b)  Jay  V.  Rohintim  (1890),  26  Q.  B.  D.  467. 
(<7)  RubiMon  V.  Lynejf,  [1894]  2  Q.  B.  577. 
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as  at  common  law.  It  is  limited  to  the  value  of  all  pro- 
perty whatsoever  belonging  to  his  wife  which  he  shall  have 
acquired  or  become  entitled  to,  from  or  through  her  (d). 
Secondly,  as  between  wife  and  husband,  her  separate 
property  is  primarily  liable  for  all  her  ante-nuptial  debts, 
contracts  or  wrongs,  and  for  all  damages  or  costs  recovered 
in  respect  thereof  (e).  Thirdly,  the  husband  can  now  be 
sued  without  the  wife,  and  whether  she  be  living  or 
dead  (/).  Fourthly,  he  can  be  sued  with  her  if  the 
plaintiff  seeks  to  establish  his  claim  wholly  or  in  part 
against  both  husband  and  wife  (g).  The  husband's  liability 
is  not  merely  a  joint  liability,  and  a  judgment  obtained 
against  a  wife  and  unsatisfied  is  no  bar  to  an  action  for  the 
same  debt  against  the  husband  (h).  The  Statute  of  Limi- 
tations ran  in  the  husband's  favour  as  well  as  the  wife's 
from  the  time  when  the  cause  of  action  accrued  against  her. 
Acknowledgment  or  part  payment  by  her  before  marriage 
kept  the  debt  alive  both  as  against  her  and  her  after-taken 
husband ;  but  similar  acts  by  her  after  marriage  were  of  no 
avail  either  against  her  or  against  her  husband  (t).  The 
Married  Women's  Property  Act  has  not  altered  the  law  as 
regards  the  time  from  which  the  cause  of  action  accrues  (k), 
A  wife  can  now  keep  alive  her  liability  in  respect  of  her 
separate  estate  by  making  an  acknowledgment,  or  by  part 
payment,  or  by  suffering  judgment  to  be  obtained  against 
her ;  but  such  acts  probably  do  not  a£Eect  her  husband.  On 
the  other  hand,  similar  acts  by  the  husband  will  not  affect 
the  wife's  direct  hability  to  her  creditors  ;  and  it  is  doubtful 
whether,  if  he  chooses  to  keep  alive  his  liability,  he  can 
still  claim  the  benefit  of  the  right  to  indemnity  given  him 
by  the  Act  of  1882  (I). 

(d)  Section  14. 

(c)  Section  13.  0/)  Section  15. 

(/)  See  Beck  v.  Pierce^  sttpra.  (A)  Beck  v.  Pierce,  supra, 

(/)  Plttam  V.  Foster  (1823),  1  B.  &  C.  248  ;   Kevc  v.  Hollarids  (1862), 
18  Q.  B.  262. 
Qk)  Beck  V.  Pierce,  supra,  (l)  Beck  v.  Pierce,  supra. 
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CHAPTER   Xin. 

MORTGAGES:   THEIB   NATURE   AT   LAW   AND 

IN   EQUITY, 

'*  A  mobtqaqe/'  says  Lindley,  M.R,  (a),  "  is  a  conveyance  Mortgage 
of  land  or  an  assignment  of  chattels  as  a  security  for  the  <l«fi^®d, 
payment  of  a  deht  or  the  discharge  of  some  other  obligation 
for  which  it  is  given.*'  Every  kind  of  property  may  be 
mortgaged — stocks  and  shares  or  personal  chattels,  as  well 
as  land — but  certain  kinds  of  property  are  subject  to  special 
statutory  provisions.  Thus,  mortgages  of  ships  are  governed 
by  the  provisions  of  the  Merchant  Shipping  Act,  1894  (b), 
and  mortgages  of  all  other  personal  chattels  (with  unimpor- 
tant exceptions)  by  the  provisions  of  the  Bills  of  Sale 
Acts,  1878  and  1882  (c).  The  modifications  introduced  in 
the  general  law  by  these  statutes  have  no  place  in  a  treatise 
on  equity,  and  mortgages  will  only  be  dealt  with  here,  so 
far  as  they  are  governed  by  the  general  law.  The  normal 
form  of  mortgage  consists  of  a  conveyance  or  transfer  of  the 
property  expressed  to  be  made  in  consideration  of  a  loan, 
with  a  proviso  for  reconveyance  by  the  mortgagee  on  pay- 
ment to  him  of  the  loan  and  interest  at  a  future  time — > 
generally  six  months  after  the  date  of  the  mortgage.  A 
mortgage  formerly  often  took  the  form  of  a  conveyance  of 
the  property  to  the  mortgagee  upon  trust  to  sell  with  a 
declaration  of  the  trusts  of  the  proceeds  of  sale,  and  a 
power  to  the  mortgagee  to  enter  and  apply  the  rents  in 
keeping  down  the  interest  (^).  Such  a  conveyance  is,  in 
substance,  an  ordinary  mortgage,  whether  it  is  made  to  the 
mortgagee  himself,  or  to  a  third  person  as  trustee  (e). 

da)  Santley  v.  IVildc,  [1899]  2  Cb.  474. 
(ft)  57  &  58  Vict.  c.  60. 

(c)  41  &  42  Vict,  c  31  ;  45  &  46  Vict.  c.  43. 

(d)  In  re  Alison  (1879),  11  Ch.  D.  284,  p.  294. 

(e)  In  re  Alison,  supra. 

P.E.  s 


258  Mortgages  :  Their  Nature  at  Law  and  in  Equity. 

Rslation  of 


mortgagor 
and  mort- 
gagee is 


The  rights  of  mortgagor  and  mortgagee  are  rights  which 
depend  primarily  upon  contract.      The  relation  between 
them  is  not  a  fiduciary  relation,  but  it  has  a  remote  analogy 
contractual^    ^  ^^^  fiduciary  relation  (/).     Where  a  legal  mortgage  has 
been  granted,  there,  after  the  time  fixed  for  redemption  has 
passed,  the  mortgagee  has  the  whole  interest  in  the  property 
at  law,  while  the  mortgagor  retains  a  beneficial  interest  in 
the  property  in  equity.     The  mortgagee,  however,  is  not  a 
trustee  for  the  mortgagor.     The  mortgagee  has  not  only  the 
legal  interest  in  the  property  mortgaged,  but  also  a  beneficial 
interest  in  it  adverse  to  the  mortgagor's  ;  and  it  cannot  be 
asserted  until  either  the  mortgagor  has  paid  or  tendered  the 
mortgagee  his  principal,  interest  and  costs,  or  the  mortgagee 
has  sold  the  property  under  his  power  of  sale,  and  received 
more  than  enough  to  repay  him  his  principal,  interest  and 
costs,  that  the  mortgagor  has  an  exclusive  beneficial  interest 
in  any  part  of  the  property  mortgaged,  or  any  part  of  the 
proceeds  of  sale.    A  mortgagee  only  becomes  a  trustee  for 
the  mortgagor  after  he  has  been  paid.     Thus,  if  the  mort- 
gagor or  some  person  entitled  to  redeem  has  paid  the 
mortgagee  his  principal,  interest  and  costs,  the  mortgagee 
becomes  a  trustee  of  the  mortgaged  property  for  the  person 
making  the  payment  (g) ;  and  if  he  has  sold  the  mortgaged 
property  and  reimbursed  himself  his  principal,  interest  and 
costs,  out  of  the  proceeds  of  sale,  he  becomes  a  trustee  of 
the  surplus  proceeds  for  the  persons  entitled  to  the  equity 
of  redemption,  according  to  their  rights  therein.     The  con- 
tract of  mortga^ge,  however,  differs  in  some  respects  from  an 
ordincLry  contract.      In  the  first  place,  it  has  long  been 
settled  in  courts  of  equity  that,  wherever  a  contract  is  made 
to  lend  money  upon  the  security  of  a  transfer  of  property, 
and  that  contract  is  carried  into  effect  by  the  loan  of  the 
money  and  the  transfer  of  the  property,  certain  terms  shall 
in  equity  inevitably  form  part  of  the  contract — terms  which 
are  not  in  accordance  with  the  language  of  the  contract, 
and  which  the  parties  to  the  contract  can  neither  dispense 

(/)  Marquis  Cholmondeley  v.  Lord  Clinton  (1820),  2  Jac.  &  W.  1, 
p.  182. 

(g)  Thomhorovgh  v.  Baker  (1676),  3  Swans.  628,  p.  634. 
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with  nor  modify.  Secondly,  there  are  certain  terms  which 
were  formerly  inserted,  as  a  general  rule,  in  every  well 
drawn  mortgage.  The  necessity  for  their  insertion  has 
been,  in  great  measure,  superseded  by  the  provisions  of 
various  statutes,  which  direct  that  these  terms  shall  be 
implied  in  the  absence  of  any  expressed  intention  to  the 
contrary.  These  although  ordinary  terms  of  the  contract 
are  not  essential  terms,  and  may  be  varied  by  the  parties  at 
pleasure,  or  even  excluded  altogether ;  the  power  of  sale  is 
the  most  important  of  them. 

What,  then,  are  the  inevitable  terms  of  the  contract  of  Mortgage  of 
mortgage?  The  contract  was  treated  quite  differently  at^^j^^*^^ 
law  and  in  equity.  To  deal  first  with  mortgages  of  land  : 
At  law,  the  mortgagee  of  land  was  treated  as  having  a 
conditional  fee  in  the  land,  which  became  absolute  on  the 
expiration  of  the  time  limited  by  the  contract  for  redemp- 
tion. T'he  mortgagee  could  take  possession  at  any  time 
after  the  conveyance,  and,  subject  only  to  the  contractual 
right  of  the  mortgagor  to  redeem,  he  could  exercise  all  the 
powers  of  an  absolute  owner.  The  contractual  right  of  the 
mortgagor  to  redeem  was  a  right  which  could  only  be 
exercised  in  strict  accordance  with  the  terms  of  the  mort- 
gage contract.  At  law,  the  mortgagor  who  had  made 
default  had  no  longer  any  right  to  redeem.  The  mortgagor 
who  remained  in  possession  after  the  mortgagee's  estate 
became  absolute  at  law  was  sometimes  described  as 
"tenant  at  will"  or  "tenant  by  sufferance"  of  the  mort- 
gagee ;  but  these  expressions  were  merely  analogical.  The 
relation  at  law  of  mortgagor  and  mortgagee  after  the  time 
fixed  for  redemption  had  expired  was  a  pecuUar  relation, 
and  does  not  admit  of  being  classified.  Courts  of  equity 
from  an  early  time  looked  upon  a  mortgage  from  a  different 
point  of  view.  They  regarded  it  as j.  mere  security  for  the 
payment  of  money,  and  limitecT  the  rights  of  the  mortgagee 
to  such  as  were  necessary  for  the  purpose  of  protecting  and 
enforcing  his  security.  "In  natural  justice  and  equity," 
said  Lord  Nottingham  {h),   "  the  principal  right  of  the 

(A)  Thomborough  t.  Baker  (1676),  3  Swans.  628,  p.  630. 
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mortgagee  is  to  the  money,  and  his  right  to  the  land  is  only 
fL8  a  security  for  the  money/'  He  held,  therefore,  that 
jnoney  dueunder  a  forfeited  mortgage  was  payable  not  to 
the  heir,  but  to  the  executor  or  administrator  oPthe  mort- 
gagee. On  this  principle  it  was  also  held  that,  though  a 
devise  of  lands  by  will  was  revoked  at  law  by  a  mortgage  in 
fee  of  those  lands,  it  was  only  revoked  pro  tanto  in  equity  {i) ; 
and  that  a  mortgaged  estate  did  not  pass  under  a  devise  by 
the  mortgagee,  mad^  before  foreclosure,  of  all  his  lands, 
tenements  and  hereditaments,  even  though  foreclosure 
afterwards  took  place  (Jc),  In  furtherance  of  this  view, 
courts  of  equity,  from  the  time  of  Charles  I.  or  even 
earlier  (Z),  gave  the  mortgagor  a  larger  right  of  redemption 
than  was  prescribed  by  his  contract.  They  held  that  he 
could  redeem,  on  equitable  terms,  after  the  expiration  of 
the  time  fixed  by  the  contract  for  redemption^  They  held 
further  that  the  equitable  right  of  redemption  could  only  be 
put  an  end  to  in  two  ways,  first,  by  the  lapse  of  time  or  the 
operation  of  a  Statute  of  Limitations,  or,  secondly,  by  the 
decree  of  the  court.  As  courts  of  equity  gave  the  mort- 
gagor this  enlarged  right,  they  also  held  that  the^ortgagee 
might,  at  any  time  after  the  mortgagor's  right  had  accrued, 
come  into  a  court  of  equity  and  insist  jihat  the  mortgagor 
should  either  exercise  his  right  within  a  reasonable  time  to 
be  determined  by  the  court,  or  be  forever  precluded  from 
exercising  it.  This  was  called  the  right  to  foreclose.  "  No 
mortgage,"  said  Lord  Nottingham  (m),  **  cahbe  redeemable 
on  one  side  only ;  but  however  it  be  penned  the  law  will 
still  imply  a  liberty  to  the  other  side  to  foreclose  that 
redemption."  The  right  of  the  mortgagee  to  foreclose  is 
not  a  right  to  equitable  relief.  He  does  not  ask  anything 
from  the  court  except  that  it  shall  under  certain  circum- 
stances leave  him  free  to  exercise  his  legal  rights.  Generally 
speaking,  courts  of  equity  did  not  prevent  a  mortgagee  from 
exercising  his  legal  right  as  owner ;  but  acts  done  by  him  in 

(0  Hall  V.  DeTi^h  (1686),  1  Vera.  329,  342  ;   Sparrow  v.  Hardeastle 
(1754),  3  Atk.  798,  p.  805. 
(A)  Strode  v.  Rutael  (1708),  2  Vera.  621. 
(0  P.  47.  (m)  Stoket  v.  V^rHer  (1677),  3  Swans.  634. 
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Exercise  of  such  right  were  held  in  equity  to  he  invalid  as 
against  the  mortgagor  redeeming*  Thus,  a  sale  hy  him 
was  invalid,  unless  made  under  a  power  conferred  expressly 
or  by  implication  in  the  mortgage  contract ;  and  leases  hy 
him,  except  under  a  power,  could  be  set  aside  by  the  mort- 
gagor after  redemption.  Moreover,  a  mortgagee  of  land 
might  be  restrained  at  the  instance  of  the  mortgagor  from 
appropriating  part  of  the  inheritance  of  the  land  in  mortgage, 
unless  his  security  was  insufficient. 

The  rules  which  at  law  and  in  equity  determined  the  Mortgages  of 
tights  of  the  parties  to  a  mortgage  of  lands  applied  also  in  ^^JJf^^i  in  * 
the  case  of  mortgages  of  personal  chattels  and  mortgages  of  equity. 
Stocks  or  shares ;  but  there  is  very  little  authority  with 
regard  to  these  securities.  A  mortgage  of  personal  chattels 
is  entirely  different  from  a  pledge.  A  pledge  conveys  j,t  law 
only  a  special  property  in  the  chatteT  pledged,  leaving  the 
general  property  in  the  pledgor.  On  a  mortgage  oipersonal 
chattels,  the  entire  property  at  law  passes  to  the  mortgagee. 
A  pledge  is  subject  at  law  to  a  right  of  redemption,  which  , 
may  be  exercised  until  sale  by  the  pledgee,  and  no  higher  or 
different  right  of  redemption  exists  in  equity.  Where  a 
time  is  fixed  for  redemption  on  a  mortgage  of  personal 
chattels,  there  is  only  an  equitable  right  of  redemption  after 
that  time  has  passed.  Where  no  time  is  fixed  for  redemp- 
tion, the  law  may  possibly  imply  a  right  of  redemption  until 
demand  made  for  payment ;  after  demand,  certainly  the 
only  right  to  redeem  is  in  equity.  A  pledge  involves 
transfer  of  the  possession  from  pledgor  to  pledgee,  whereas 
a  mortgage  may  be  made  without  any  transfer  of  possession, 
although  mortgages  of  personal  chattels,  in  cases  where 
possession  is  retained  by  the  mortgagor,  generally  enable 
the  mortgagee  to  take  possession  on  default  (n). 

The  owner  of  an  equity  of  redemption  may  mortgage  his  Mortgage  of 
equity  of  redemption  by  an  instrument  in  the  same  form  as  fj?^*^  f • 
would  be  employed  if  he  were  conveying  the  legal  estate. 


(»)  Perkins  v.  Avery  (1677),  2  Ch.  Cas,  22^;  Ex  parte  Huhhard 
(1886),  17  Q.  B.  D.  690,  698  ;  In  re  Morritt  (1886),  18  Q.  B.  D.  222  ; 
Johnson  v.Diprose,  [18931  1  Q.  B.  512. 
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In  such  a  case  the  mortgagee,  although  without  the  legal 
estate,  has  the  same  rights,  so  far  as  a  court  of  equity  can 
give  them,  as  he  would  have  if  the  legal  estate  had  been 
transferred  to  him  ;  and  the  mortgagor  has  the  ssune  rights 
against  him  as  he  would  have  against  any  other  mortgagee. 
After  the  time  fixed  by  the  contract  for  a  reconveyance  has 
determined,  the  mortgagor  has  a  right  of  redemption  in 
equity,  and  the  equitable  mortgagee  a  corresponding  right 
I  to  foreclose  the  mortgagor  (o).  The  only  difference  between 
an  equitable  and  a  legal  mortgagee  is  that  which  necessarily 
follows  from  the  want  by  the  former  of  the  legal  estate. 
Thus  an  equitable  mortgagee  cannot  bring  ejectment  and 
take  possession ;  but  a  court  ot  equity  assists  him  by  the 
appomtment,  when  necessary,  of  a  receiver. 

Effect  of     /       HA.  agrees  for  valuable  consideration  to  give  a  mortgage 

contract',   I    to  B.,  and  the  consideration  is  executed  by  B.,  a  court  of 

to  give  '*    I  .  ^        ' 

mortgage.       equity  will,  so  far  as  it  is  able,  place   B.    in  the  same 

position  as  if  a  regular  mortgage  had  been  given  him.    B., 

therefore,   in  the  case  supposed,  is   entitled  to  foreclose 

under    the  circumstances    under   which   he   would    have 

been  entitled  if  he  had  held  a  regular  mortgage.      It  is 

immaterial  whether  the  agreement  to  give  a  mortgage  is 

accompanied  (in  the  case  of  land)  by  a  deposit  of  the  title 

deeds    or    (in  the  case  of  shares)    by  It  deposit  of   the 

certificates  {p).    The  authorities  are  conflicting  as  to  the 

effect  of  a  deposit  of  title  deeds  of  land^  in  consideration 

for  a  loan  where  there  is  no  memorandum,  and  no  other 

evidence  of  the  intention  oT  the  parties  than  is  furnished 

by  the  deposit  and  the  loan.    Lord  Gottenham  appears  to 

have  changed  his  opinion  on  the  subject.     In  Parker  v. 

Hotisefield  (g),  he  laid  down  that  a  deposit  of  title  deeds 

has  always  been  considered  as  a  contract  for  a  mortgage, 

which  gives  the  party  claiming  the  benefit  of  such  contract 

all  such  rights  as  he  would  be  entitled  to  if  the  contract 

had  been  completed.    In  Metcalfe  v.  Archbishop  of  York  (r), 

he  asks,  **  What  right  has  an  equitable  mortgagee  by  a 

(o)  Slade  v.  Rigg  (1843),  3  Ha.  35. 

( jp)  Matthews  v.  Goodday  (1861),  31  L.  J.  Ch.  282. 

(9)  (1834),  2  My.  &  K.  419. 

(r)  (1836),  1  My.  &  Cr.  147,  p.  557. 
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deposit  of  deeds  to  ask  for  a  legal  mortgage?"  Both 
Lord  BoMiLLY  (s)  and  Eindebslet,  Y.-C.  {t)  held  that  a 
deposit  of  title  deeds  without  more  did  not  amount  to 
a  contract  to  give  a  legal  mortgage,  but  merely  created  a 
charge  on  the  land  of  which  the  deeds  were  deposited. 
More  recent  authorities,  however,  have  allowed  a  depositee 
of  title  deeds  without  any  megoorandum  to  foreclose  the 
depositor  (u);  and,  where  a  certificate  of"~shares  in  a 
company  under  the  Companies  Acts  was  deposited  as 
security  for  a  debt  without  any  memorandum,  Cozens- 
Hardy,  J.,  held  that  the  deposit  amounted  to  an  agree- 
ment to  execute  a  transfer  of  the  shares  by  way  of 
mortgage,  and  that  the  depositee  might  foreclose  {x). 

Bight  to  Possession  of  Land  in  Mortgage. 

The  position  of  a  mortgagor  of  land  after  the  execution  Mortgagor  in 
of  the  mortgage  and  before  the  mortgagee  takes  possession  P*^^®^^^®'^ 
has  been  sometimes  compared  to  that  of  a  tenant  at  will  or 
by  sufferance,  or  of  a  receiver  for  the  mortgagee  {y).    The 
relation,  however,  is  an  anomalous  one.     The  mortgagor  is  i 
entitled  to  remain  in  possession  until  he  has  been  ordered  I  ^ 
by  the  court  to  deliver  up  possession,  or  until  possession/  J 
has  been  demanded  by  or  on   behalf  of   the  mortgagee.! 
After  that,  his  possession   is  unlawful.      So  long  as  the 
mortgagee  allows  the  mortgagor  to  remain  in  possession, 
the  mortgagor  receives  the  profits  of  the  land  in  his  own 
right ;  and,  if  the  land  is  in  lease,  the  mortgagor  is  entitled 
to  receive  the  rents.     When  he  has  once  received  them  he 
is  absolutely  entitled  to  keep  them  as  his  own.     Mesne 
profits  accrued  due  and  received  prior  to  action  or  demand 
cannot  be  recovered  from  him  by  the  mortgagee.    It  follows 
that  the  mortgagor  is  entitled  to  sever  the  crops  or  to  cut 
underwood  in  the  usual  course  of  husbandry  (z). 

(*)  Sporle  V.  Whayman  (1855),  20  B.  607. 
(Q  Mattheifis  v.  Goodday,  supra, 
(u)  See  the  author's  treatise  on  Mortgages,  p.  337. 
(a?)  Harrold  v.  Plenty,  [1901]  2  Ch.  314. 

(y)  Birch  v.   Wright  (1786),  1  T.  R.  378,  p.  332  ;   Heath  v.  Pwjh 
(1881),  6  Q.  B.  D.  346,  p.  359. 

(z)  Trent  y.  Hunt  (1863),  9  Ex.  14. 
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Leases  As  regards  leases  existing  at  the  date  of  the  mortgage^ 

tSTdate*  f  *^®  ^^^  ^*^  ^^^  altered  by  the  Judicature  Act.  Before 
the  mortgage,  the  Act  the  mortgagor  could  distrain  for  rent,  but  he  could 
only  do  so  in  the  name  of  the  mortgagee.  There  was  a 
presumption  of  law — so  it  was  held — that  he  had  an 
authority  from  the  mortgagee  to  distrain  in  his  name  (a)« 
The  mortgagor  could  not  bring  ejectment  or  sue  for  rent 
in  his  own  name  against  a  tenant  whose  lease  existed  at 
the  date  of  the  mortgage.  The  tenant,  to  defend  himself, 
was  not  obhged  to  set  up  an3rthing  adverse  to  the  right  of 
his  landlord  to  grant  a  lease ;  he  need  merely  show  that 
his  landlord  had  subsequently  parted  with  his  title  (b)^ 
It  appears  never  to  have  been  decided  whether  the  mort" 
gagor  had  an  impUed  authority  to  bring  ejectment  or  sue 
for  rent  in  the  name  of  the  mortgagee.  The  point  has 
I  ceased  to  be  material  since  the  Judicature  Act  (c),  which 
enskbles  a  mortgagor  entitled  to  the  possession  or  receipt  of 
the  rents  and  profits  to  sue  for  possession,  or  for  the 
recovery  of  rents  and  profits,  in  his  own  name  only,  unless 
the  cause  of  action  arises  upon  a  lease  made  by  him 
J  jointly  with  any  other  person  {d). 

Leasee  by  the      Where  a  mortgagor  of  land  is  left  in  possession,  he  may 

Sto^^*^      grant  leases  or  create  tenancies  after  the  execution  of  the 

mortgage.       mortgage.     In  cases  where  these  do  not  take  effect  either 

under  a  power  conferred  by  the  mortgage  deed  or  under 

I  the  Conveyancing  Act,  the  position  of  affairs  is  this.     The 

lease  or  tenancy  is  good  as  between  the  mortgagor  and  the 

tenant.    Until  the  mortgagee  interferes,  the  mortgagor  is 

entitled  to  receive  the  rent  for  his  own  use  and  distrain  for 

it  in  his  own  name.    Where  a  mortgagor  without  any  legal 

estate  grants  a  lease,  the  parties  themselves  are  estopped 

from  disputing  on  that  ground  the  validity  of  the  lease,  and 

the  benefit  of  the  estoppel  passes  to  the  assignee  of  the 

equity  of  redemption.    Thus,  the  assignee  of  a  lessor  on  a 

lease  by  deed,  although  he  has  no  estate  in  the  land,  can 

(a)  Trent  v.  ffunt,  tupra  ;  Snell  v.  Finch  (186.S),  13  C.  B.  (N.8,)  661. 

(ft)  Doe  d.  Marriott  v.  Edwards  (1834),  5  B.  &  Ad.  1065. 

(<?)  36  &  37  Vict  c.  66,  s.  25  (5). 

IS)  As  to  its  effect,  see  Matthews  t.  Ushers  [1900]  2  Q.  B.  535. 
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sue  the  lessee  on  coyenants  running  with  the  land  (e). 
Where  a  mortgagor  brings  an  action  for  rent  or  for  use  and 
occupation  against  a  tenant  holding  by  demise  posterior  to 
the  mortgage,  it  is  no  answer  to  the  claim  that  the  mort- 
gagee has  given  notice  of  his  mortgage  and  required  the 
tenant  to  pay  the  rent  to  him  (/).  On  the  other  hand,  it^ 
is  an  answer  if  the  tenant  has  paid  the  mortgagee  undei 
a  claim  by  the  latter  and  a  threat  to  put  the  law  in  motion 
against  the  tenant.  In  such  a  case  the  tenant  has  been 
compelled  to  pay  for  the  landlord  what  the  landlord  ought 
to  have  paid  for  himself.  The  mortgagee  by  demanding 
the  rent  is  really  only  enforcing  his  right  to  recover  the 
interest  on  the  mortgage  debt  (g).  It  was  customary  before 
the  Conveyancing  Act,  1881  {h),  for  mortgage  deeds  to  give 
to  mortgagors  while  in  possession  more  or  less  wide  powers 
of  leasing.  The  necessity  for  such  powers  has  been  super- 
seded in  ordinary  cases  by  the  provisions  of  s.  18  of  that 
Act.  That  section  enables  a  mortgagor  in  possession, 
subject  to  the  restrictions  contained  in  the  section,  to  make 
agricultural  or  occupation  leases  for  any  term  not  exceeding 
twenty-one  years,  and  building  leases  for  any  term  not 
exceeding  ninety-nine  years.  The  power  conferred  by  this 
section  may  be  excluded  or  restricted  by  the  mortgage  deed, 
or  by  a  written  contract ;  where  it  is  exercised,  a  lease  by 
the  mortgagor  has  the  same  effect  as  if  the  mortgagee  had 
joined  in  it  (t). 

A  mortgagor  of  land  in  possession,  after  a  mortgage  in  Mortgagor's 
fee,  has  no  right  at  law  to  dispose  of  any  part  of  the  ii^^^ri- v^^jJ^'J!?^ 
tance ;  but  if  he  proceeds  to  do  so,  as  by  cutting  timber  ance.    L^ 
trees,  the  only  remedy  of  the  mortgagee  at  law  is  to  take  | 
possession.     In  equity  the  mortgagee  will  be  given  the 
additional  remedy  of  an  injunction  if  his  security  is  insuffi^ 
cient.     He  will  not  be  granted  an  injunction  where  the 

(e)  Cuthlertsm  v.  Irving  (1861),  4  H.  &  N.  742  ;  6  H.  &  N.  135. 

C/)  WUton  V.  Dunn  (1851),  17  Q.  B.  294 ;  Hickmtm  v.  Machin  (1859), 
4  H.  A:  N.  716. 

(^)  Pope  V.  Biggs  (1829),  9  B.  &  C.  245,  as  explained  in  Johnson  v. 
Jones  (1839),  9  A.  &  E.  809 ;  Boodle  y.  Camhell  (1^^^))  7  Mann.  &  G. 
386  ;  Underhay  v.  Read  (1887),  20  Q.  B.  D.  209. 

(K)  44  &  45  Vict.  c.  41, 

(i)  Municipal  Building  Society  v.  SmUK  (1888),  22  Q.  B.  D.  70. 
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security  is  worth  so  much  more  than  the  money  advanced 
that  the  act  of  cutting  timber  will  not  substantially  impair 
the  value,  which  formed  the  basis  of  the  contract  between 
the  parties  when  it  was  entered  into  {k).  Where  a  mort- 
gage was  made  by  the  creation  of  a  long  term  of  years — a 
form  now  obsolete— the  mortgagor  had  a  legal  right  to 
commit  waste,  but  he  was  restrained  in  equity  if  the 
security  was  insufficient  (Z). 

Upon  the  execution  of  the  mortgage,  the  mortgagee 
becomes  owner  at  law  of  the  mortgaged  property.  He  can 
take  possession  immediately  after  the  execution  of  the 
mortgage,  and,  if  the  mortgagor  refuses  to  withdraw,  bring 
an  action  of  ejectment  against  him.  He  is  Qot_obnge( 
wait  until  the  mortgagor  has  made  default  under  the 
proviso  for  redemption.  The  mortgagee  may  bring  eject- 
ment against  the  mortgagor  without  any  previous  demand 
of  possession.  He  may  at  his  option  treat  the  mortgagor 
as  a  tenant  or  as  a  trespasser  (m).  It  has  been  held  in 
several  cases  that  a  covenant  that  a  mortgagee  might  enter 
and  enjoy  after  default  was  merely  a  covenant  for  quiet 
enjoyment,  which  was  not  to  come  into  effect  until  after 
default,  and  did  not  affect  the  right  of  the  mortgagee  to 
take  possession  before  default  (n).  The  right  of  the  mort- 
gagee to  take  possession  may  be  limited  in  two  ways. 
(1)  The  mortgage  deed  may  contain  what  is  either  expressly 
or  in  substance  a  re-demise  of  the  premises  to  the  mort- 
gagor, and,  where  this  is  so,  the  mortgagor  is  entitled  to 
retain  possession  during  the  term  prescribed  by  the  re- 
demise (o).  (2)  A  covenant  by  the  mortgagee  not  to  take 
J  possession  until  the  mortgagor  makes  default  in  payment 
I  of  principal  or  interest  or  in  doing  some  other  act  cannot 
I  be  in  strictness  a  re-demise,  as  the  right  of  the  mortgagor 

(It)  Cutler  V.  Simm^  (1816),  2  Men.  103  ;  Kin^  v.  Sviith  (1842),  2  Ha. 
239  ;  ffarper  v.  Aplin  (1886),  54  L.  T.  383. 

(0  mhoTM  V.  Ushome  (1740),  1  Dick.  75  ;  Farrant  v.  Lovel  (1750), 
3  Atk.  723. 

(fli)  Doe  d.  Robv  v.  MaUey  (1828),  8  B.  &  C.  767. 

(tt)  Doe  d.  Roylanoe  v.  Lightfoot  (1841),  8  M.  &  W.  553 ;  Rogers  v. 
Orazebrook  (1846),  8  Q.  B.  896. 

(o)  Doe  d.  Lygter  v.  Ooldwin  (1841),  2  Q.  B.  143  ;  Moore  v.  Shelley 
(1883),  8  App.  Cas.  284. 
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to  possession  would  determine  upon  an  uncertain  event. 
At  law,  therefore,  the  only  remedy  of  the  mortgagor,  if  the 
mortgagee  took  possession  before  default,  would  be  an 
action  on  the  covenant ;  but  in  equity  the  mortgagee  would 
be  restrained  from  taking  possession  in  contravention  of 
his  agreement  (p). 

When  the  mortgagee  takes  or  after  he  demands  posses-  Right  of 
sion,  he  is  entitled  to  the  estate  as  it  is  with  all  the  crops  ^^^^^  ^ 
growing  on  it  {q).  The  mortgagee  is  not  entitled  to  recover  profits, 
either  at  law  or  in  equity  rents  or  profits  received  by  the 
mortgagor  before  the  mortgagee  has  taken  or  demanded 
possession  (r).  Where  the  mortgaged  property  is  subject 
to  a  lease  existing  at  the  time  of  the  mortgage,  the  mort- 
gagee becomes,  upon  the  execution  of  the  mortgage,  assignee 
of  the  reversion;  but  the  tenant  is  not  bound  to  pay  the 
rent  to  him  until  he  has  given  notice  of  the  mortgage  to 
the  tenant  (s).  The  mortgagee  after  giving  notice  to  the 
tenant  is  entitled  both  to  rent  in  arrear  at  the  time  of 
the  notice  and  to  rent  accruing  due  afterwards,  and  he  may 
distrain  for  it  {t).  The  same  principle  applies  to  tenants 
not  holding  under  a  lease.  Where  there  is  a  tenant  from 
year  to  year  before  the  creation  of  the  mortgage,  his  con- 
tinuance, even  though  on  slightly  different  terms,  is  a 
continuance  of  the  original  tenancy.  Hence  he  is  liable  to 
an  action  for  use  and  occupation,  or  to  an  action  to  recover 
arrears  of  rent  accruing  due  after  the  mortgage  and  re- 
maining unpaid  when  notice  of  it  is  given  to  the  tenant  (u). 
Where  the  tenant  has  paid  in  advance  on  account  of  rent 
due  over  a  period  in  the  course  of  which  notice  is  given  by 
the  mortgagee,  the  prepayment  is  good  as  to  so  much  of 
the  rent  as  accrued  due  before  notice  was  given ;  it  is  bad 

(;;)  Doe  d.  Pardey  v.  Day  (1842),  2  Q.  B.  147;  Oreen  v.  Burnt 
(1879),  6  L.  R.  Ir.  173. 

(7)  Birch  V.  Wright  (1786),  1  T.  R.  378,  p.  383  ;  Bagrudl  v.  Villar 
(1879),  12  Ch.  D.  812. 

(r)  Higqiru  ▼.  York  Building  Co.  (1740),  2  Atk.  107  ;  ^  parte  Wilson 
(1813),  2  V.  &  B.  252  ;  In  re  Ifoare,  [1892]  3  Ch.  94. 

(«)  4  Anne,  c.  16,  r.  9. 

(0  ^ost  V."  Gallinwre  (1779),  1  Doug.  279. 

In)  Birch  v.  Wright  (1786).  1  T.  R.  378  ;  Burrotoejt  ▼.  Gradin  (1843), 

D.  &  L.  213. 
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as  to  the  remainder  (a;)«  On  the  other  hand  the  mortgagee 
has  the  same  rights  against  tenants  holding  prior  to  the 
mortgage  that  his  mortgagor  had  and  no  more.  Thus  he 
cannot  dispossess  a  tenant  £rom  year  to  year  without  six 
months*  notice  {y). 

A  tenancy  created  by  the  mortgagor  after  the  mortgage, 
and  not  being  under  a  power  contained  in  the  mortgage 
deed  or  under  the  Conveyancing  Act,  is  void  as  against  the 
I  mortgagee.  The  mortgagee  may  bring  ejectment  without 
notice  either  against  a  tenant  under  a  lease  made  after  the 
mortgage  (z)  or  against  a  tenant  from  year  to  year  let  into 
possession  after  the  mortgage  (a).  Where  the  mortgagee 
demands  possession,  he  may  recover  rent  accruing  due 
after  that  date.  A  mortgagee  is  entitled  to  the  whole  of 
the  rent  which  becomes  payable  after  he  gives  notice  to  the 
tenant ;  t.e.,  if  he  gives  notice  in  the  middle  of  a  quarter,  he 
is  entitled  to  the  whole  rent  due  on  the  next  quarter  day. 
There  is  no  apportionment  between  him  and  the  mort- 
gagor (b).  The  mortgagee  cannot  distrain  or  bring  an 
action  for  rent  accrued  due  before  he  demands  possession, 
as  there  is  no  privity  between  him  and  the  tenant  of  the 
mortgagor  (c).  Under  the  old  practice,  the  mortgagee 
could  not  in  an  action  of  ejectment  recover  rent  which 
accrued  due  after  he  demanded  but  before  he  took  posses^ 
sion.  Under  the  old  law,  an  action  for  mesne  profits  was 
an  action  of  trespass,  and  trespass  required  that  thft  pl^in- 
tiffshould  haye^bgen  in  possessiojU-  It  followed  that,  when 
there  had  been  noactuaT^try,  it  was  necessary  for  a 
mortgagee  before  bringing  trespass  to  recover  in  ejectment 
and  execute  the  writ  or  obtain  possession  under  the  judg- 
ment. As  soon  as  judgment  was  recovered  and  entry 
made,  his  entry  related  back  to  the  date  of  the  fictitious 
demise.    The  mortgagee  could  therefore,   after  obtaining 

(a?)  De  yicholls  v.  Saunders  (1870),  L.  R.  5  C.  P.  589  ;  Cooke  v.  Guerra 
(1872),  L.  R.  7  C.  P.  132. 

(y)  Birch  v.  Wright^  supra, 

(z)  Keech  v.  Hall  (1778),  1  Dong.  21. 

(a)  ThuTider  v.  Belcher  (1803),  3  East,  449 ;  Qibhs  v.  Gruikshunh 
(1873),  L.  R.  8  C.  P.  454,  p.  461. 

(J)  Anderson  v.  Butler^s  Wharf  Co.  (1879),  48  L.  J.  Ch.  824. 

(c)  Rogers  v.  Humphreys  (1835),  4  Ad.  &  E,  299. 
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possession  in  ejectment,  bring  an  action  of  trespass  and 
recover  mesne  profits  from  the  date  of  his  fictitious  entry  (d). 
Under  the  modem  practice  the  right  of  a  plaintiff  to  com- 
pensation for  the  occupation  of  his  land  "without  his  consent 
can  be  enforced  in  the  same  action  in  which  possession  of 
the  land  is  sought.  Hence  a  mortgagee  in  an  action  of 
ejectment  can  recover  mesne  profits  from  the  date  when  he 
demanded  delivery  of  possession  (e).  Where  a  tenant  holds 
9nder  a  lease  or  agreement  made  by  the  mortgagor  after 
the  mortgage,  a  new  tenancy  may  be  created  between  the 
mortgagee  and  the  tenant.  Such  a  new  tenancy  can  only 
be  created  by  contract  assented  to  by  both  parties.  The 
mortgagee  cannot,  by  simply  giving  notice  of  his  mortgage 
to  the  tenant,  or  by  requiring  the  tenant  to  pay  the  rent  to 
him,  cause  the  tenant  to  hold  of  him.  He  is,  therefore,  not 
entitled  without  more  to  distrain  for  rent  accruing  due  after 
the  notice  (jy,  There  must  be  an  assent  by  the  tenant  to 
the  new  tenancy,  and  that  assent  is  not  established  by  the 
mere  fact  of  the  tenant  remaining  in  possession  (g).  If  the 
notice  is  not  repudiated  by  the  tenant  but  is  acted  upon  by 
him,  that  is  evidence  that  the  mortgagee  and  the  tenant 
have  agreed  upon  a  new  tenancy  on  the  old  terms.  If  the 
tenant,  whether  holding  under  a  lease  or  otherwise,  pa^s 
rent  to  the  mortgagee,  under  a  claim  by  him  in  assertion  of 
his  paramount  title,  a  new  tenancy  from  year  to  year  is 
created  between  the  tenant  and  the  mortgagee  (h).  More- 
over, the  mortgagee,  instead  of  intervening  by  his  paramount 
title  and  claiming  rent  as  mortgagee,  may  adopt  a  lease  or 
an  agreement  for  a  lease  made  by  the  mortgagor  and,  in 
the  latter  case,  obtain  specific  performance  against  the 
tenant  (i). 

As  a  legal  mortgagee  in  fee  was  at  law  the  absolute  owner  Mortgagee's 

of  the  property,  he  could  at  law  create  tenancies  either  by  pfi^^*  ^  &^^^ 

leases,  ete. 

(d)  Turner  v.  Camercm's  Coalhrooh  Steam  Coal  Qf.  (1850),  5  Ex.  932  ; 
LUchfield  y.  Ready  (1850),  5  £x,  939  ;  see  also  Wyse  y.  Myers  (1854), 
4*  Ir.  C.  L.  101. 

(c)  JDurdop  y.  Macedo  (1891),  8  T.  L.  R.  43, 

(/)  Emnt  V,  Elliot  (1838),  9  A.  &  E.  342. 

(^)  Towerson  y.  Jackson,  [1891]  2  Q,  B.  484. 

(A)  Cbrbett  y.  Plowden  (1884),  25  Ch.  D.  678. 

(t)  Corbett  y.  Plowden,  iupra. 
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deed  or  parol  or  deal  with  the  inheritance  in  any  way  in 
which  he  thought  proper.  Tenancies  created  by  the  mort- 
gagee were  held  in  equity  not  to  be  valid  against  the 
mortgagor  redeeming,  unless  they  were  created  under  a 
power  conferred  by  the  mortgage  deed.  The  necessity  for 
such  a  power  has  been  removed  in  ordinary  cases  by  the 
provisions  of  the  Conveyancing  Act  (k).  As  regards  the 
inheritance  a  mortgagee  is  not  entitled  in  equity  to  dispose 
of  any  part  of  it,  e.g.,  by  cutting  timber  or  opening  mines, 
unless  his  security  is  insufficient ;  otherwise  he  is  restrained 
by  injunction  (Z). 

An  equitable  mortgagee  cannot  bring  ejectment.  He  ha& 
no  legal  right,  therefore,  to  take  possession.  But  courts  of 
equity  place  him,  so  far  as  they  can,  in  the  same  position  as 
a  legal  mortgagee  by  granting  at  his  instance  a  receiver 
of  the  mortgaged  property  (m).  Before  the  Judicature  Act 
the  right  to  a  receiver  was  as  a  rule  confined  to  incum- 
brancers who  had  an  equitable  estate,  e,g,,  equitable  mort- 
gagees or  persons  who  had  merely  a  charge  on  property.  A 
legal  mortgagee  was  not  given  a  receiver  except  under 
special  circumstances  (n).  Since  the  Judicature  Act  the 
court  has  been  more  ready  to  appoint  a  receiver  at  the 
instance  of  a  legal  mortgagee,  and  thereby  to  relieve  him 
from  the  necessity  of  taking  possession  (o).  Where  a  prior 
mortgagee  is  not  in  possession  and  declines  to  take  posses- 
sion, a  receiver  will  be  appointed  at  the  instance  of  a  puisne 
mortgagee  without  prejudice  to  the  right  of  the  prior  mort- 
gagee to  take  possession.  But  a  receiver  will  not  be  appointed 
at  the  instance  of  a  puisne  mortgagee  as  against  a  prior 
mortgagee  in  possession  unless  the  prior  mortgagee  is  paid 
off  or  refuses  to  accept  what  is  due  to  him  {p).    A  receiver 

(A)  44&45  Vict.  c.  41,8. 18. 

(Z)  Farrant  v.  Lorel  (1750),  3  Atk.  723  ;  MUlett  v.  Davey  (1862), 
31  B.  470. 

(m)  Qarfitt  v.  Allen  (1887),  37  Ch.  D.  48. 

(n)  Special  circumstances  were  held  to  exist  in  Fripp  y.  Chard  Bail,  Co, 
(1853),  11  Ha.  241  ;  Lord  Cretoe  v.  JSdleston  (1857),  1  De  G.  &  J.  93, 
p.  109 ;  Ackland  v.  Gravener  (1862),  31  B.  482. 

(»)  In  re  Pope  (1886),  17  Q.  B.  D.  743,  p.  749  ;  John  v.  John,  [1898] 
2  Ch.  573. 

(jp)  Bemey  v.  Sewell  (1820),  1  Jac.  &  W.  647 ;  TanJUld  v.  Irvine 
(1826),  2  Russ.  149  ;  HUes  v.  Moore  (1852),  16  B.  175. 
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as  a  role  is  not  appointed  at  the  instance  of  an  equitable 
mortgagee  until  default  has  been  made  in  payment  of  the 
principal  sum  secured  at  the  time  prescribed  by  the  mort- 
gage deed.  In  the  case  of  certain  securities,  especially 
trust  deeds  for  securing  debentures  or  debenture  stock,  the 
principal  is  often  not  made  payable  until  a  far  distant  date. 
In  these  cases  the  incumbrancer  has  a  primd  facie  right  to 
a  receiver  if  his  interest  is  in  arrear  although  the  principal 
is  not  yet  payable,  or  if,  although  the  interest  is  not  in 
arrear,  his  security  is  in  jeopardy  {q). 


h 


Cq)  Strang  v.  Carlyle  Presi,  [1893]  1  Ch.  268  ;  Edwardi  v.  Standard 
RoUing  Stock  Syndicate,  [1893]  1  Ch.  574. 
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BEDEBiPTION  AT  LAW  AND  IN  EQUITY. 

The  mortgage  deed  generally  provides  for  the  re-conveyance 
of  the  mortgaged  property  by  the  mortgagee  if  the  mortgagor 
pays  the  principal  money  with  interest  at  a  specified  date — 
generally  six  months  after  the  date  of  the  mortgage.  The 
right  to  redeem  at  law  by  payment  on  the  day  named  is 
very  seldom  exercised  in  the  case  of  an  ordinary  mortgage. 
In  an  ordinary  mortgage,  if  it  is  desired  that  the  mortgage 
shall  continue  for  a  period  of  years,  it  is  customary  to  insert 
the  usual  power  of  redemption  at  the  expiration  of  six 
months,  and  to  add  clauses  providing  either  that  the 
mortgagee  shall  not  foreclose  if  interest  is  punctually  paid, 
or  that  the  mortgagor  shall  not  redeem  for  a  fixed  period 
of  years.  In  such  a  case,  the  rights  of  the  parties  after  the 
expiration  of  the  six  months  are  determined  in  equity. 
A  mortgage  may  contain  no  provision  for  the  repayment  of 
the  loan.  The  loan  then  is  repayable  on  demand ;  and  the 
mortgagee  has  perhaps  a  legal  right  of  redemption  until 
demand  made  by  the  mortgagee  for  payment  and  default  by 
the  mortgagor  in  complying  with  that  demand  (a). 

The  legal  right  of  redemption  differs  in  many  respects 
from  the  equitable  right.  First,  if  the  mortgagee  dies  before 
the  time  fixed  for  payment  at  law,  then,  where  the  condition 
of  the  mortgage  mentions  neither  heirs  nor  executors,  pay- 
ment should  be  made  to  the  executors  (6).  Where  both 
heirs  and  executors  are  mentioned,  but  disjunctively,  then, 
if  the  mortgagee  pay  the  money  precisely  at  the  day,  he 
may,  according  to  the  old  authorities,  elect  to  pay  it  to 
the  heir  or  executor  as  he  pleases ;  but  it  would  probably 

(a)  This  seenLs  to  follow  from  Fitzgerald's  Trustee  v.  Mellersh^  [1892] 
1  Ch.  385,  where  Chitty,  J.,  held  that  a  mortgagee  of  title  deeds  by 
deponit  was  not  entitled  to  six  months'  notice  or  interest  in  lien  of  notice. 
And  see  p.  261. 

(ft)  Litt.  8.  339  ;  Qoodale'%  Case  (1597),  5  Hep.  95 
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now  be  held  that,  even  if  payment  to  the  heir  discharged 
the  mortgagor,  the  heir  took  the  money  as  trustee  for  the 
executor.  The  mortgagor  redeeming  in  equity  must  always 
pay  the  executor  (c).  Secondly,  at  law,  tender  at  the  day 
named  is  to  this  extent  equivalent  to  payment,  that  it 
determines  the  mortgage  in  cases  where  the  mortgage  does 
not  provide  for  a  reconveyance,  but  merely  that  the  feoff- 
ment shall  be  void.  It  does  not,  however,  discharge  the 
mortgage  debt  (d).  Tender  must  be  made  to  the  mortgagee, 
unless  he  is  out  of  England  (e),  or  unless  a  special  place  be 
appointed  for  payment  (/).  Tender  and  receipt  at  any 
time  before  the  day  is  a  good  payment  (g),  but  the  mortgagee 
is  apparently  not  bound  to  receive  the  money  before  the 
day(/i).  Tender  after  the  day  named  neither  discharges 
the  mortgage  debt  nor  determines  the  security  (i).  The 
only  effects  of  tender  in  equity  are  to  stop  interest  running 
upon  the  mortgage  security  (A;),  and  to  throw  upon  the 
mortgagee  who  resists  redemption  the  costs  of  the  redemp- 
tion action  (Z).  Thirdly,  where  the  mortgagor  has  a  right 
to  redeem  at  law,  the  mortgagee  cannot  insist  upon  any  of 
the  terms  which  are  imposed  upon  mortgagors  who  are 
obliged  to  come  into  equity  to  recover  the  property  which 
they  have  forfeited  at  law  (m).  Thus,  where  a  mortgagor  . 
comes  into  equity  to  redeem  two  estates  mortgaged  to  the  | 
same  mortgagee,  a  court  of  equity  will  not  allow  him  to  '  " 
redeem  one  without  redeeming  the  other.  So  a  mortgagee  ' 
may  foreclose  two  estates  mortgaged  to  him  after  the  day . 
for  redemption  has  passed,  unless  the  amount  due  on  both 

(<0  Thomhormgh  v.  Baker  (1675),  3  Swans.  628,  p.  629. 

(<0  Co.  Litt.  209  b ;  i2a«<?it^  v.Dam  (1610),  Yelv.  178  ;  J5¥A?r,  [1893] 
P.  119.  Litt  8.  335,  mnst  be  anderstood  of  caaes  where  there  was  no  ante- 
cedent debt. 

ie)  Co.  Litt.  210  b. 

(/)  Litt.  fl.  342.  (y)  Co.  Litt.  212  b. 

(A)  Cotton,  L.J.,  however,  says  in  Selwyn  v.  Oarfit  (1888),  38  Ch.  D. 
273,  p.  283,  that  the  mortgagor  may,  if  he  pleases,  repay  the  money 
before  the  date  fixed  for  redemption. 

(0  Bank  of  New  South  Wales  v.  O'Connor  (1889),  14  App.  Cas.  273, 
p.  282  ;  Johnson  v.  Diprose,  [1893]  1  Q.  B.  612. 

(k)  Manning  v.  Burges  (1663),  1  Ch.  Cas.  29  ;  LwUon  v.  Rodd  (1675), 
2  Ch.  C;as.  206 ;  QarfoHh  v.  Bradley  (1755),  2  Ves.  sen.  675,  p.  678  ; 
Kinnaird  v.  Trollope  (1889),  42  Ch.  D.  610. 

(0  Oreenioood  v.  Sutcliffe,  [1892]  1  Ch.  1. 

(ffi)  Crickmore  v.  Freetton  C1871),  40  L.  J.  Ch,  137. 

P.B.  T 
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is  paid.  But  where  a  mortgagor  of  two  estates  to  the  same 
mortgagee  has  a  legal  right  to  redeem  one  on  certain  terms, 
and  only  an  equitable  right  to  redeem  the  other,  the  mort- 
gagee  cannot  foreclose  the  estate  in  respect  of  which  the 
legal  right  exists  in  default  of  redemption  of  the  other 
one(n). 

The  right  of  redemption  in  equity  (o)  can  be  exercised  at 
any  time  after  the  day  fixed  for  redemption  at  law.  It  can 
only  be  put  an  end  to  by  the  operation  of  a  statute  of 
limitations,  or  by  the  order  of  the  court  foreclosing  the 
mortgagor.  A  suit  cannot  be  brought  in  equity  for  redemp- 
tion before  the  day  fixed  in  the  mortgage  deed  {p)  unless 
that  day  is  fixed  at  a  far  distant  date(g),  or  unless  the 
mortgagee  has  taken  possession  (r).  Courts  of  equity,  in 
determining  whether  a  right  of  redemption  exists,  consider 
not  the  outward  form  which  the  transaction  assumes  upon 
the  documents,  but  its  real  and  inward  substance.  "  No 
mortgage  by  any  artificial  words  can  be  altered,  unless  by 
subsequent  agreement "  (s).  Wherever  there  is  a  loan  upon 
the  security  of  property  which  is  transferred  to  the  lender, 
that  property  may  be  redeemed  in  equity.  In  dealing  with 
this  question,  therefore,  it  is  necessary,  as  a  preliminary, 
first,  to  consider  what  evidence  is  admitted  by  a  court  of 
equity  for  the  purpose  of  showing  that  a  transaction  which 
appears  on  the  documents  not  to  be  a  mortgage  is  in  reality 
a  mortgage ;  and,  secondly,  to  distinguish  contracts  of  loan 
on  security,  to  which  these  principles  apply,  from  certain 
other  contracts  resembling  them  in  form,  but  widely 
differing  in  their  legal  consequences. 


(»)  Cummins  v.  Fletcher  (1880),  14  Ch.  D.  699. 

(p)  Coarts  of  law,  in  one  case,  gave  effect  to  an  eqnitable  right  of 
redemption.  By  7  Geo.  2,  c.  21,  the  coarts  of  common  law  were  directed 
in  any  action  for  recovery  of  a  mortgage  debt  or  for  the  possession  of 
mortgaged  land,  nnless  proceedings  were  at  the  same  time  depending  in 
equity,  to  give  effect,  npon  the  defendant's  application,  to  his  right  of 
redemption  and  re-ponveyance,  in  mnch  the  same  way  as  a  court  of  equity 
would  have  done. 

(j»)  Brown  v.  Cole  (1845),  14  Sim.  427  ;  14  L.  J.  Ch.  167. 

(if)  Talbot  V.  Braddill  (1686),  1  Vem.  183,  394. 

(r)  BoTill  V.  Endlc,  [1896]  1  Ch.  648. 

(ft)  Jason  V.  JSyret  (1680),  2  Ch.  Cas.  33. 
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Although  a  conveyance  purports  to  be  absolute,  its  terms  What 
may  be  qualified  by  collateral  evidence.  Such  evidence  ^^j^^^Jj^^ 
may  (1)  consist  of  contemporaneous  declarations  of  the  show  that  ' 
parties,  or  subsequent  declarations  of  one  party  adverse  to  ^J^^^^*" 
his  own  interest ;  or  (2)  be  derived  from  the  documents  gage, 
themselves.  The  fact  that  the  purchaser,  who  was  a 
yeoman,  in  his  will  speaks  of  his  "  security"  on  the  estate 
purchased,  and  of  the  vendor's  right  to  redeem  on  pay- 
ment of  principal  and  interest,  does  not  of  itself  show  that 
the  transaction  was  one  of  mortgage  (t).  Where  there  is 
simply  a  conveyance  and  nothing  more,  the  terms  upon 
which  the  conveyance  was  made  not  being  apparent  from 
the  deed  itself,  collateral  evidence  may  easily  be  admitted 
to  supply  the  considerations  for  which  the  parties  inter- 
changed such  a  deed ;  but  where  in  the  deed  itself  the 
reasons  for  making  it  and  the  considerations  for  which  it 
is  granted  are  fully  and  clearly  expressed,  the  collateral 
evidence  must  be  strong  enough  to  overcome  the  presump- 
tion that  the  parties  in  making  the  deed  had  truly  set  forth 
the  causes  which  led  to  its  execution  (u).  In  Francklyn  v. 
Fem{x),  a  lease  was  assigned  absolutely,  but  there  was  an 
indorsement  on  it  signed  by  the  assignor  that  the  deed  was 
made  to  indemnify  the  assignee  against  a  bond  given  by 
him  to  a  creditor  of  the  assignor.  Pabeeb,  J.,  held  that 
the  lease  was  redeemable.  A  proviso  in  the  agreement  for 
purchase  that  the  vendor  shall  pay  all  the  expenses  of  the 
conveyance  and  of  the  investigation  of  the  title,  and  that 
he  shall  give  authority  to  the  tenant  to  pay  the  rents  to 
the  purchaser,  is  evidence  that  the  transaction  was  one 
of  mortgage  (y).  The  fact  that  the  costs  of  the  transaction 
are  paid  by  the  vendor  is  not  however  conclusive,  especially 
where  the  transaction  is  in  substance  an  annuity  trans- 
action (z).  In  order  that  a  transaction  may  be  treated  as 
a  mortgage,  the  remedies  must  be  mutual  and  reciprocal  (a). 

(0  AUerson  v.  WliUe  (1858),  2  De  G.  &  J.  97. 
In)  Barton  v.  Bank  of  New  South  Tholes  (1890),  15  App.  Cas.  379. 
(a?)  (1740),  Barn.  Ch.  30. 

(y)  Douglat  t.  Culrerwell  (1862),  4  D.  F.  &  J.  20. 
(z)  Alderson  v.  White  (1868),  2  De  G.  &  J.  97. 

(a)  Coplestan  v.  Boanvill  (1660),  1  Ch.  Cas.  1  ;    Goodman  v.  Grierson 
(1813),  2  Ball.  &  B.  274. 
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If,  therefore,  the  alleged  mortgagee  cannot  recover  the 
amount  paid  by  him,  the  transaction  is  a  sale.  Thus, 
where  A.  assigned  his  interest  in  lands  to  B.  in  lieu  and 
satisfaction  of  a  sum  charged  on  the  lands,  and  the  deed 
gave  A.  a  right  to  re-purchase  the  premises  on  pa3rment  of 
that  sum  within  ten  years,  it  was  held  that  he  could  not 
redeem  after  the  ten  years  had  expired  (b).  On  the  other 
hand,  where,  on  a  release  of  the  equity  of  redemption  to 
the  mortgagee,  the  mortgagee  did  not  release  the  debt,  it 
was  held  that  the  right  of  redemption  subsisted  (c). 

Mortgage  There  are  two  classes  of    transaction    from    which  a 

foS^ISi^^  mortgage  transaction  must  be  distinguished.  (1)  It  is 
with  right  of  perfectly  competent  for  persons  to  enter  into  a  transaction 
repurchase,     ^f  ggj^  under  which  the  vendor  has  a  limited  right  of 

repurchase  (cQ.  Where  this  is  the  case,  the  right  of  re- 
purchase can  only  be  exercised  in  strict  accordance  with 
the  terms  on  which  it  was  given  (e).  A  court  of  equity  will 
only  enlarge  the  time  for  repurchase  where  its  exercise 
within  the  prescribed  time  has  been  prevented  by  the  fraud 
of  the  purchaser  (/).  (2)  The  parties  may  intend  a  sale, 
but  the  purchaser  may  have  exercised  fraud  or  undue 
influence  over  the  vendor,  or  the  transaction  may  be  so 
oppressive  that  a  court  of  equity  will  set  it  aside.  In  such 
a  case,  the  right  of  the  vendor  to  set  aside  the  transaction 
is  analogous  to  the  right  of  redemption  of  a  mortgage,  and 
its  exercise  is  followed  by  similar  consequences;  but  the 
question  whether  the  right  has  lapsed  through  acquiescence 
or  laches  is  not  governed  precisely  by  the  considerations 
which  apply  to  a  strict  redemption  (g).  Where  on  a  trans- 
action of  purchase  the  consideration  is  grossly  inadequate 
to  the  value  of  the  property,  the  court  will — or  may — set 
aside  the  transaction  as  oppressive.  In  some  of  the  old 
cases  it  is  said,  not  quite  accurately,  that  gross  inadequacy 

(b)  Ooodman  v.  Grierson,  supra, 
(o)  Vernon  v.  Bethell  (1762),  2  Ed.  110. 

(jt)  Saint  John  v.  Wareliam  (1635),  cit.  3  Swans.  631 ;  Williams  v.  Owen 
(1840),  .5  My.  &  Cr.  303  ;  Shaw  v.  Jeffrey  (1860),  13  Moo.  P.  C.  432. 
(e)  Joy  V.  Birch  (1836),  4  CI.  &  F.  57,  p.  89. 
(/)  Spurgeon  v.  Collier  (1758),  1  Ed.  65. 
(^)  Chapter  XXIX. 
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is   evidence    that   the    transaction    was    intended    as    a 
mortgage. 

Assuming  that  the  transaction  is  one  of  loan  upon  the  "  Once  a  . 
security  of  property  which  is  transferred  to  the  lender,  the  alwaysa'  )  V 
borrower  has  inevitably  a  right  of  redemption  in  equity,  and  mortgage.**  j 
no  provision  in  the  contract  is  valid  which  limits  the  right  of 
redemption  to  a  specified  time,  e.g,^  the  life  of  the  mortgagor, 
or  to  a  specified  class  of  persons,  e.^.,  the  mortgagor  or  the 
heirs  male  of  his  body.  The  court  does  not  permit  any 
stipulation  in  a  contract  of  mortgage  by  which  the  mort- 
gaged property  is  upon  any  event  to  become  the  absolute 
property  of  the  mortgagee  (h).  To  this  general  rule  there 
are  the  following  real  or  apparent  exceptions.  First.  The 
contract  of  mortgage  may  provide  that  the  right  of  redemp- 
tion is  not  to  be  exercised  for  a  fixed  period,  e.g,,  five  or  seven 
years,  from  the  date  of  the  mortgage  (i).  In  commercial 
securities,  e.g,,  debentures  of  companies  under  the  Com- 
panies Acts,  redemption  is  often  fixed  at  a  far  distant  date, 
e.g,,  fifty  or  a  hundred  years  hence;  and  the  validity  of 
such  a  provision  has  not  been  questioned.  The  nature  of 
the  security  also  may  be  such  as  to  preclude  for  a  period 
the  right  of  redemption.  **  Where  a  mortgage  is  made," 
says  Lord  Cbanworth(A;),  "to  secure  an  annuity  for  the 
life  of  another,  or  to  indemnify  against  contingent  charges, 
or  for  any  other  object  not  capable  of  immediate  pecuniary 
valuation,  redemption  is  impossible  :  a  security  can  only  be 
redeemed  where  the  party  redeeming  is  able  to  do  the  thing 
intended  to  be  secured ;  and  where  the  .thing  secured  is  the 
payment  of  an  annual  or  a  monthly  sum  during  an  uncertain 
period,  no  one  can  say  how  long  the  payments  may  continue, 
and  it  is  therefore  impossible  for  the  party  who  has  given 
the  security  to  redeem  it  by  an  immediate  payment  of  a 
fixed  sum."  Secondly.  Under  the  statute  4  &  5  Will  &  M. 
c.  16,  a  mortgagor  who  grants  a  second  mortgage  without 
giving  the  second  mortgagee  notice  in  writing  of  the  first 

(h)  Salt  V.  Marquess  of  Northampton,  [1892]  A.  C.  1. 
(i)  Teetan  y.  SmUh  (1882),  20  Ch.  I).  724,  p.  729  ;  Biggs  Y.Hoddimtty 
[1898]  2  Ch.  307. 
(ib)  Fleming  v.  Self  (y^b^),  3  D.  M.  &  G.  997,  p.  1024. 
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mortgage  is  deprived  of  his  right  to  redeem  in  equity. 
There  is  no  reported  case  in  which  the  provisions  of  this 
statute  have  been  applied.  Thirdly.  Where  the  mortgagee 
sells  the  mortgaged  property  under  a  power  conferred  by 
the  mortgage,  the  right  of  redemption  in  respect  of  that 
property  is  gone,  and  the  only  right  of  the  mortgagor  is  to 
an  account  of  the  proceeds  of  sale.  Fourthly.  At  any  time 
after  the  creation  of  the  mortgage,  the  mortgagor  may 
release  his  right  of  redemption  to  the  mortgagee  {I),  As  a 
rule,  if  a  release  is  by  deed,  it  is  valid  although  no  considera- 
tion was  given ;  although  an  agreement  to  release  is  only 
treated  as  a  release  in  equity  where  it  is  founded  on  a 
valuable  consideration.  But  if  the  mortgagee,  after  the 
release  of  the  equity  of  redemption,  retained  the  right  to  sue 
the  mortgagor  for  the  mortgage  debt,  the  court  would  hold 
that  the  right  of  redemption  still  subsisted.  There  must 
always  be  a  right  of  redemption  where  there  is  a  right  to 
sue.  It  follows  that  a  release  will  not  be  treated  as  effectual 
unless  at  the  same  time  the  mortgagee  relinquishes  his  right 
to  sue  for  the  mortgage  debt.  It  is  not  necessary  that  the 
mortgagee  should  expressly  relinquish  his  right,  e,g,^  if  a 
release  is  given  in  consideration  of  the  amount  due  and 
owing  to  the  mortgagee,  it  is  clear  that  the  mortgagee 
cannot  sue  to  recover  back  the  consideration  which  he  has 
paid  (m).  A  release  for  no  other  consideration  than  the 
amount  of  the  mortgage  debt  is  valid,  and,  if  the  mortgagor 
in  such  a  case  wishes  to  set  aside  the  release,  the  burden  of 
proof  rests  on  him  to  show  that  a  less  amount  was  owing  (n). 
Where  a  release  of  the  equity  of  redemption  provides  for  a 
right  of  repurchase  on  certain  terms,  those  terms  must — ^as 
in  the  case  of  any  other  option — be  strictly  complied 
with  (o). 

(0  LUle  V.  Reeve,  [1902]  1  Ch.  53. 

(w)  Melbourne  Banking  Corporation  v.  Brovgham^  (1882),  7  App.  Ca«. 
307,  p.  309. 

(»)  Knight  v.  Marjoribanks  (1849),  2  Macn.  &  G.  10 ;  Melbourne  Bank- 
ing Corporati4)n  v.  Brovgham,  ^ipra. 

(p)  mswoHh  V.  Griffiths  (170«),  5  Bro.  P.  C.  184  ;  15  Vin.  Abr.  168  ; 
Gomp  T.  Wright  (1863),  32  L.  J.  Ch.  648  ;  affirmed  in  H.  L.,  17  W.  K. 
1137. 
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In  the  seventeenth  and  eighteenth  centuries  the  judges  in  Collateral 

advazitiaffos  * 
equity,  in  their  desire  to  protect  the  equitable  right  of  redemp-  dogg  qq  the' 

tion,  indulged  in  figures  and  metaphors  which  have  caused  redemption, 
many  perplexities  to  their  more  prosaic  successors.  Thus,  it 
was  laid  down  that  <'  once  a  mortgage,  always  a  mortgage  " 
— that  a  mortgagee  cannot  stipulate  for  a  collateral  advantage 
— and  that  any  clog  or  fetter  upon  the  equity  of  redemption 
is  void.  These  phrases  have  been  the  subject  of  great  con- 
sideration within  the  last  few  years,  and  many  attempts 
have  been  made  to  express  the  doctrines  contained  in  them 
with  greater  precision,  and  to  ascertain  how  far  these 
doctrines  are  now  the  law.  (1)  The  saying  "  once  a  mort- 
gage, always  a  mortgage,"  is  equivalent  to  the  rule  already 
laid  down  {p),  that  no  proviso  in  a  mortgage  is  valid  which 
limits  the  right  of  redemption  either  to  a  prescribed  time  or 
to  a  prescribed  class  of  persons.  (2)  It  is  a  corollary  from 
this  rule,  and  is  still  the  law,  that  no  stipulation  in  a  mort- 
gage is  valid  which  will  prevent  the  mortgagor,  who  has 
paid  principal,  interest  and  costs,  from  getting  back  the 
mortgaged  property  in  the  condition  in  which  he  parted 
with  it.  In  this  sense,  it  is  true  that  the  court  will  not 
tolerate  any  clog  or  fetter  upon  the  equity  of  redemption. 
(3)  The  rule  which  prevented  a  mortgagee  from  stipulating 
for  any  collateral  advantages  from  the  mortgagor,  either 
upon  the  creation  of  the  mortgage  or  during  the  con- 
tinuance of  the  security,  seems  to  have  been  originally 
designed  either  to  prevent  any  evasion  of  the  usury  laws, 
or  to  restrain  oppressive  and  unconscionable  bargains. 
While  the  usury  laws  were  in  force,  it  was  necessary  to 
hold  that  a  mortgagor  could  always  redeem  on  payment  of 
the  principal  money  actually  lent,  together  with  the  interest 
prescribed  by  the  deed  (if  not  exceeding  the  legal  interest) 
and  costs,  and  that,  whatever  might  be  stated  in  the  mort- 
gage deed  as  the  amount  of  the  loan,  the  mortgagor  could 
prove  by  parol  evidence  the  amount  which  he  had  received. 
This  rule  is  no  longer  law.  Since  the  repeal  of  the  usury 
laws,  a  mortgage  may,  in  the  absence  of  fraud,  oppression 

(^)  P.  277. 
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or  ttndae  influence,  stand  as  a  security  for  the  amount  of 

the  loan  as  stated  in  the  deed,  although  a  smaller  sum  was 

in  fact  advanced  (9).    But  the  courts  have  gone  further  than 

this. 
It  is  now  settled  that  a   stipulation  for   a   collateral 

advantage  is  valid  and  will  be  enforced,  unless  it  either 
fetters  the  right  of  the  mortgagor  to  redeem  on  payment  of 
principal,  interest  and  costs,  or  unless  it  is  unconscionable 
or  oppressive.  In  Bigqz  v.  Hoddinott  (r),  a  mortgage  of  an 
hotel  to  a  brewer  contained  a  covenant  by  the  mortgagors 
that  during  the  continuance  of  the  security  they  would  deal 
exclusively  with  the  mortgagee  for  all  beer  and  malt  liquor 
sold  on  the  mortgaged  premises.  The  Court  of  Appeal 
enforced  this  covenant  by  injunction.  It  was  pointed 
out  {s)  that  there  was  no  charge  upon  the  mortgaged  pre- 
mises in  favour  of  the  mortgagee  for  any  sums  which  might 
become  due  to  him  under  any  breach  of  that  covenant  by 
the  mortgagors,  and  the  court  did  not  express  an  opinion 
whether,  if  there  had  been  such  a  charge,  the  mortgagee 
could  have  resisted  redemption,  except  on  the  terms  of  such 
sums  being  brought  into  account.  In  Carritt  v.  Bradley  (t), 
Bradley  mortgaged  shares  in  a  tea  company  to  Carritt,  and 
agreed  that  Carritt  should  always  thereafter  be  employed 
as  broker  for  the  sale  of  the  company's  teas,  and  that,  if  any 
teas  were  sold  otherwise  than  through  Carritt,  Bradley 
would  pay  Carritt  a  commission.  Carritt  after  redemption 
sued  Bradley  for  a  breach  of  the  agreement,  and  the  Court 
of  Appeal  held  that  the  action  lay.  It  was  immaterial,  in 
the  opinion  of  the  court,  that  the  stipulation  did  not 
cease  to  operate  on  redemption;  and  the  stipulation  did 
not,  in  the  opinion  of  the  court,  fetter  the  shares  after 
redemption. 

iq)  Pottery, Edwards (lSb7),26Jj. J. ChA6S;  Wallingfordy.Mnt'unl 
Society  (1880),  5  App.  Cas.  686,  pp.  702, 709  ;  Mainland  t.  Vpjohn  (1889), 
41  Ch.  D.  126.  In  some  cases  this  alteration  of  the  rule  has  been  jastiRed 
bj  the  unnecessary  fiction  of  a  payment  over  to  the  mortgagor  of  the  vhole 
nominal  amount  and  a  repayment  by  him  of  part  bs  a  bonus  to  the  mort* 
gagee  for  making  the  advance.  See  per  Chitty,  J.,  in  Biggs  v.  Hoddinotty 
[1898]  2  Ch.,  p.  322. 

(r)  [1898]  2  Ch.  307. 

(0  By  RoMEB,  J.,  at  p.  314,  and  Chittt,  L.J.,  at  p.  321. 

(t)  [1901]2K.B.550. 
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But  a  stipulation  for  a  collateral  advantage  is  void  and 
cannot  be  enforced,  either  by  an  injunction  or  by  damages, 
if  the  effect  of  it  is  that  the  mortgaged  property  upon 
redemption  comes  back  to  the  mortgagor  in  a  worse  plight 
than  it  was  when  mortgaged.  In  Bice  v.  Noakes  d  Co.  (t^), 
a  mortgage  of  a  leasehold  public-house  to  a  brewing  com- 
pany contained  a  covenant  by  the  mortgagor  that  he  would 
not,  during  the  continuance  of  the  leasehold  term  and 
whether  any  money  was  or  was  not  owing  on  the  mort- 
gage, sell  upon  the  demised  premises  any  malt  liquors 
except  such  as  should  be  bought  by  him  from  the  mort- 
gagees. Cozens-Hardy,  J.,  pointed  out  that  the  mortgage 
here  was  not  a  security  for  the  performance  of  the  covenant. 
The  mortgage  was  in  terms  a  security  only  for  the  moneys 
covenanted  to  be  paid,  and  on  payment  of  these  the  mort- 
gagor was  entitled  to  a  re-conveyance.  Such  a  re-conveyance 
was  inconsistent  with  the  retention  by  the  mortgagees  of 
any  interest  in  the  premises.  He  held,  therefore,  that  the 
mortgagor  was  entitled  on  payment  of  all  moneys  due  to  a 
re-conveyance  or  transfer  free  from  the  tie.  This  judgment 
was  affirmed  in  the  Court  of  Appeal  and  the  House  of 
Lords,  and  several  of  their  lordships  expressed  disapproval 
of  a  recent  decision  of  the  Court  of  Appeal  in  Santley  v. 
Wilde  (x).  In  that  case,  a  mortgage  of  a  leasehold  theatre 
contained  a  covenant  by  the  mortgagor  to  repay  the  sum 
advanced  with  interest  by  quarterly  instalments,  extending 
over  five  years,  and  to  pay  one-third  of  the  net  profits  of  the 
theatre  during  the  whole  residue  of  the  lease,  which  extended 
beyond  the  five  years.  There  was  a  proviso  for  redemption 
on  payment  of  all  moneys  covenanted  to  be  paid,  including 
the  share  of  profits.  The  mortgagor  claimed  to  redeem  at 
the  end  of  two  years  on  payment  of  principal  and  interest 
up  to  date.  The  Court  of  Appeal  held  that  the  mortgagee 
was  entitled  to  hold  the  mortgage  during  the  residue  of  the 
term,  notwithstanding  all  principal  and  interest  had  been 
paid,  as  a  security  for  the  one-third  of  the  net  profits.  Lord 
Macnaghten  (y),  however,  and  Lord  Davey  (;?),  thought  it 

(w)  [1900]  1  Ch.  213  ;  2  Ch.  445  ;  [1902]  A.  C.  24. 

(a?)  [1899]  2  Ch.  474. 

(y)  [1901J  A.  C.  p.  82.  (2)  Page  34. 
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contrary  to  principle  that  a  mortgagee  should  stipulate  with 
his  mortgagor  that,  after  full  payment  of  principal,  interest 
and  costs,  he  should  continue  to  receive,  for  a  definite  or  an 
indefinite  period,  a  share  of  the  rents  and  profits  of  the 
mortgaged  property,  as  a  result  of  the  obligation  arising 
from  the  contract  made  when  the  mortgage  was  created. 

A  stipulation  for  a  collateral  advantage  is,  of  course, 

invalid  where  there  is  evidence  of  unconscionable  dealing 

or  oppression,  or  where  the  relation  between  the  mortgagor 

I  and  mortgagee  is  such  as  to  impose  on  the  latter  fiduciary 

'Y        /  duties  towards  the  former.    Thus,  stipulations  for  a  collateral 

I  advantage  have  been  held  invalid  where  the  mortgagee  was 

I   the  mortgagor's  solicitor  (a).      Moreover,  the  recent  cases 

do  not  affect  the  doctrine  that  in  the  absence  of  stipulation 

a  mortgagee  cannot,  as  a  condition  of  redemption,  claim 

any  allowance  for  personal  services  performed  by  him. 

In  dealing  with  the  right  of  redemption  it  is  necessary  to 
consider,  first,  who  may  redeem ;  secondly,  on  what  terms 
and  subject  to  what  conditions  the  right  of  redemption  is 
given ;  and,  thirdly,  what  are  the  consequences  of  redemp- 
tion. 

I. — Who  may  Bedeem. 

The  persons  entitled  to  redeem  come  under  three  classes. 
^  ,  (1)  Any  person  interested  in  the  equity  of  redemption  is 
r  entitled  to  redeem  (6).  A  tenant  for  life  or  owner  of  any 
other  limited  interest,  e.^.,  a  widow  entitled  to  the  income 
of  an  estate  during  her  children's  minority  may  redeem,  and 
the  remainderman  cannot  redeem  him  or  her  during  the 
subsistence  of  his  or  her  interest  (c).  A  lessee  who  takes  a 
lease  after  the  mortgage  may  redeem,  although  the  lease  is 
not  binding  on  the  mortgagee  {d),     A  person  who  has 


(a)  Byre  v.  Hughes  (1876),  2  Ch.  D.  148  ;   James  t.  Kerr  (1889), 
40  Ch.  1).  449. 

(b)  Jones  v.  Meredith  (17.39),  Bunb.  S46 ;   Pearce  v.  Morris  (1869), 
5  Ch.  227  ;  Tarn  v.  Tvmtr  (1888),  39  Ch.  D.  456. 

(c)  Ratald  v.  Russell  (1830),  You.  9  ;  Prout  v.  Coek,  [1896]  2  Ch.  808. 
(d/)  Tarn  v.  Turner^  supra. 
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entered  into  a  binding  contract  to  purchase  or  take  on 
lease  the  equity  of  redemption  is  entitled  to  redeem  (e). 
He  is  not  entitled  so  long  as  the  contract  remains  condi- 
tional (/).  A  general  creditor  of  the  mortgagor  as  such  is 
not  entitled  to  redeem,  nor  does  he  become  entitled  by 
getting  a  judgment.  He  is  only  entitled  if,  when  he  brings 
his  action,  he  has  acquired  a  beneficial  interest  in  the 
equity  of  redemption  (g).  But  where  a  mortgagor  has 
conveyed  his  equity  of  redemption  to  trustees  for  the  benefit 
of  creditors,  creditors  who  execute  the  deed  are  necessary 
parties  to  a  foreclosure  or  redemption  action,  «.«.,  they  have 
a  beneficial  interest  as  cestuis  que  trust  in  the  equity  of 
redemption  {h).  Creditors  of  a  deceased  mortgagor  have  a  • 
right  to  have  the  equity  of  redemption  belonging  to  him 
applied  in  payment  of  debts  in  a  due  course  of  administra-  , 
tion,  and  therefore  can  redeem  {%).  (2)  Any  person  under  a  / 
liability  to  the  mortgagee  to  pay  principal  or  interest  due 
under  a  mortgage  may  redeem,  if  sued  by  the  mortgagee  (A;). 
Thus,  where  a  mortgagee  after  a  decree  for  foreclosure  \ 
absolute  sues  the  mortgagor  on  his  covenant  or  bond,  the 
mortgagor  acquires  a  new  right  of  redemption  (Z),  even 
though  he  has  absolutely  assigned  the  equity  of  redemp- 
tion (m).  But  a  person  who  is  merely  under  a  personal 
liability  to  pay  the  mortgage  debt  cannot  redeem  unless  he 
is  sued.  Thus,  the  executor  of  a  mortgagor  («),  or  a  surety 
who  is  merely  under  a  personal  liability  to  pay  interest  on 
the  mortgage  debt  (o)  is  not  a  necessary  party  to  a  suit  by 

(e)  Tarn,  v.  Tivmer,  supra. 

(/)  Tatk&r  v.  Sinall  (1837),  3  My.  &  Or.  67,  p.  69  ;  Pearce  v.  Morris, 
svpra. 

O)  Beckett  v.  Buckley  (1874),  17  Eq.  436. 

(*)  Newton  v.  Earl  of  Egmont  (1831),  4  Sim.  574. 

(i)  Bealc  v.  Symonds  (1*856),  16  B.  406,  p.  414  ;  Catley  t.  Sampsm 
(1864),  38  B.  551. 

(*)  Grem  v.  Wynn  (1869),  4  Ch;  204. 

(0  Dashwood  v.  Blythway  (1729),  1  Eq.  Abr.  317,  pi.  3  ;  LocUhart  v. 
Hardy  (1846),  9  B.  349. 

(m)  Kmnalrd  v.  Trollope  (1888),  39  Ch.  D.  636. 

(«)  Duncomhe  v.  Hansley  (1720),  3  P.  Wma.  333  n. 

(o)  Netoton  v.  £arl  of  Egm4mt  (1831),  4  Sim.  574.  In  Gedye  v.  Matson 
(1858),  25  B.  310,  ROMILLY,  M.R.,  held  that  a  surety  by  covenant  was 
not,  as  a  mle,  a  proper  party  to  a  bill  to  foreclose.  In  that  case  he  had 
paid  off  part  of  the  mortgage  money,  and  therefore  had  an  interest  in  the 
equity  of  redemption. 
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the  mortgagee  to  foreclose.  (3)  Where  two  properties  are 
subject  to  the  same  mortgage,  a  person  who  would  be 
entitled  to  redeem  either,  if  mortgaged  by  itself,  is  entitled 
to  redeem  both.  Thus,  where  real  and  personal  estate  are 
mortgaged  together,  either  the  executor  or  the  heir-at-law 
may  redeem  the  whole  (p).  So  a  surety  who  mortgages  his 
estate  as  collateral  security  may  redeem  {q). 


Priority  of 
rights  of 
r^emption 
where  one 
property 
mortgaged. 


Priobity  op  Eights  op  EEDEiiPTiON. 

Difficult  questions  often  arise  as  to  the  priority  of  rights 
of  redemption,  or  (which  is  the  same  thing)  as  to  the  order 
in  which  successive  incumbrancers  or  claimants  are  entitled 
to  payment  out  of  the  proceeds  of  sale  of  mortgaged 
property  sold  by  the  mortgagee  under  his  power.  The 
question  as  to  the  priority  of  the  rights  of  redemption  is  a 
question  which  does  not  concern  the  mortgagee.  So  long 
as  he  is  redeemed,  it  is  immaterial  to  him  by  whom  he  is 
redeemed.  The  question  is  only  materiaJ  as  between  persons 
entitled  to  redeem. 

Where  only  one  property  is  mortgaged,  persons  interested 
in  the  equity  of  redemption  may  exercise  their  right  of 
redemption  according  to  the  order  in  time  in  which  they 
became  interested  in  the  equity  of  redemption.  Thus,  if  a 
mortgagor  makes  a  second  and  then  a  third  mortgage  of  the 
property,  the  second  mortgagee  may  redeem  before  the 
third  and  the  third  before  the  mortgagor.  If  the  mortgagor 
makes  a  settlement  of  the  property,  persons  taking  under 
the  settlement  redeem  in  the  order  in  which  their  interests 
vest,  e.g.,  the  tenant  for  life  is  entitled  to  redeem  before 
the  remainderman. 


Priority 
where  two 
properties 
mortgaged 


The  question  is  more  dijfficult  where  two  or  more  proper- 
ties are  mortgaged  to  secure  one  debt.  In  this  case,  the 
mortgagor  may  afterwards,  first,  make  a  voluntary  settle- 
for  one  debt,  j^q^ij  Qf  qjjq  property,  leaving  the  other  unsettled ;  secondly, 
he  may  make  a  mortgage  or  sale  for  valuable  consideration 
of  one  property,  retaining  the  equity  of  redemption  of  the 
other,  or  subsequently  making  a  voluntary  settlement  of  it ; 


(?;)  Hall  V.  Reward  (1886),  32  Ch.  D.  430. 
(<?)  Stokes  V.  Clendon  (1790),  2  Bro.  C.  C.  276  n. 
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thirdly,  he  may  first  make  a  mortgage  or  sale  for  valuable 
consideration  of  one  property,  and  subsequently  make  a 
mortgage  or  sale  for  valuable  consideration  of  the  other. 
What  under  these  respective  circumstances  are  the  rights 
of  the  parties  ? 

In  the  first  case,  the  persons  claiming  under  the 
voluntary  settlement  are  entitled  to  redeem  in  priority  to 
the  mortgagor ;  and  the  mortgagor  can  only  redeem  them 
on  the  terms  of  giving  effect  to  the  settlement.  If  the  mort- 
gagee sells  under  his  power  of  sale,  the  persons  claiming 
under  the  voluntary  settlement  are  entitled  to  recover  the 
value  of  the  settled  property  out  of  the  surplus  proceeds  of 
sale  in  priority  to  the  mortgagor.  In  Hales  v.  Cox  (r). 
Hales  made  a  voluntary  settlement  containing  a  covenant 
for  quiet  enjoyment ;  he  subsequently  mortgaged  both  the 
settled  and  unsettled  property;  the  mortgagees  sold  both 
properties  under  their  power.  Eomilly,  M.R.,  held  that 
the  mortgagees  ought,  by  marshalling,  to  be  thrown  as 
much  as  possible  on  the  unsettled  property,  so  as  to  liberate 
the  settled  property  from  the  mortgage.  The  question  of 
the  covenant  for  quiet  enjoyment  was  only  treated  as 
material  with  reference  to  the  right  of  the  persons  claiming 
under  the  settlement  to  prove  against  the  settlor's  assets  (5). 

The  same  principles  apply  d  fortiori  in  the  second  case. 
In  Averall  v.  Wade  (i),  Wade  being  indebted  by  judgments 
settled  an  estate  for  valuable  consideration  and  covenanted 
against  incumbrances.  Sir  E.  Sugden  held  that  the  judg- 
ments prior  to  the  settlement  should  be  thrown  exclusively 
on  the  unsettled  estates  as  against  subsequent  judgment 
creditors  of  the  settlor.  Sir  E.  Sugden  appears  to  have 
been  of  opinion  that  a  subsequent  mortgagee  of  the  unsettled 
estates  would  have  been  entitled  to  make  the  persons 
claiming  under  the  settlement  contribute  to  payment  of  the 
prior  judgment  creditors,  but  he  pointed  out  that  a  judg- 
ment creditor  had  no  specific  lien  on  the  land  but  only  a 

(r)  (1863),  32  B.  118. 

(«)  Ker  Y.  Ker  (1869),  I.  R.  4  Eq.  15,  treatB  the  existence  of  a  coYenant 
against  incnmbrances  as  material  where  the  settlement  is  voluntary  with 
respect  to  the  right  of  exoneration.     8ed  quare, 

(0  (1835),  LI.  &  6.  t  Sag.  252.    See  also  In  re  Jone^,  [1893]  2  Cb  470. 
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general  lien  over  all  the  estate  of  his  debtor.  More  common 
are  the  cases  in  which  an  owner  of  two  estates  mortgages 
both  to  A.  and  then  mortgages  one  only  to  B.  The  autho- 
rities agree  that,  in  the  case  supposed,  B.  is  entitled,  as 
against  the  mortgagor  and  all  volunteers  under  him,  to 
throw  A.'s  mortgage  primarily  on  that  property  on  which 
B.  by  contract  has  no  security  (t^).  These  cases  are  com- 
monly treated  as  cases  of  marshalling,  i.e.,  cases  in  which 
there  is  an  equity  on  the  part  of  a  creditor  who  has  only 
one  fund  to  throw  a  creditor  who  has  two  upon  that  fund 
upon  which  the  other  creditor  has  by  contract  no  security. 
It  is  submitted  that  there  is  no  such  thing  as  an  indepen- 
dent equity  to  marshal,  but  that  what  is  called  marshalling 
is,  in  the  cases  mentioned  above,  merely  the  result  of 
working  out  successive  rights  of  redemption.  It  is  true 
that  the  equities  which  arise  in  working  out  successive 
rights  of  redemption  and  a  real  equity  to  marshal,  if  it 
existed,  do  not  necessarily  produce  the  same  results.  The 
results,  for  instance,  would  not  be  the  same  if,  in  the  case 
last  mentioned,  the  proceeds  of  sale  of  the  property  mort- 
gaged to  B.  were  insufficient,  by  themselves,  to  satisfy  B.'s 
security,  while  at  the  same  time  the  proceeds  of  sale  of  the 
property  not  mortgaged  to  B.  were  more  than  sufficient,  by 
themselves,  to  satisfy  A.'s  security.  The  question  appears 
never  to  have  arisen  or  to  have  been  discussed  whether  the 
true  statement  of  the  rule  is  not  that  B.  is  entitled  to  treat 
the  proceeds  of  sale  as  an  aggregate  fund  for  the  purpose  of 
satisfying  his  security,  rather  than  that  he  is  entitled  to 
throw  A.'s  debt  primarily  on  that  property  on  which  B.  has 
no  security. 

In  the  third  case  a  difficulty  arises  from  the  existence  of 
what  are  apparently  inconsistent  principles.  A  rule  as  to 
priorities  in  a  redemption  or  foreclosure  action  was  laid 
down  in  Titley  v.  Davies  (x).  In  that  case,  Jenyns,  in 
1725,  mortgaged  to   Shepheard  (1)  fee-farm  rents;   (2)  a 

(m)  Lanoy  t.  Duke  of  AthMl  (1742),  2  Atk.  444  ;  Baldwin  v.  Belcher 
(1842),  3  Dr.  &  War.  173  ;  Gibsm  v.  Seagrim  (1855),  20  B-  614  ;  Ash- 
bamer  on  Mortgages,  p.  382. 

(»)  (1743),  2  Y.  &  C.  C.  C.399. 


Priority  of  Rights  of  Redemption.  '  287 

freehold  call  Lynwood  Farm ;  and  (3)  leaseholds  at  West- 
minster. In  1728  Jenyns  mortgaged  Lynwood  Farm  to 
Titley.  In  1729  Jenyns  sold  the  fee-farm  rents  to  Peyton. 
In  1731  Jenyns  mortgaged  the  leaseholds  at  Westminster 
to  Dayies,  who  had  no  notice  of  Titley's  mortgage.  Lord 
Hardwickb  first  discussed  the  case  as  it  stood  between 
Titley  and  Davies.  Titley  claimed  to  redeem  all  the 
premises  mortgaged  to  Shepheard,  and  retain  the  whole 
till  he  was  paid,  not  only  what  he  paid  to  Shepheard  but 
also  what  was  due  on  his  own  mortgage.  Davies  claimed 
either  that  he  and  Titley  should  contribute  jointly  to  pay 
off  Shepheard,  or  that,  after  Titley  had  redeemed  Shepheard, 
Davies  should  redeem  Titley,  in  the  proportion  that  the 
leasehold  estate  bore  to  the  whole.  Lord  Hardwicke 
negatived  the  first  claim  by  Davies  on  the  ground  that 
whoever  redeemed  Shepheard  must  redeem  the  whole.  As 
to  the  second  claim,  he  pointed  out  that,  if  there  had  been 
no  subsequent  mortgage  to  Davies,  Titley  would  have  had 
a  right  to  redeem  Shepheard  of  the  whole  or  to  hold  the 
whole  against  the  mortgagor  till  his  own  debt  was  paid, 
and  he  held  that  Jenyns  could  not,  by  any  subsequent 
mortgage  to  Davies,  prejudice  the  right  which  Titley 
acquired  by  his  mortgage.  Titley,  he  said,  acquired  a  right 
to  be  satisfied  out  of  an  estate  never  made  liable  to  his  debt 
by  purchasing  in  the  first  mortgage,  and  thereby  acquiring 
the  right  of  the  first  mortgagee.  His  right  arose  on  the 
right  which  Shepheard  had  at  the  time  the  redemption  was 
called  for.  All  the  right  Shepheard  had  in  him  at  the  time 
of  calling  in  the  mortgage  must  go  to  Titley.  Lord  Hard- 
wicke then  pointed  out  that  Peyton  was  only  a  purchaser 
of  the  equity  of  redemption,  and,  as  regards  Titley,  stood 
in  no  better  position  than  Davies.  As  between  Peyton  and 
Davies,  he  held  that,  when  Peyton  redeemed  Titley,  he 
would  hold  the  fee-farm  rents  discharged  of  any  right  of 
redemption,  and  that  Davies  could  redeem  him  as  to  the 
freehold  and  leaseholds,  apparently  on  payment  of  so  much 
of  what  Peyton  had  paid  as  was  proportionate  to  the  value 
of  the  freeholds  and  leaseholds  relatively  to  the  value  of 
the  fee-farm  rents.    This  was  the  exact  point  decided  in 
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Flint  v.  Howard.  In  Flint  v.  Howard  (y),  the  facts,  stated 
in  their  simplest  form,  were  as  follows:  The  owner  of 
paper-mills  and  a  reversion  mortgaged  both  to  Howard  for 
£6,000.      He  then  mortgaged  the  reversion   to  Flint  for 

^'^  £5,000,   and  subsequently   mortgaged  the  paper-mills  to 

Howard,  who  had  notice  of  Flint's  mortgage.  Flint  fore- 
closed the  equity  of  redemption  in  the  reversion.  It  was 
held  that  Flint  was  entitled  to  redeem  Howard's  mortgage 

.  ^  ^  )  '•  on  both  properties  on  payment  of  £6,000,  and  that  on 
redeeming  he  would  be  entitled  to  the  reversion  absolutely, 
and  to  the  paper-mills  as  a  security  for  so  much  of  the 
£6,000  as  was  proportionate  to  their  value  relatively  to  the 
value  of  the  reversion.  Lindley,  L.J.,  pointed  out  (z)  that 
if  Flint  had  still  remained  mortgagee  of  the  reversion  a 
question  would  have  arisen  whether  he  was  entitled  on 
redeeming  to  tack  his  £5,000  to  the  £6,000,  and  to  insist  on 
being  paid  both  sums  by  Howard,  if  he,  as  second  mort- 
gagee of  the  paper-mills,  sought  in  his  turn  to  redeem 
Flint.  This  question,  as  has  been  seen,  was  answered  in 
the  affirmative  in  Titley  v.  Davies.  If  the  doctrine  of 
Titley  v.  Davies  is  correct,  the  result  is  as  follows:  If  I 
mortgage  Whiteacre  and  Blackacre  to  A.,  and  then  mort- 
gage Whiteacre  to  B.,  and  subsequently  mortgage  Blackacre 
to  G.  (a),  the  rights  of  the  parties  in  a  redemption  action 
will  be  determined  by  the  application  of  the  principles  that 
a  mortgage,  if  it  is  redeemed  at  all,  must  be  redeemed  in  its 
entirety,  and  that  the  order  in  which  incumbrancers  are 
admitted  to  redeem  is  determined  by  the  order  in  date  of 
their  securities.  The  result  is  this,  in  the  case  supposed : 
B.,  on  paying  what  is  due  to  A.,  can  redeem  A.'s  mortgage 
in  its  entirety.  On  redeeming  A.'s  mortgage,  he  is  entitled 
to  hold  the  property  comprised  therein  as  against  all  other 
persons  claiming  redemption,  not  merely  for  what  he  has 
paid  to  A.,  but  also  for  what  is  owing  to  him  on  his  own 
security.  It  follows  that  C.  cannot  redeem  B.  without 
paying  what  is  due  to  B.  on  his  second  mortgage  of  White- 
acre  as  well  as  what  is  due  to  him  as  transferee  of  A.'s 

(y)  [1983]  2  Ch.  54.  (z)  Page  68. 

(a)  in  TUVry  ▼.  Davies^  the  question  was  apparently  not  raised  whether 
C.  when  he  took  his  secarity  had  notice  of  B/s  mortgage. 
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mortgage.     The  defect  in  the  reasoning  of  Titley  v.  Davies 
appears  to  be  this.    If  I  mortgage  Whiteacre  and  Black- 
acre  to  A.,  and  then  mortgage  Whiteacre  to  B.,  B.,  no 
doubt  can,  on  paying  off  A.  and  taking  a  transfer  of  his 
mortgage,  consolidate  his  mortgages  as  against  me.    But    I     i     \    ]^ 
he  cannot  consolidate  as  against  a  person  to  whom  I  have  ^' 
transferred  the  equity  of  redemption  before  his  right  to^,   "     /*  /. 
consolidate  arises.     Until  he  has  redeemed  he  h&^  only  the  ,  ^ 

possibility  of  an  equity,  and  I  do  not  therefore  deprive  him*^  •  '  \^  " 
of  any  existing  right  by  creating  a  title  in  the  equity  of  ' 
redemption  which  will  prevent  him  from  consolidating  (5). 
At  any  rate,  the  English  authorities  have  declined  to  follow 
Titley  v.  Davies  where  the  court  had  to  deal  with  a  cash 
fund  arising  from  a  sale  by  the  first  mortgagee  under  his 
power.  In  these  cases  the  authorities  in  England  agree 
that,  in  the  hypothetical  case  put  above,  where  there  is  a 
subsequent  mortgage  of  Blackacre  to  C,  B.  has  no  equity 
to  throw  the  whole  of  A.'s  mortgage  on  Blackacre,  and  so 
to  destroy  C.'s  security.  As  between  B.  and  C,  A.  is  bound 
to  satisfy  himself  the  principal,  interest,  and  costs  due  to 
him  out  of  the  two  estates  rateably,  according  to  their 
respective  values,  and  then  to  leave  the  surplus  proceeds  of 
each  estate  to  be  applied  in  payment  of  the  respective 
incumbrances  thereon  (c).  In  Bugden  v.  Bignold  {d)^  C, 
when  he  took  his  security,  had  no  notice  of  A.'s  mort- 
gage («).  C.  therefore  claimed  to  throw  the  whole  of  A.'s 
mortgage  upon  the  estate  mortgaged  to  B.  It  was  held 
that,  although  he  had  no  notice,  he  could  not  do  this,  but, 
because  he  had  no  notice,  B.  could  not  insist  on  a  similar 
right  against  him,  and  that  A.'s  mortgage  must  be  appor- 
tioned rateably  between  the  two  properties.  Lord  Justice 
Kay  doubted  (/)  whether  the  rights  of  B.  and  C.  depended 
on  the  question  whether  C,  when  he  took  his  security,  had 
notice  of  A.'s  mortgage.     If  B.'s  right  to  exoneration  in  this 

(V)  See  p.  804. 

(o)  Bugden  y.  Bigriold  (1843),  2  Y.  &  C.  C.  C.  377  ;  Moxon  v.  Berkeley 
Building  Society  (1890),  59  L.  J.  Ch.  524.  See,  also,  the  obserrations  of 
TUBNBB,  L.J.,  in  Strange  v.  Hawhei  (1859),  4  De  G.  &  J.  632,  p.  651. 

(rf)  Supra, 

le)  Page  386.  (/)  Flird  v.  Howard^  fupra,  p.  73. 

P.E.  V 
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case  is  to  be  treated  as  an  active  equity,  then  it  is  sub- 
mitted that  the  question  whether  G.  has  notice  of  that 
equity  is  material ;  although  it  is  difficult  to  see  why  notice 
of  the  existence  of  A.'s  security  carries  with  it  constructive 
notice  of  B.'s  equity.  If,  however,  the  right  to  marshal  in 
this  case  is  not  an  active  equity  at  all,  but  originates  in  the 
working  out  of  two  simultaneous  rights  of  redemption,  then 
the  question  of  notice  ceases  to  be  material. 

n. — ^Tebmb  of  Bedemption  in  Equitt. 

The  terms  which  may  be  imposed  upon  a  mortgagor 
coming  into  equity  to  redeem  fall  under  two  heads.  There 
are  certain  terms  which  may  be  imposed  upon  anyone  who 
is  claiming  to  redeem — whether  he  be  the  mortgagor  or  a 
volunteer  under  him,  a  puisne  incumbrancer  or  a  purchaser 
of  the  equity  of  redemption.  There  are  certain  terms  which 
may  be  imposed  upon  some  but  not  upon  others  of  those 
who  seek  to  redeem  in  equity.  Terms  coming  under  the 
first  head  will  be  dealt  with  first. 

A. — Invariable  Terms  of  Bedemption, 

Notice  or  ]  1.  After  a  mortgagor  has  made  default,  he  must  either  give 
Ueu  d?n^ic6  **ie  mortgagee  six  calendar  months'  notice  of  his  intention 
^  to  pay  off  the  mortgage,  or  at  his  option  pay  the  mortgagee 
six  months'  interest  in  advance  in  lieu  of  notice  (g).  The 
notice  must  begin  to  run  from  one  of  the  usual  days  for 
pa3rment  of  interest.  If  the  mortgagee  has  himself  demanded 
payment,  or  has  taken  any  steps  to  compel  payment,  no 
notice  by  the  mortgagor,  or  payment  of  interest  in  li^u 
of  notice,  is  required  {h) ;  and  where  a  mortgagee  has 
given  notice  requiring  payment  he  cannot  withdraw  it  (t). 

Liability  of        2«  The  most  important  term  which  is  imposed  upon  a 

mortgagor  to  mortgagor  who  comes  into  equity  to  redeem  is  his  liability 
account  °  ^      */  ^ 

(ff)  Smith  V.  SmUh,  [1891  ]  3  Ch.  550.  Fitzgerald's  Trustee  y.  MdUrsh, 
[18921  1  Ch.  S85,  appears  to  have  gone  on  the  ground  that  there  had  been 
no  foTteitnre  at  law. 

(K)  Letts  V.  Hutchins  (1871),  13  Eq.  176  ;  In  re  Alcook  (1883),  23  Ch.  D. 
372.    See  HUl  v.  Bowlands,  [1897]  2  Ch.  361. 

(0  Santley  y.  Wilde,  [1899]  1  Ch.  747,  p.  763. 
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to  account.  The  court,  as  a  condition  of  allowing  the  mort-  / 
gagor  to  redeem,  requires  him  to  indemnify  the  mortgagee.  /  " 
The  mortgagee  is  therefore  entitled  to  charge  the  mortgaged 
property  with  (1)  the  principal  debt;  (2)  the  interest  thereon; 
(3)  all  proper  costs,  charges,  and  expenses  incurred  by  the 
mortgagee  in  relation  to  the  mortgage  debt  or  the  mortgage 
security ;  (4)  the  costs  of  litigation  properly  undertaken  by 
the  mortgagee  in  reference  to  the  mortgage  debt  or  the 
mortgage  security;  and  (5)  the  mortgagee's  costs  of  the 
redemption  or  foreclosure  action  (k).  Where  a  mortgagor 
comes  to  redeem  and  submits  to  account,  it  is  only  fair  that 
the  mortgagee  should  give  credit  for  the  sums  which  he  has 
received  either  from  the  mortgaged  premises  or  by  virtue  of 
his  position  as  mortgagee.  It  follows,  that,  as  against  the 
charges  which  the  mortgagee  is  entitled  to  add  to  his 
security,  there  must  be  set  all  sums  which  the  mortgagee 
has  received,  whether  personally  or  by  an  agent,  by  virtue 
of  his  mortgage  security,  e.g,,  rents  and  profits  or  proceeds 
of  sale  of  the  mortgaged  property.  If,  on  taking  the 
account,  it  is  found  that  there  is  a  balance  due  from  the 
mortgagee,  interest  is  payable  on  that  balance  as  from 
the  time  when  the  mortgagee  was  fully  paid  (Q. 

Accounts  in  a  redemption  or  foreclosure  action  fall  into  Forms  of 
two  classes.    The  first  class  comprises  accounts  which  are  redemption 
normally  incident  to  the  action  and  which  are  given  without  action, 
the  necessity  of  either  party  making  out  a  special  case  for 
them.    These  are  two  in  number.      (1)  The  ordinary  form 
of  judgment  in  a  foreclosure  or  redemption  action  only  gives 
the  mortgagee  an  account  of  his  principal  and  interest  and 
the  taxed  costs  of  the  action  (m).      (2)  Where  a  mortgagee 
has  been  in  possession  the  ordinary  form  of  account  against 
him  is  an  account  of  rents  and  profits  received  by  him  or  by 
his  order  or  for  his  use,  or  which,  without  his  wilful  default, 
might  have  been  so  received.    He  is  bound  to  account  on 
the  footing  of  wilful  default,  if  he  has  been  in  possession, 
although  no  charge  of  wilful  default  has  been  made  on  the 

(*)  In  re  WaUU  (1890),  25  Q.  B.  D.  176. 

(0  SmUh  y.  Pilkington  (1859),  1  D.  JF.  &  J.  120,  p.  136. 

(«)  Bolingbroke  v.  Binde  (1884),  26  Ch.  D.  642. 

U  2 
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pleadings  and  there  has  been  no  proof  of  it  at  the  trial  (n). 
The  second  class  of  accounts  comprises  accounts  which  are 
only  given  if  a  special  case  is  made  for  them.  If  the  mort- 
gagee makes  a  special  case,  he  is  given  an  account  of  his 
costs,  charges,  and  expenses  not  being  costs  of  the  redemp- 
tion or  foreclosure  action,  and  an  account  of  lasting  improve- 
ments made  by  him ;  and  if  the  mortgagor  makes  a  special 
case,  he  is  given  an  account  of  deteriorations  caused  by  the 
mortgagee  in  possession.  In  these  cases  it  is  incumbent  on 
the  party  claiming  the  account  to  charge  in  his  pleadings 
facts  which  would  justify  an  account  being  given.  If, 
having  charged  such  facts  in  his  pleadings,  he  produces 
primd  facie  evidence  of  their  truth,  he  is  entitled  to  an 
inquiry  whether  anything  is  due  to  him  for  any  and  what 
costs,  charges,  and  expenses  properly  incurred  by  him,  or 
as  the  case  may  be  (o). 

Mortgagee's  The  mortgagee  is  entitled  to  credit  for  the  amount  with 
pnnci^l  apd  ^^^^^  *^®  property  in  mortgage  is  charged  by  the  mortgage 
interest.  deed,  although  that  amount  exceeds  the  actual  sum  lent ; 
and  he  is  entitled  to  interest  thereon  at  the  rate  provided 
by  the  mortgage  deed.  In  some  cases  a  mortgage  contains 
either  no  provision  for  payment  of  interest  or  no  provision 
for  payment  after  the  first  year  or  some  other  specified  time, 
(a.)  A  mortgage  may  contain  no  provision  for  the  repayment 
of  the  principal  debt — e.g.,  it  may  be  effected  simply  by  a 
deposit  of  title  deeds  (p).  In  such  a  case  the  principal  debt 
may  be  recovered  at  law  because  every  loan  impUes  a 
promise  to  repay,  on  which  an  action  may  be  brought  {q) ; 
but  it  is  a  difficult  question  whether  interest  may  be 
recovered.     At  law  interest  may  be  recovered  either  where 

(»)  Afayer  v.  Murray  (1878),  8  Ch.  I).  424. 

Ip)  Bees  V.  Metropolitan  Board  of  Works  (1880),  14  Ch.  D.  372  (costB 
not  being  coets  of  tne  action) ;  Tipton  Oreen  Co,  v.  Tipton  Moat  Co. 
(1877),  7  Ch.  D.  192 ;  Shepard  v.  Jone^  (1882),  21  Ch.  D.  469  (lasting 
improvementB)  ;  Batchelor  y.  Middleton  (1847),  6  Ha.  75,  p.  85  (deterio- 
rations). 

(j?)  This  assumes  that  a  deposit  of  title  deeds  without  more  amonnts 
to  an  agreement  to  execute  a  mortgage.  This  view,  however,  is  not 
aniyersally  accepted.    See  p.  262. 

(o)  MeyneU  v.  Howard  (1696),  Pr.  Ch.  61 ;  Thonuu  v.  Terrey  (1713), 
1  Eq.  Abr.  139,  pi.  5  ;  Ifotvel  v.  Price  (1716),  1  P.  Wms.  291,  p.  294  ; 
Yatet  y.  Atton  (1843),  4  Q.  B.  182. 
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there  is  a  contract,  express  or  implied,  for  payment  of 
interest,  or  (under  Lord  Tenterden's  Act)  by  way  of  damages 
for  detention  of  a  debt.  Interest  is  recoverable  under  Lord 
Tenterden's  Act  either  where  the  debt  is  payable  by  virtue 
of  some  written  instrument  at  a  certain  time  or  after  demand 
made  in  writing  claiming  interest  (r).  The  question  there- 
fore arises  whether  on  a  mortgage  containing  no  provision 
for  payment  of  interest  there  is  an  implied  contract  that 
interest  shall  be  paid.  Yice-Ghancellor  James  held  (s)  that 
on  a  mortgage  by  deposit  of  title  deeds  without  any  written 
memorandum,  it  is  an  implied  term  of  the  contract  that 
interest  at  four  per  cent,  shall  be  payable.  If  that  is  so, 
interest  at  that  rate  can  of  course  be  recovered  in  a  redemp- 
tion action,  and  even  if  in  such  a  case  the  law  would  not 
imply  a  contract  for  the  payment  of  interest,  a  court  of 
equity  would  naturally  impose  the  payment  of  interest  as  a 
term  of  redemption  (t),  (b.)  A  mortgage  may  contain  a 
proviso  for  payment  of  the  principal  debt  on  a  certain  day 
with  interest  at  a  certain  rate  down  to  that  day.  There  is 
no  implication  in  such  a  case  that  interest  at  the  same  rate 
is  payable  after  the  day  fixed  until  actual  payment  (it). 
Interest  will  only  be  payable  at  law  after  the  day  fixed  as 
damages  by  virtue  of  Lord  Tenterden's  Act.  The  damages 
will  be  measured  by  the  rate  of  interest  prescribed  by  the 
mortgage  if  it  is  not  above  five  per  cent.  If  it  is  above  five 
per  cent,  they  will  be  calculated  at  five  per  cent,  (x).  It  has 
been  suggested  that  if  the  mortgagor  came  for  redemption 
he  would  not  be  allowed  to  redeem  except  on  payment  of 
interest  at  the  higher  rate  (y).  This  suggestion  cannot  be 
right. 

"  This  court,"  said  Lord  Cottenham  in  Dryden  v.  Frost  (0),  Mortgagee's 
"in  settling  the  account  between  a  mortgagor  andmort-^^       ^^^^j* 

expoDBea. 

(r)  3  &  4  WiU.  4,  c.  42,  s.  28. 

(i)  In  re  Kerr'$  Policy  (1869),  8  Eq.  331. 

It)  Booth  y.  Leycester  (1838),  3  My.  &  Cr.  459,  p.  467. 

(w)  Cook  T.  IbioU'r  (1874),  L.  R.  7  H.  L.  27  ;  OoltUtrom  v.  Tatternum 
(1886),  18  Q.  B.  D.  1. 

Qx)  In  re  Roberts  (1880),  14  Ch.  D.  49. 

(y)  In  re  RoherU,  iupra ;  Mellersh  v.  Broum  (1890),  46  Clu  D.  225, 
p.  230. 

(0  (1838),  3  My.  &  Cr.  670,  p.  676. 
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gagee,  will  give  to  the  latter  all  that  his  contract,  or  the 
legal  or  equitable  consequences  of  it  entitle  him  to  receive, 
and  all  the  costs    properly  incurred  in  ascertaining   or 
defending  such  rights,  whether  at  law  or  in  equity."    The 
mortgagee's  right  to  add  his  proper  costs  and  expenses  to 
his  security  is  not  founded  on  an  implied  contract  by  the 
mortgagor  to  pay  them,   and  they   do  not   constitute  a 
debt  from  the  mortgagor  in  respect  of  which  an  action 
could  be  brought  (a).      The  rule  does  not  apply  to  costs 
incurred  by  the  mortgagee  before  completion  of  the  con- 
tract,  i.e.,   costs  of  negotiating  the    loan  and  preparing 
the  deed.     As  a  rule,  these  costs  are   deducted  out  of 
the  mortgage  money.      If  that  has  not  been  done,  then, 
if  the  mortgagee  pays  his  own  solicitor,  he  can  sue  the 
mortgagor  for  the  amount,  but  it  is  now  settled  that  he 
cannot  charge  it  on  the  property  (5).     It  is  clear  that  when 
the  relation  of  mortgagor  and  mortgagee  has  once  been 
constituted,  the  mortgagee  is  allowed  the  costs  of  perfecting 
his  security  (c).    The  memorandum  which  accompanied  an 
equitable  mortgage  by  deposit  provided  that  the  mortgagor 
would  on  request  execute  a  mortgage  of  all  his  estate  and 
interest  in  the  property  comprised  in  the  title  deeds.    It 
was  held  that  the  mortgagees  were  not  entitled  to  the  costs 
of  investigating  the  mortgagor's  title,  as  he  only  contracted 
to  give  a  mortgage  of  such  estate  and  interest  as  he  had, 
but  that  they  were  entitled  to  the  costs  of  preparing  the 
mortgage  deeds,  including  the  costs  of  inspecting  the  title 
deeds  for  the  purpose  of  seeing  how  the  mortgage  was  to 
be  framed  (d).      The   mortgagee  can  add  to  his  security 
all  payments  made  by  him  to  preserve  the  property)  e.g,, 
rent,  renewal  fines,  premiums  on  life  policies.     Where  he 
insures  against  fire  under  the  provisions  of  s.  19  of  the 
Conveyancing  Act,  the  premiums  are  made  by  that  Act  a 


(a)  PherU  v.  Oillam,  (1846),  5  Ha.  1,  p.  10  ;  JSp  parte  Fewings  (188B), 
25  Ch.  D.  338,  p.  352. 

(J)  WaUi  V.  Carr,  [1902]  1  Ch.  860. 

(c)  Pryce  v.  Bury  (1854),  on  appeal,  23  L.  J.  Ch.  678  ;  18  Jar.  967. 
•    Id)  National  Provincial  Bank  of  England  y.  Qame»  (1886),  31  Ch.  D. 
582. 


Terms  of  Redemption  in  Equity.  295 

charge  on  the  mortgaged  property  (0).  A  mortgagee  in 
possession  is  in  general  entitled  to  charge  the  salary  of  a 
bailiff  employed  in  managing  the  property,  or  the  commis- 
sion of  an  agent  employed  in  collecting  the  rents  (/).  He 
is  entitled  to  a  charge  for  necessary  repairs,  and  also  for 
reasonable  expenditure  to  the  extent  to  which  it  results  in 
the  permanent  improvement  of  the  property  (gf).  He  is 
entitled  to  charge  against  profits  all  expenditure  which  was 
necessary  for  the  purpose  of  producing  them,  but  as  a  rule 
such  expenditure  can  only  be  charged  against  the  profits 
which  it  has  produced.  Thus,  the  loss  on  opening  and 
working  a  mine,  which  the  mortgagee  has  properly  opened, 
cannot  be  charged  against  the  inheritance  (h). 

The  mortgagee  is  only  entitled,  as  a  condition  of  re-  Mortgagee 
demption,  to  be  indemnified  by  the  mortgagor.  Hence  a  |^r  per«)iSf^ 
mortgagee  cannot,  in  the  absence  of  special  provisions  in  services, 
the  mortgage  contract,  charge  against  his  mortgagor,  as 
part  of  his  costs,  charges,  and  expenses  properly  incurred, 
remuneration  for  work  done  or  labour  undertaken  by  him- 
self personally.  A  mortgagee  in  possession  cannot  charge 
a  commission  for  his  trouble  in  collecting  the  rents  (t),  and 
an  auctioneer  mortgagee  who  sells  the  mortgaged  property 
under  a  power  of  sale  cannQt  charge  for  personal  trouble  in 
effecting  the  sale  and  preparing  the  particulars,  nor  for 
commission  (k).  Where  work  is  done  by  a  firm  of  which 
the  mortgagee  is  a  member,  he  cannot  charge  except  for 
out  of  pocket  expenses,  but  his  partners  will  be  allowed  the 
same  share  of  the  profits  in  the  specific  matter  as  they 
are  entitled  to  in  the  general  profits  of  the  partnership 
business  (Z).  The  law  on  this  subject  has  been  altered,  so 
far  as  regards  solicitors,  by  the  Mortgagees  Legal  Costs 

(e)  As  to  the  law  apart  from  the  Act,  see  the  author's  treatise  on  Mort- 
gagees, p.  306. 

(/)  J)avis  V.  Dendy  (1818),  3  Madd.  170 ;  LeUh  v.  Irvine  (1833), 
1  My.  &  K.  277,  p.  296. 

(a)  Shephard  t.  Jones  (1882),  21  Ch.  D.  469. 

(A)  MUleU  V.  Davey  (1862),  31  B.  470 ;  Bompat  y.  King  (1886), 
33  Ch.  D.  279,  p.  288. 

(i)  NiehoUon  v.  Tutin  (1857),  3  Jur.  (N,B.)  236  ;  Barrett  y.  Hartley 
(1866),  L.  B.  2  Eq.  789. 

(*^  MaUhison  y.  Clarke  (1854),  3  Drew.  8. 

(0  In  re  Doady,  [1898]  1  Ch.  129. 
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Act,  1895  (m),  which  enables  a  solicitor-mortgagee  to  charge 
the  usual  professional  charges  and  remuneration  for  all 
business  transacted  and  acts  done  by  him  in  relation  to 
the  mortgage,  or  to  the  security  thereby  created,  or  the 
property  therein  comprised. 

Mortgagee's  The  mortgagee  is  entitled  to  the  costs  of  an  ejectment 
"iPbti^tlon*  ^^o^g^*  *o  recover  the  mortgaged  premises  from  the  mort- 
gagor (n).  He  is  also  entitled  to  the  costs  of  proceedings, 
whether  by  action  or  otherwise,  to  recover  the  mortgage 
debt  or  any  part  of  it,  and  whether  from  the  mortgagor  or 
from  a  surety.  Thus,  he  may  add  to  his  security  the  costs 
of  a  fruitless  action  against  a  surety,  and  of  correspondence 
with  a  surety  who  has  given  a  promissory  note  for  part  of 
the  debt  (o).  He  is  also  entitled  to  the  costs  of  any  reason- 
able proceedings  taken  by  him  for  defending  his  title  Sknd 
asserting  the  validity  of  his  security  {p). 

Mortgagee's  A  mortgagee  is  entitled,  as  part  of  his  right  of  indenmity, 
o/redem^on  ^  ^^®  general  costs  of  suit,  as  between  party  and  party,  in 
or  foreolosure  an  action  for  redemption  or  foreclosure  (g).  And  where 
^  ^^^  there  are  successive  mortgagees,  the  costs  of  each  mortgagee 

of  the  action  are,  subject  to  certain  exceptions  (r),  payable 
in  the  same  priority  as  his  principal  and  interest.  A 
mortgagee's  right  to  costs  of  suit  may  be  lost,  or  he  may 
even  be  compelled  to  pay  costs  if  he  is  guilty  of  mis- 
conduct, e,g.,  if  he  resists  the  right  to  redeem,  makes 
unfounded  claims,  or  causes  vexatious  delays  and  costs 
during  the  progress  of  the  account  (s). 

Account  A  mortgagee  who  in  that  character  enters  into  possession 

^r^agee  of  ^'  receipt  of  the  rents  and  profits  of  the  mortgaged  property 

rents  and 

profits.  (m)  58  &  69  Vict.  c.  25. 

In)  Sandon  t.  Hooper  (1843),  6  B.  246,  p.  250 ;  JETorlock  v.  Smith 
(1844),  1  Coll.  298. 

00  Elluon  V.  WHght  (1827),  3  Rnss.  468  ;  National  Provincial  Bank 
of  England  v.  Games  (1886),  31  Ch.  D.  582. 

(»)  Ramsden  v.  Langley  (1705),  2  Vem.  536  ;  Ex  parte  Carr  (1879), 
llCh.  I).82. 

iq)  Cotterell  t.  Stratton  (1872),  8  Ch.  295,  p.  802  ;  In  re  Queen's  Hotel 
Co.,  [1900]  1  Ch.  792 ;  In  re  New  Zealand  Midland  Rail,  Co.,  [1901] 
2  Ch.  357,  p.  370. 

(r)  These  exceptions  are  stated  at  p.  314  of  the  aathor's  treatise  on 
Mortgages. 

(0  Ctftterell  v.  Stratton,  mpra  ;  CnttreU  v.  Finney  (1874),  9  Ch.  641, 
p.  561  ;  hank  of  A>w  S'tuth  Wale*  ▼.  O'Connor  (1889),  14  App.Ca8. 273. 
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is  bound  to  account,  without  a  special  case  being  made  for 
it,  not  only  for  what  he  has  received  but  for  what,  without 
wilful  default,  he  might  have  received  (t).  Four  questions 
arise  on  this  head — first,  when  does  a  mortgagee  take 
possession  as  mortgagee ;  secondly,  what  amounts  to  taking 
possession ;  thirdly,  how  long  does  the  liability  continue ; 
and  fourthly,  what  is  the  exact  measure  of  the  liability. 
First.  The  rule  does  not  apply  where  the  mortgagee  enters 
into  possession  not  as  mortgagee,  but  in  another  character. 
Thus,  a  person  who  takes  possession  honestly  believing 
himself  to  have  a  title  as  purchaser  and  who,  on  his  pur- 
chase being  afterwards  set  aside,  is  given  a  lien  on  the  estate 
for  his  purchase  money  is  not  a  mortgagee  in  possession 
within  the  rule  (u).  Secondly.  When  the  mortgagor  is  in 
occupation  of  the  estate,  any  act  which  either  constructively 
or  by  express  agreement  between  the  parties  puts  an  end 
to  the  mortgagor's  tenancy  determines  his  occupation  and 
leaves  it  in  the  hands  of  the  mortgagee  (x).  When  the 
estate  is  let  to  tenants,  notice  given  by  the  mortgagee  to 
the  tenants  not  to  pay  the  rents  to  the  mortgagor  amounts 
to  taking  possession  (y).  But  the  mortgagee  does  not  take 
possession  merely  if  he  intercepts  the  rents  after  they  have 
been  received  by  the  mortgagor's  agent,  although  the  mort- 
gagee gets  the  actual  cheques  or  cash  paid  by  the  tenants. 
To  constitute  a  taking  possession  the  mortgagee  must 
deprive  the  mortgagor  of  the  control  and  management  of 
the  estate  {z),  A  mortgagee  may  take  possession  of  part 
of  the  mortgaged  property  without  taking  possession  of  the 
whole  (a).  Thirdly.  A  mortgagee  in  possession  cannot  go 
out  of  possession  when  he  pleases  {b) ;  but  the  court  will, 
in  exceptional  circumstances,  relieve  him  by  appointing  a 
receiver  (c).     Where  a  mortgagee  in  possession  voluntarily 

(0  Sherwin  v.  Shaktpear  (1854),  6  D.  M.  &  G.  517,  p.  536  ;  Lord 
Kensington  v.  Bouverie  (1856),  7  D.  M.  &  G.  134,  p.  156  ;  Mayer  v. 
Murray  (lSn)y  8  Ch.  D.  424. 

(it)  Parkinson  y.  Ha^hury  (1867),  L.  E.  2  H.  L.  1. 

(«)  Noyes  v.  Pollock  (1886),  32  Ch.  D.  53,  p.  64. 

(y)  Heales  v.  Mc Murray  (1856),  23  B.  401. 

(z)  Noyes  y.  Pollock^  supra, 

(a)  Soar  y.  DaZhy  (1862),  15  B.  156. 

(*)  In  re  Prytheroh  (1889),  42  Ch.  D.  598. 

(r)  Covnty  of  Gloucester  Bank  v.  Ttudry  Merthyr  Colliery  Co.,  ri895] 
1  Ch.  629. 
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transfers  his  security  he  is  liable  for  any  future  neglect  or 
default  of  the  transferee  (d) ;  but  he  is  not  liable  where  the 
transfer  is  made  under  an  order  of  the  court  (e).  Fourthly. 
A  mortgagee  of  houses  or  land  who  occupies  the  houses  or 
farms  the  land  is  chargeable  with  an  occupation  rent,  which 
will  be  the  highest  rent  that  could  have  been  obtained  for 
the  property  (/).  But  he  will  not  be  charged  a  higher 
occupation  rent  on  account  of  improvements  made  by  him 
unless  he  is  credited  with  his  expenditure  on  them  (g).  A 
mortgagee  in  receipt  of  rents  is  answerable,  not  only  for 
what  the  tenants  pay,  but  for  not  letting  the  property,  if  he 
could  have  let  it,  and  for  not  getting  the  full  rents  from  the 
tenants,  if  they  could  have  paid  them  (h).  If  mortgagees  in 
possession  of  a  public-house  let  the  premises  subject  to  a 
provision  that  the  tenant  should  only  take  beer  of  their 
brewing,  they  must  account  for  such  additional  rent  as 
might  have  been  got  if  the  premises  had  been  let  without 
that  restriction  (i).  A  mortgagee  is  chargeable  with  profits, 
such  as  fines  or  heriots,  which  he  receives  in  respect  of  the 
mortgaged  premises,  but  not  with  profits  disconnected  with 
the  mortgaged  premises,  e.g,y  profits  made  by  him  as  lessee 
of  the  property  or  made  in  supplying  beer  to  a  public-house 
in  mortgage  to  him  (k). 

Account  A  mortgagee  in  possession  is  bound  to  act  as  a  provident 

^ee^of™^*^  owner  and  is  chargeable,  upon  a  special  case  being  made  for 

aeteriora- 

tions.  (^)  The  rule  is  so  laid  down  by  the  Court  of  Appeal  in  Hall  v.  Reward 

(1886),  32  Ch.  D.  430.  The  text  books  lay  down  the  same  rale,  either 
generally  (Fisher  on  Mortgages,  p.  833),  or  restricting  it  to  the  cases  where 
the  transferee  is  insolvent  (Powell,  p.  948  b ;  Kobbins,  p.  803).  The 
authority  for  all  these  statements  is  the  case  of  Venahles  v.  FoyU  (1660), 
which  is  reported  in  many  places  (1  Ch.  Cas.  2  ;  Freem.  Ch.  151  ;  Nels.  60). 
The  mortgagee,  Foyle,  was  originally  decreed  to  account  for  the  profits 
both  before  and  after  the  assignment.  On  a  re-hearing,  however,  it  appeared 
that  the  assignee  of  the  mortgagee  had  a  title  paramount  to  the  mortgagor, 
and  Foyle  was  discharged  of  the  decree  against  him.  The  assignee  is  not 
described  as  insolvent  in  any  of  the  reports,  but  only  in  the  note  of  the  case 
in  1  Eq.  Abr.  328,  pi.  2. 

(ff)  Hall  V.  Hewardy  supra. 

(/)  Lard  Trimleston  v.  Hamill  (1810),  1  Ball.  &  B.  377,  p.  885 ; 
Marriott  v.  Ajtchor  Rerertionary  Co.  (1861),  3  D.  F.  &  J.  177,  p.  193. 

(a)  Bright  v.  Campbell  (1884),  54  L.  J.  Ch.  1077. 

(A)  Noyes  v.  Pollock^  supra^  p.  61. 

(t)  While  V.  City  of  London  Brewery  Co.  (1889),  42  Ch.  D.  237. 

(A)  Taylor  v.  Moityn  (1886),  33  Ch.  D.  226,  p.  232  ;    White  v.  City  ef 
Lo7tdon  Brevoery  Co.^  supra. 
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it,  with  any  damage  or  loss  to  the  property  in  mortgage 
which  has  been  caused  by  his  improper  conduct  (Q.  Thus, 
mortgagees  of  mines  who  were  also  lessees  made  a  sub- 
lease and  during  the  term  of  the  sub-lease  the  mines  were 
irretrievably  flooded.  It  was  held  that  the  mortgagors 
were  entitled  to  an  inquiry  whether  the  flooding  was  caused 
by  any  improper  working  by  the  mortgagees  or  any  persons 
acting  by  their  permission  or  authority  and,  if  so,  what  was 
the  amount  of  loss  or  damage  caused  to  the  mines  thereby, 
and  that  the  mortgagees  were  chargeable  with  the  amount 
of  such  loss  or  damage  (m). 

A  mortgagee  is  not  bound  to  take  payment  piece-meal.  Account  with 
Hence  he  is  not,  as  a  rule,  charged  with  interest  on  his  ^^^  ^^g, 
receipts.  The  ordinary  account  against  a  mortgagee  is 
taken  as  follows.  All  his  receipts,  whether  arising  from 
rents,  profits  or  accidental  payments,  are  set  down  in  one 
column ;  the  interest  due,  and  his  costs,  charges  and 
expenses,  if  any,  are  set  down  in  another  column,  and  the 
capital  debt  in  a  third.  The  difference  between  the  aggre- 
gate of  the  first  column  and  the  aggregate  of  the  second  and 
third  columns,  is  the  sum  due  to  or  from  the  mortgagee  (n). 
Under  certain  circumstances,  the  account  against  a  mort- 
gagee is  tal(en  with  annual  rests.  Where  the  accoimt  is 
taken  with  annual  rests,  then,  if  the  rents  and  profits 
received  by  the  mortgagee  in  any  year  exceed  the  interest 
due  to  him  in  that  year,  and  the  expenses  incurred  by  him 
which  are  properly  chargeable  in  account  against  income, 
the  surplus  of  such  rents  and  profits  goes  in  discharge  of 
principal,  and  the  mortgagee  is  only  credited  with  interest 
for  the  following  year  on  the  balance  of  principal  found  due. 
When,  on  making  a  rest,  it  appears  that  the  mortgage  debt 
has  been  fully  paid,  the  surplus  of  the  mortgagee's  receipts 
is  treated  as  a  debt  due  from  him  to  the  mortgagor,  carrying 
interest  at  four  per  cent.     Interest  on  the  balance  found  due 


(0  Perry  v.  Walker  (1865),  1  Jnr.  (N.8.)  746  ;  Taylor  v.  Moetyn^  supra. 

(m)  Taylor  v.  Moetyn^  eupra, 

(»)  Thompeon  ▼.  Hudeon  (1870),  10  Eq.  497  ;  Union  Bank  of  Londony, 
Ingram  (1880),  18  Ch.  D.  53  ;  Gockhum  ▼.  Skiwardt  (1881),  18  Ch.  D. 
447, 
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from  him  on  taking  a  rest,  together  with  the  rents  and 
profits  received  daring  a  year,  is  added  to  that  balance  at 
the  end  of  the  year,  and  interest  is  then  charged  on  the 
^ggicQgQ>te  sum  (o).  An  account  is  taken  with  annual  rests 
as  against  a  mortgagee,  if  no  interest  was  in  arrear  when 
he  took  possession;  by  entering  into  possession  when  no 
arrear  of  interest  is  due,  he  shows  his  intention  to  receive 
payment  of  the  debt  by  driblets  (p),  A  mortgagee  who 
takes  possession  on  the  footing  that  his  mortgage  is  an 
absolute  conveyance  is  treated  as  a  mortgagee  who  took 
possession  when  no  interest  was  in  arrear,  and  must 
account  with  annual  rests  (9).  If  interest  was  in  arrear 
when  the  mortgagee  took  possession,  he  is  not  liable,  as  a 
rule,  to  account  with  rests,  even  though  the  rents  largely 
exceed  the  interest  due  to  him  (r),  nor  does  he  become 
liable  so  to  account  from  the  time  when  the  arrear  was 
cleared  off(s).  Although  interest  was  in  arrear  when  he 
took  possession,  he  is  liable  to  account  with  annual  rests 
(1)  from  the  time  at  which  the  mortgage  debt  was  fully 
paid(^),  or  (2)  if  he  sets  up  a  title  as  absolute  owner, 
e.g.,  if  he  claims  as  purchaser  under  a  ^ale  made  by  him- 
self {u), 

B. — Variable  Terms  of  Bedemption. 

The  second  class  of  terms  in  a  redemption  action  are 
terms  which  may  be  imposed  on  some,  but  not  on  others, 
of  those  who  claim  to  redeem  (x).    Under  this  head  come 

(<»)  Cotham  V.  West  (1836),  Seton,  984,  1620  ;  ffeighingUm  ▼.  Grant 
(1840),  5  My.  &  Cr.  268  ;  Ashworth  v.  Lord  (1887),  36  Ch.  D.  645. 

(j?)  Shephard  v.  JSllutt  (1819),  4  Madd.  254. 

(y)  Douglas  V.  Cvlverwell  (1862),  4  D.  P.  &  J.  20. 

(r)  NeUon  ▼.  Booth  (1868),  3  De  G.  &  J.  119. 

Is)  Davis  y.  May  (1815),  19  Veg.  382  ;  Finch  v.  Brown  (1840),  3  B.  70  ; 
Scholejield  ▼.  Lockwood  (No.  2),  (1863),  32  B.  439. 

(0  Ashworth  V.  Lord  (1887),  36  Ch.  D.  646. 

(u)  National  Bank  of  Atistralasia  y.  United  Hand-inrHand  Co,  (1879), 
4  App.  Cas.  391,  p.  409. 

(jx)  Certain  rights  of  a  mortgagee  depend  not  od  any  special  principles 
applicable  to  redemption  or  foreclosure  actions,  but  on  the  protection  which 
13  afforded  by  the  legal  estate.  Thas  a  mortgagee  who  has  the  legal  estate 
may  tack  further  adyances  made  on  the  secnrity  of  the  land  as  against 
mesne  incumbrances  of  which  he  has  no  notice.  And,  conyersely,  a  puisne 
incumbrancer  who  had  no  notice  of  any  prior  incumbrance  may,  under 
certain  circumRtances,  get  in  the  legal  estate  and  protect  himself  by  it 
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two  rights  of  a  mortgagee,  first  the  right  to  consolidate; 
secondly,  the  right,  where  a  mortgage  is  made  to  cover 
further  advances,  to  add  to  the  security  as  against  puisne 
incumbrancers'  advances  made  without  notice  of  their 
incumbrances. 

1.  Two  principles  lie  at  the  root  of  the  doctrine  of  con-  Consolida- 
solidation  and  determine  its  limits.  One  principle  is  this  :  ^^°' 
Where  several  estates  are  subject  to  the  same  mortgage,  a 
mortgagee  is  entitled  to  insist  that  the  whole  of  the  mort- 
gaged property  shall  be  redeemed  together  (^),  and  con- 
versely a  person  who  has  any  right  to  redeem  has  a  right  to 
redeem  all  property  against  which  the  right  of  consolidation 
exists,  leaving  the  rights  of  the  other  parties  interested  in 
the  equity  of  redemption  to  be  decided  afterwards  (jsr).  The 
other  principle  is  this :  An  assignee  of  the  equity  of  redemp- 
tion takes  subject  to  all  existing  equities  which  affect  the 
equity  of  redemption  (a),  but  no  dealings  with  the  equity  of 
redemption  by  its  owner  after  he  has  created  a  mortgage 
upon  it,  can  prejudice  the  position  of  that  mortgagee  so  as 
to  subject  him  to  a  heavier  burden  than  he  would  have  had 
but  for  those  dealings.  For  instance,  if  a  mortgagor  mort- 
gages Whiteaore  and  Blackacre  to  A.,  and  then  mortgages 
Whiteacre  to  6.,  and  then  mortgages  Blackacre  again  to  A., 
6.  is  entitled  to  have  a  transfer  of  the  original  mortgage  on 
both  properties  by  paying  off  the  sum  originally  lent.  He 
is  not  bound  also  to  pay  off  the  mortgage  of  Blackacre  to  A., 
which  is  later  in  time  than  his  own  mortgage  (6).  From 
the  operation  of  these  two  principles,  namely,  that  a  mort- 
gagee, if  he  is  redeemed  at  all,  is  entitled  to  be  redeemed 
altogether,  and  that  a  mortgagor  cannot,  by  any  dealing 
with  the  mortgaged  property,  impair  existing  rights  of  the 
mortgagee,  several  consequences  follow. 

against  a  prior  incnmbrance.  These  rights  have  been  already  considered 
in  dealing  with  the  doctrine  of  parchase  for  valuable  consideration  without 
notice,  pp.  79,  599. 

(y)  SUh  T.  Hopkins  (1730),  2  Arab.  793  ;   Palk  v.  C7?/ito»  (1806),  . 
12  Ves.  48,  p.  59  ;  Marquis  Ctholnwndely  y.  Lord  Clinton  (1820),  2  Jac.& 
W.  1,134. 

(2)  Pearee  t.  MorrU  (1869),  5  Cb.  227;   Hall  v.  Hevoard  (1886), 
32  Ch.  D.  480. 

(a)  Barter  ▼.  Colman  (1882),  19  Clh.  D.  630. 

(&)  Mutual  Life  Awuranoe  Society  ▼.  Langley  (1886),  32  Ch.  D.  460. 
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If  two  properties  are  mortgaged  to  one  person,  he  is 
entitled,  as  against  the  mortgagor  and  all  persons  claiming 
under  him  suhsequently  to  the  mortgage,  whether  they  take 
gratuitously  or  for  value,  and  whether  they  take  the  whole 
or  only  part  of  the  mortgaged  property,  to  decline  to  he 
redeemed  as  to  one  property  unless  he  is  also  redeemed  as 
to  the  other.  The  same  principle  applies  where  the  two 
properties  are  mortgaged  to  the  same  mortgagee  not  at  the 
same  time  and  to  secure  the  same  deht,  hut  at  different 
times  and  to  secure  different  dehts.  The  mortgagee  can 
refuse,  as  against  all  persons  claiming  under  the  mortgagor 
subsequently  to  the  later  mortgage,  to  be  redeemed  as  to 
one  property  unless  he  is  redeemed  as  to  the  other.  Thus 
he  can  consolidate  as  against  the  heir  of  the  mortgagor  (c) 
or  his  assignee  in  bankruptcy  (^),  or  as  against  a  puisne 
mortgagee  or  purchaser  of  one  of  the  estates  (e).  The  same 
principle  applies  where  a  mortgagor  mortgages  one  property 
to  A.  and  another  to  6.,  and  where,  before  the  mortgagor 
has  created  interests  in  either  property,  the  two  mortgages 
vest  in  the  same  person,  whether  he  be  one  of  the  original 
mortgagees  or  a  third  person  who  has  taken  a  transfer  from 
both.  The  mortgagee  in  such  a  case  is  entitled  to  consoli- 
date as  against  the  iportgagor ;  and  all  dealings  with  either 
estate  by  the  mortgagor,  subsequent  to  the  union  of  the  two 
mortgages  in  the  same  person,  must  be  subject  to  the 
existing  right  of  consolidation. 

The  real  difficulties  in  the  doctrine  arise  where  the 
mortgagor  deals  with  one  or  both  of  the  mortgaged  pro- 
perties before  the  right  to  consolidate  has  come  into 
existence  as  against  him,  i.e.,  while  the  two  mortgages  are 
still  vested  in  different  persons.  The  rule  as  settled  by  the 
cases  is  this.  Where  a  mortgagor  while  the  two  mortgages 
made  by  him  remain  vested  in  distinct  persons  has  dealt, 
either  gratuitously  or  for  value,  with  his  interest  in  both 

(o)  Margrave  t.  Le  Hooke  (1690),  2  Vem.  207. 

Id)  Pttpe  V.  Onslow  (1692),  2  Vera.  286.  This  point  was  doubted  even 
by  Lord  Hardwickk  Q£x  parte  .Xing  (1760),  1  Atk.  300). 

(c)  Ex  parte  Carter  (1773),  Amb.  733  ;  WatU  t,  Sym^t  (1861), 
1  D.  M.  &  G.  240,  p.  246.  Jhis  was  doubted  by  Lord  NOBTHINOTON  in 
WiUiif  V.  Lugg  (1761),  2  Ed.  78. 
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properties,  the  right  to  consolidate  exists  as  against  the 
persons  taking  that  interest.  But  there  is  no  right  to  con- 
solidate if  the  mortgagor,  while  the  two  mortgages  remain 
distinct,  has  dealt,  either  gratuitously  or  for  value,  with  his 
interest  in  one  only  of  the  properties  mortgaged.  The 
following  are  illustrations  of  the  first  branch  of  the  rule. 
A  mortgagor  mortgages  Whiteacre  to  A.  and  Blackacre  to 

B.  The  mortgagor  becomes  bankrupt.  A.,  with  notice  of 
the  bankruptcy,  pays  off  B.,  and  takes  a  transfer  of  his 
mortgage.  A.  can  consolidate  as  against  the  trustee  in 
bankruptcy  (/).  A  mortgagor  mortgages  Whiteacre, to  A. 
and  Blackacre  to  B.     He  then  mortgages  both  properties  to 

C.  The  mortgages  originally  taken  by  A.  and  B.  subse- 
quently become  vested  in  the  same  person.  That  person, 
although  when  he  took  his  assignment  he  had  notice  of  the 
mortgage  to  C,  can  consolidate  as  against  him  (g).  The 
second  branch  of  the  rule  is  illustrated  by  the  following 
cases.  An  owner  of  two  properties  mortgages  one  to  A. 
He  subsequently  assigns  the  equity  of  redemption  in  that 
property  to  B.  He  then  mortgages  another  property  to  A. 
A.  cannot  consolidate  against  B.  A  fortiori,  there  can  be 
no  consolidation  where  the  two  mortgages  are  not  originally 
made  to,  but  only  subsequently  become  vested  in,  the  same 
person  {h).  An  owner  of  two  properties  mortgages  one  to 
A.  and  the  other  to  B.,  and  then  either  devises  the  equity  of 
redemption  in  one  of  the  properties  to  C.  {i)  or  assigns  it  to 
him  for  value  {k).  The  mortgages  given  to  A.  and  B.  sub- 
sequently become  vested  in  D.  D.  cannot  consoUdate 
against  C.  Although  the  assignee  of  an  equity  of  redemp- 
tion takes  subject  to  all  equities  affecting  the  mortgagor 
and  existing  at  the  date  of  the  assignment,  he  takes  subject 

(/)  Selby  V.  Pomfret  (1861),  8  D.  F.  &  J.  595. 

(^)  Tweedale  v.  Tweedale  (1857),  23  B.  341 ;  Vint  v.  Padget  (1858), 
2  De  G.  &  J.  611  ;  Pledge  v.  White,  [1896]  A.  C.  187,  p.  198. 

(/i)  Jenningt  t.  Jordan  (1881),  6  App.  Cas.  698. 

(i)  White  V.  milaore  (1839),  3  You.  &  Coll.  697. 

(Jfc)  Harter  v.  Colnu^n  (1882),  19  Ch.  D.  630  ;  Minter  v.  Carr,  [1894  J 
2  Ch.  321.  These  decisioDs  are  based  on  various  observations  made  in  the 
Hoose  of  Lords  in  Jennings  v.  Jordan.  They  are  contrary  to  a  decision 
of  Wood,  V.-C.  ^Beavor  v.  Luck  (1867),  L.  R.  4  Eq.  53^,  and  to  the 
observations  of  the  Court  of  Appeal  in  MilU  v.  Jennings  (1880),  13  Ch.  D. 
639,  p.  647. 
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only  to  those  equities.  Now  the  contingency  of  a  right  to 
consolidate  arising  out  of  the  subsequent  union  of  two 
mortgages  originally  made  to  different  persons,  is  not  an 
equity  but  the  possibility  of  an  equity.  The  equity  does 
not  exist  until  the  contingency  has  happened  (Z).  This 
reasoning  is  inconsistent  with  the  rule  that  an  assignee  of 
the  equity  of  redemption  in  two  properties  separately  mort- 
gaged takes  subject  to  the  right  of  consolidation  if  the 
mortgages  on  each  property  are  subsequently  united  in 
the  same  hands.  That  rule,  however,  was  affirmed  by  the 
House  of  Lords  (m),  not  as  being  consistent  with  principle, 
but  as  being  settled  by  authority ;  and  Lord  Davey  pointed 
out  that  an  assignee  of  the  equity  of  redemption  in  both 
properties  would  at  any  rate  have  notice  of  the  existence  of 
both  mortgages,  whereas  an  assignee  of  the  equity  of  re- 
demption in  one  property  might  not  even  know  that  the 
other  property  existed  or  that  there  was  any  possibility  of  a 
consolidation  being  effected  against  him  (n). 

The  right  to  consolidate  may  be  exercised  in  a  suit  for  fore- 
closure as  well  as  in  a  suit  for  redemption  (o).  And  where 
mortgagees  have  sold  one  of  the  mortgaged  properties  imder 
their  power,  they  may  apply  the  surplus  beyond  what  is  due 
under  that  mortgage  to  satisfy  the  sum  due  to  them  on  any 
other  mortgage  in  respect  of  which  they  have  a  right  of 
consolidation  (p).  The  right  of  consolidation  may  be  exer- 
cised in  respect  of  equitable  mortgages  as  well  as  by  a 
mortgagee  holding  the  legal  estate  absolute  at  law  {q). 
Thus,  it  has  been  held  that  the  holder  of  two  equitable 
mortgages  may  consolidate  them  as  against  a  subsequent 
legal  mortgagee  of  both  properties  with  notice  of  the  prior 
mortgages  (r).  There  can  be  no  consolidation  where  one  of 
the  two  securities  has  ceased  to  exist  when  the  right  to 
consolidate  is  claimed.    Thus,  if  the  owner  of  a  leasehold 


(l)  Jenningt  v,  Jordan^  mpra  ;  Hatter  v.  Colman^  supra, 

(m)  Pledge  v.  H'A.ife,  supra, 

(n)  Pledge  v.  White ^  supra ^  p.  198. 

(o)  Watts  V.  Syntes  (1851),  1  I).  M.  k  G.  240,  p.  245. 

(/?)  Selby  T.  Pom/ret  (1861),  3  D.  J.  &  S.  695. 

(J)  Watts  V.  SymeSy  supra  ;  Pledge  v.  White,  supra, 

(r)  Tweedale  y.  Tweedale,  supra. 
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and  of  other  property  mortgages  them  separately  to  the 
same  mortgagee  and  the  lease  determines,  the  mortgagee 
cannot  resist  redemption  of  the  other  property  until  the 
deht  due  under  the  mortgage  of  the  leasehold  has  been  paid 
off  (s).  The  right  of  consolidation  has  been  modified  by  the 
Conveyancing  Act,  1881  (t),  which  provides  {u)  that  a  mort- 
gagor seeking  to  redeem  any  one  mortgage  shall,  by  virtue 
of  the  Act,  be  entitled  to  do  so  without  paying  any  money 
due  under  any  separate  mortgage  made  by  him,  or  by  any 
person  through  whom  he  claims,  on  property  other  than 
that  comprised  in  the  mortgage  which  he  seeks  to  redeem. 
This  provision  applies  only  if,  and  as  far  as,  a  contrary 
intention  is  not  expressed  in  the  mortgage  deeds  or  one  of 
them,  and  it  applies  only  where  the  mortgages  or  one 
of  them  are  or  is  made  after  the  commencement  of  the  Act. 

2.  Where  a  mortgage,  whether  legal  or  equitable,  is  made  Right  to  add 
to  cover  further  advances,  the  mortgagee  can  add  further  rji^.  L« 
advances  to  his  security  as  against  mesne  incumbrancers  of 
whom  he  had  no  notice  when  he  made  them  (x),  but  not  as 
against  mesne  incumbrancers  of  whom  he  had  notice  before 
they  were  made  (y),  A  fortiori,  the  mortgagee  cannot  charge 
as  against  a  purchaser  further  advances  made  by  him  after 
notice  of  the  contract  to  purchase  (z).  The  same  rules 
apply  although  the  mortgagee  has  contracted  to  make 
further  advances  on  the  property  mortgaged  to  him.  The 
mortgagor  is  under  no  obligation  to  take  further  advances 
exclusively  from  the  first  mortgagee,  and  if  the  mortgagor 
chooses  to  borrow  money  from  some  one  else,  and  to  give 
him  a  second  mortgage,  he  thereby  releases  the  first  mort- 
gagee from  his  obhgation  to  make  further  advances  (a), 

(*)  In  re  RuggeU  (1880),  16  Ch.  D.  117. 

(0  44  &  45  Vict.  c.  41. 

(«)  Section  17. 

(ar)  Calhher  t.  Forbes  (1871),  7  Ch.  109.  The  language  of  Lord 
Cranwobth  in  Hopkinson  v.  Holt  (186J),  9  H.  L.  Cas.  614,  p.  541, 
BuggestB  that  this  principle  only  applies  where  the  first  mortgage  is  legal, 
bat  Calisher  y.  Fo-rben  is  an  authority  to  the  contrary. 

(y)  Ifopkiman  v.  Bolt  (1861),  9  H.  L.  Cas.  614,  p.  534  ;  Bradford 
Banking  Co,  y.  Briggs  (1886),  12  App.  Cas.  29. 

(js)  L&ndon  and  County  Banking  Co,  y.  Radoliffe  (1881),  6  App.  Ca8< 
722,  p.  726. 

(a)  WeJtt  y.  WUliams,  [1899]  1  Cb«  132« 
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III. — ^Effect  of  Eedemption. 

A  mortgagee  of  land  is  bound,  upon  payment  by  any 
person  entitled  to  redeem  of  what  is  due  under  the  mort- 
gage, to  convey  to  him  the  mortgaged  estate  and  hand  over 
the  title  deeds.  This  duty  is  the  same  whether  he  is  paid  off 
with  or  without  action  (6).  On  the  same  principle,  a  mort- 
gagee of  stock  must  retransfer  to  the  mortgagor  on  being 
paid  off  (c).  Where  the  mortgagee  has  made  a  sub-mort- 
gage, the  mortgagor  is  entitled,  on  payment  into  court  of 
what  is  due  under  the  mortgage,  to  have  a  conveyance 
executed  and  the  title  deeds  deUvered  by  both  the  mort- 
gagee and  the  sub-mortgagee  {d).  Where  the  person 
redeeming  has  only  a  partial  interest  in  the  equity  of 
redemption,  the  conveyance  should  be  made  expressly 
subject  to  the  right  of  any  other  person  interested  to 
redeem  (e).  After  payment  and  before  reconveyance  or 
retransfer,  the  mortgagee  is  trustee  for  the  mortgagor  of 
the  mortgaged  property  (/).  By  s.  15  of  the  Conveyancing 
Act,  1881  (g),  a  mortgagor  may  require  the  mortgagee, 
instead  of  reconveying  and  on  the  terms  on  which  he  would 
be  bound  to  reconvey,  to  assign  the  mortgage  debt  and 
convey  the  mortgaged  property  to  any  third  person  as  the 
mortgagor  directs ;  but  this  section  does  not  apply  if  the 
mortgagee  is  or  has  been  in  possession.  By  s.  12  of  the 
Conveyancing  Act,  1882  {h),  this  right  of  the  mortgagor 
may  be  enforced  by  each  incumbrancer  or  by  the  mortgagor, 
notwithstanding  any  intermediate  incumbrance ;  but  a 
requisition  of  an  incumbrancer  prevails  over  a  requisition 
of  the  mortgagor,  and,  as  between  incumbrancers,  a  requi- 
sition of  a  prior  incumbrancer  prevails  over  a  requisition  of 
a  subsequent  incumbrancer. 

(b)  TMlcer  v.  Small  (1837),  3  My.  &  Cr.  63,  p.  70  ;  Pearce  v.  Morrli 
(1869),  6  Ch.  227. 

(0  Magnus  v.  Queemlaivd  National  Bank  (1887),  36  Ch.  D.  25. 

(rf)  Lytaght  t.  IVestmaeott  (1864),  33  B.  417 

(er)  Pearce  v.  MorrUj  supra, 

(/)  Richards  v.  Sym-s  (1740),  Barn.  C.  90,  p.  93  ;  Sa/nds  to  TJiompson 
(1883),  22  Ch.  D.  614. 

(g)  44  &  45  Vict.  c.  41.  (/*)  46  &  46  Vict.  c.  89. 
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CHAPTEB  XV. 
FOBEOLOSUBE:  POWEB  OF  SALE. 

As  equity  enables  a  mortgagor  to  redeem  in  contradiction  What  is 
to  the  terms  of  his  contract  with  the  mortgagee,  so  it  allows  ^o'**^!*^"***^ 
the  mortgagee,  at  any  time  after  the  mortgagor  has  made 
default  under  his  contract,  to  insist  that  the  mortgagor 
shall  redeem  within  a  reasonable  time  to  be  fixed  by  the 
court  or  for  ever  lose  the  right  of  redemption.  This  right  of 
the  mortgagee  is  called  the  right  to  foreclose. 

The  right  to  foreclose  is  correlative  with  the  right  to  Who  may 
redeem.  There  can  be  no  foreclosure  where  there  is  no  *®^^®^*^®* 
forfeiture  (a).  The  right  to  foreclose  can  only  arise  where 
property  of  the  mortgagor  has  been  regularly  assigned  to 
the  mortgagee  and  the  mortgagor  has  failed  to  comply  with 
the  conditions  upon  which  it  was  to  be  restored  to  him  (6). 
It  follows  that  the  right  to  foreclose  can  only  arise  where 
there  is  either  a  legal  mortgage  or  what  is  equivalent  to  a 
legal  mortgage.  Thus,  where  a  mortgagor  who  has  already 
granted  a  legal  mortgage  purports  to  convey  the  property  to 
a  second  mortgagee,  the  second  mortgagee  may  foreclose 
although  he  has  only  an  equitable  interest;  and  he  may 
foreclose  the  equity  of  redemption  without  At  the  same  time 
redeeming  the  first  mortgagee  (c).  If  A.  agrees  for  valuable 
consideration  to  give  a  mortgage  to  B.,  whether  with  or 
without  a  deposit  of  the  instruments  of  title,  B.  is  entitled 
to  foreclose,  because  a  court  of  equity,  where  the  considera- 
tion is  executed,  regards  that  as  done  which  ought  to  be 
done  {d).    On  the  other  hand,  a  mere  charge  gives  no  right 

(a)  Bonham  v.  Neiocomb  (1684),  1  Vera.  232 ;  2  Vent  364 ;  Bur- 
rowet  y.  Molloy  (1845),  2  Jo.  &  Lat  521. 

(b)  Sampson  t.  PaUUon,  (1842),  1  Ha.  533. 
(/?)  Slade  T.  Rigg  (1843),  5  Ha.  3c. 

(<0  Underwood  v.  Joyce  (1861),  7  Jur.  (N.S.)  566 ;  Carter  v.  Wake 
(1877),  4  Ch.  D.  605.  Jkssel,  M.K.,  here  speaks  of  a  deposit  of  title  deeds 
as  equivalent  to  an  agreement  to  execute  a  legal  mortgage.  But  see  p.  262. 
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to  foreclose,  because  a  charge  is  not  an  assignment  of  pro* 
perty  (e),  A  pledge  gives  no  right  to  foreclose,  because  the 
pledgor  is  entitled  at  law  to  recover  the  property  until 
sale  (/).  A  mortgage  by  way  of  trust  for  sale  gives  no 
right  to  foreclose,  because  the  mortgagee's  rights  are  limited 
by  the  trusts  declared  (g). 

ForecloBure  Whenever  an  action  is  brought  either  for  redemption  or 
where  there  for  foreclosure,  it  is  necessary  that  an  account  should  be 
mortgages,  taken  between  the  parties  to  the  action.  And  the  court  so 
constitutes  the  suit  that  the  account  may  be  taken  once  for 
all  and  be  binding  on  all  persons  who  have  any  claim  to 
require  it  to  be  taken.  Now  where  an  account  is  to  be 
taken  against  a  mortgagee,  all  persons  interested  in  the 
equity  of  redemption  are  equally  interested  in  that  account : 
but  a  prior  mortgagee  is  not  interested.  It  does  not  matter 
to  him  on  what  terms  a  later  mortgagee  is  to  be  redeemed. 
Further,  if  a  person  is  made  a  party  to  a  suit  because  it  is 
necessary,  for  the  protection  of  the  mortgagee,  that  the 
account  should  be  taken  in  his  presence,  it  is  natural  that 
at  the  same  time  the  court  should  finally  adjudicate  upon 
hia  rights  in  the  subject-matter  of  the  suit.  From  these 
principles  the  following  rules  have  been  derived :  1.  The 
mortgagor  or  a  mortgagee  may  redeem  the  mortgage  imme- 
diately prior  to  his  interest  without  redeeming  any  earlier 
mortgages ;  but  he  cannot  redeem  a  prior  mortgage  without 
redeeming  all  incumbrances  which  stand  between  him  and 
that  mortgage  (^).  2.  Every  mortgagee  who  forecloses  must 
foreclose  all  incumbrances  subsequent  to  his  own  security 
as  well  as  the  ultimate  equity  of  redemption.  Thus  where 
there  are  two  successive  mortgages,  the  prior  mortgagee 
cannot  foreclose  the  later  mortgagee  without  foreclosing 
the  equity  of  redemption,  nor  can  he  foreclose  the  equity 
of  redemption  without  foreclosing  the  later  mortgagee  (t). 

(0  Tenmnt  t.  Trenchard  (1869),  4  Ch.  537,  p.  542. 

(/  )  In  re  Morritt  (1886),  18  Q.  B.  D.  222. 

(^)  Sfitveitzer  v.  Mayhew  (1862),  31  B.  37. 

(A)  Teeran  v.  Smith  (1882),  20  Ch.  I).  724,  p.  729. 

(0  Cocken  V.  Shemian  (1676),  Freem.Ch.  13  ;  BUhop  of  Winch^tter  t. 
JBeavor  (1797),  3  Ves.  314  ;  Briseo  v.  KenHch  (1832),  1  Coop,  t  Cott, 
371  i  Andenon  y.  StatJier  (1845),  2  Coll,  209. 
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3.  A  puisne  mortgagee  may  foreclose  subsequent  mortgagees 
and  the  mortgagor  without  at  the  same  time  redeeming 
mortgages  prior  to  his  own  security  (k).  4.  Where  a  puisne 
mortgagee  brings  an  action  to  redeem  a  prior  incumbrancer, 
he  must  foreclose  all  persons  between  him  and  the  ultimate 
equity  of  redemption  (Q. 

The  right  to  foreclose  is  not  aright  to  equitable  relief  (w).  Terms  of 
It  follows  from  this  principle  that  the  terms  on  which  equi-  forwslo®'*'®- 
table  relief  is  granted  to  a  mortgagor  are  the  same  whether 
he  is  plaintiff  in  a  redemption  action  or  defendant  in  a  fore- 
closure action  (n).  To  this  general  rule  there  is  one  curious 
exception.  The  Keal  Property  Limitation  Act,  1833  (o), 
provides  in  effect  (p)  that  no  arrears  of  interest  in  respect 
of  any  money  charged  upon  land  shall  be  recovered  by  any 
action  or  suit  but  within  six  years  next  after  they  shall  have 
become  due.  It  has  been  held  that  a  foreclosure  action 
comes  within  this  section  and  that,  therefore,  a  mortgagee 
in  a  foreclosure  action  can  only  recover  six  years'  arrears  of 
interest  (q).  On  the  other  hand,  it  has  been  held  that 
where  a  mortgagor  comes  to  redeem,  he  must  pay  all 
arrears  of  interest  due  though  exceeding  six  years  (r). 
Where  the  mortgagee  has  sold  the  mortgaged  property  and 
retains  the  surplus  proceeds  in  his  hands,  the  cases  are 
conflicting.  In  Mason  v.  Broadbent  (s)  Bomillt,  M.E., 
held  that  the  mortgagee  could  only  retain  six  years'  arrears 
of  interest  as  against  the  mortgagor.    The  contrary  view 

(A)  Delahere  v.  Norwood  (1786),  3  Swans.  144  n  ;  B4)se  t.  Pa^e  (1829), 
2  Sim.  471 ;  BrUco  v.  Kenrich,  supra ;  Richardt  v.  Cooper  (1842), 
b  B.  304. 

(0  Woodcock  V.  Mayne  (t,  Notts),  cit.  12  Ves.  59 ;  Fell  v.  Broum 
(1787),  2  B.  C.  C.  276;  Balk  v.  Lord  Clinton  (1805),  12  Ves.  46; 
Fanner  v.  Carti*  (1829),  2  Sim.  466 ;  Johnson  v.  Holdsworth  (1850), 
1  Sim.  (N.s.)  106,  p.  109. 

(wt)  Colyer  v.  Finch  (1856),  5  H.  L.  Cas.  905,  p.  921  ;  Cummins  ▼. 
Fletcher  (1880),  14  Ch.  D.  699,  p.  708. 

(n)  Sober  t.  £emp  (1847),  6  Ha.  155,  p.  160  ;  WaUs  v.  Symes  (1851), 
1  Ue  G.  M.  &  G.  240. 

(o)  3  &  4  WiU.  4,  c.  27. 

(^)  Section  42. 

Iq)  Sinclair  v.  JacUnon  (1853),  17  B.  405 ;  Round  t.  Bell  (1861), 
30  B.  121.  See  also  Shaw  v.  Johnson  (1861),  1  Dr.  &  Sm.  412  ;  In  re 
Stead's  MoHgaged  Estates  (1876),  2  Ch.  D.  713. 

(r)  Dingle  v.  Ciyppen,  [1899]  1  Ch.  726,  741. 

(*)  (1863),  33  B.  296. 
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was  taken  by  Kinderblet,  V.-C,  in  Edmunds  v.  Waugh  {t), 
and  by  Kay,  J.,  in  In  re  Marshfield  (u).  This  view  appears 
right.  Apart  from  the  statute,  the  mortgagee  would  be 
entitled,  wherever  the  mortgagor  was  in  effect  seeking 
equitable  relief,  to  all  arrears  of  interest  due  for  however 
long  a  period  ;  and  the  exception  introduced  by  the  statute 
should  not  be  extended  to  cases  which  do  not  come  within 
its  express  terms.  Wioram,  V.-C,  thought  (x)  that  if,  in  a 
suit  for  foreclosure,  no  more  than  six  years'  interest  could 
be  recovered  by  the  mortgagee,  the  court  would  be  bound 
to  fix  the  same  limit  in  determining  the  terms  of  redemp- 
tion in  a  suit  to  redeem.  The  answer  is  that  the  limitation 
to  the  mortgagee's  right  in  a  suit  for  foreclosure  is  based, 
not  on  equitable  grounds  but  on  a  statute,  which  in  terms 
only  applies  to  cases  where  the  party  seeking  interest  has 
to  recover  it  by  suit, 

flffeot  of  The  ordinary  judgment  in  an  action  for  foreclosure  or  re- 

demption, where  the  mortgage  is  legal,  provides  that,  on  the 
mortgagor  paying  to  the  mortgagee  the  amount  certified  to 
be  due  by  the  chief  clerk's  certificate  within  six  months  from 
the  date  of  the  certificate,  the  mortgagee  shall  re-convey  the 
mortgaged  property  to  the  mortgagor  free  from  incum- 
brances, and  deliver  up  to  him  on  oath,  if  required,  all  deeds 
and  writings  in  his  custody  or  power  relating  thereto,  but 
that,  in  default  of  payment  at  the  specified  time  (in  a 
foreclosure  action),  the  mortgagor  shall  be  foreclosed  from 
his  equity  of  redemption  in  the  mortgaged  property,  or  (in  a 
redemption  action)  the  action  shall  stand  dismissed  with 
costs  {y).  In  an  action  to  foreclose  an  equitable  mortgage 
the  judgment  declares  that  the  plaintiff  is  entitled  to  a 
mortgage  of  the  defendant's  estate  and  interest  in  the  pro- 
perty comprised  in  the  deposit  and  agreement  or  in  the 
agreement,  as  the  case  may  be ;  and  directs,  that  in  default 
of  payment  the  defendant  will  be  foreclosed,  that  the 
mortgaged  property  will  be  discharged  from  all  equity 
of  redemption,  and  that  a  conveyance  from  the  defendant 

(0  (1866),  L.  R.  1  Eq.  418.  (u)  (1887),  34  Ch.  D.  721. 

(ar)  Du  Vigier  v,  Lee  (1843),  2  Ha.  326,  p.  334. 

(y)  Seton,  let  ed.,  pp.  189,   144;   6th  ed.,  pp.  1675.  1693;   6th  ed^ 
pp.  1895,  1926. 


Effect  of  Fokbolostjrb.  311 

to  the  plaintiff  must  be  executed  (z).  The  sum  which 
the  chief  clerk  finds  due  is  the  principal  with  interest  up  to 
the  date  of  the  certificate.  He  then  adds  interest  for  six 
months  from  the  date  of  the  certificate,  and  appoints  a  day 
six  months  from  the  date  of  the  certificate  for  redemption  on 
payment  of  the  principal,  with  interest  up  to  that  time  and 
the  mortgagee's  costs  of  the  action.  The  mortgagor  is  not 
entitled  to  redeem  before  the  time  fixed  by  the  certificate  on 
payment  of  a  less  sum  than  is  named  in  it  (a). 

*'  A  mortgagor  cannot  be  finally  foreclosed,**  said  Lord 
Habdwjcke  (6),  ''until  an  order  absolute  is  obtained  for 
that  purpose/*  If  the  mortgagor  fails  to  pay  the  amount 
found  due  from  him  at  the  time  and  place  prescribed, 
the  Court,  on  an  affidavit  by  the  mortgagee,  or  by  the 
mortgagee  and  his  agent,  of  the  mortgagor's  default,  orders, 
in  a  foreclosure  action,  that  the  mortgagor  stand  absolutely 
foreclosed  from  all  equity  of  redemption  in  the  mortgaged 
property  (c),  and,  in  a  redemption  action,  that  the  mort- 
gagor*s  action  stand  dismissed  as  against  the  mortgagee, 
with  costs  {d).  The  effect  of  an  order  for  foreclosure 
absolute  is  to  vest  the  ownership  of  and  the  beneficial 
title  to  the  mortgaged  property  for  the  first  time  in  the 
person  who  previously  was  a  mere  incumbrancer.  The 
equitable  estate  of  the  mortgagor  is  forfeited  and  transferred 
to  the  mortgagee.  It  is  transferred  as  effectually  as  if  it 
had  been  conveyed  or  released  (e).  The  dismissal  of  a  re- 
demption action  for  any  reason  except  for  want  of  prosecution, 
whether  in  the  case  of  a  regular  mortgage,  or  of  a  mortgage 
by  way  of  trust  for  sale,  operates  as  a  foreclosure  as  against 
the  person  seeking  redemption  (/).  The  dismissal  of  an 
action  brought  to  discharge  a  charge  naturally  does  not 
operate  as  a  foreclosure.    Perhaps  also  where  there  is  a 

(z)  Seton,  5th  ed.,  p.  1695. 

(a)  BUI  T.  Rowlands,  [1897]  2  Ch.  361. 

(ft)  Sheriff  T.  Sparks  (1737),  West,  t.  Hardw.  130.  See  also  SenhoTise  t. 
Earl  (17.52),  2  Ves.  Ben.  460  ;  Thommon  v.  Grant  (1819),  4  Madd.  438. 

(c)  Seton,  1st  ed.,  p.  143  ;  5th  ed.,  pp.  1651  et  seq.  ;  6th  ed.,  pp.  1989 
et  seq, 

(S)  Seton,  1st  ed.,  p.  147  ;  5th  ed.,  p.  1655  ;  6th  ed.,  p.  1993. 

(0  ffeatii  V.  Pugh  (1881),  6  Q.  B.  D.  345,  p.  360. 

(/)  Marshall  v.  Shrewsbury  (1875),  10  Ch.  250  ;  In  re  Alison  (1879), 
11  Ch.  D.  284,  p.  293. 
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contract  for  value  to  execute  a  legal  mortgage  the  dismissal 
of  an  action  for  redemption  does  not  operate  as  a 
foreclosure  (g)» 

The  Power  of  Sale. 

Mortgages  of  A  distinction  has  always  existed,  as  regards  the  power  of 
Btock^^kd  »*^®'  between  mortgages  of  personal  chattels  or  of  stocks  or 
shares.  shares  and  mortgages  of  land.   A  pledgee  of  personal  chattels, 

where  a  time  was  fixed  for  repayment,  was  always  entitled 
to  sell  after  that  time  had  expired ;  and,  where  no  time 
was  fixed  for  repayment,  he  was  entitled  to  sell  after  notice 
to  the  pledgor  giving  him  a  reasonable  time  to  repay  the 
loan  and  default  by  the  pledgor  in  complying  with  that 
notice  (^).  A  mortgagee  of  stocks  or  shares  appears  to 
stand  in  the  same  position.  That  is  to  say,  where  a  time 
is  fixed  by  the  contract  for  repayment,  the  mortgagee  can 
sell  after  that  time  has  passed ;  and  it  does  not  appear 
necessary  that  he  should  give  notice  of  his  intention  to  sell. 
Where  no  time  is  fixed  by  the  contract  for  repayment,  the 
mortgagee  before  selling  must  give  the  mortgagor  a  notice 
requiring  him  to  repay  the  loan  within  a  reasonable  time. 
If  the  mortgagor  fails  to  comply  with  the  notice,  the  mort- 
gagee can  sell  (i).  As  regards  mortgages  of  personal  chattels, 
it  has  been  laid  down  by  the  Court  of  Appeal  (k)  that  **  a 
mortgagee  of  personal  chattels  which  are  in  his  possession 
.  .  .  has,  after  default  in  payment,  and  after  he  has 
given  the  mortgagor  a  reasonable  time  to  pay  the  money 
due,  a  power  to  sell  and  give  a  good  title  to  the  purchaser." 

Mortgages  of  In  a  mortgage  of  land  there  was  no  implied  power  of 
sale.  Before  the  Conveyancing  Act  came  into  operation, 
it  was  customary  to  insert  in  mortgages  of  land  a  power  of 

(^)  Marshall  v.  Shrewsbury^  supra.  In  this  case  the  mortgagor 
promised  to  execute  a  legal  mortgage  when  required,  but  the  language  of 
James,  L.J.,  was,  perhaps,  confined  to  cases  where  there  is  a  deposit 
without  any  memorandum. 

(A)  In  re  Bichardson  (1885),  30  Ch.  1).  396,  p.  403;  Ex  parte 
Hubbard  (1886),  17  Q.  B.  D.  690,  p.  698 ;  In  re  MorrUt  (1886), 
18  Q.  B.  D.  222. 

(i)  Twker  v.  Wilson  (1714),  1  P.  Wms.  261  ;  S.  C.  Wilsan  v.  Tooker, 
6  Bro.  r.  C.  193  ;  Deterges  v.  Sandeman,  Clark  ^-  Co.,  [1902]  1  Ch.  579. 

(ife)  In  re  Mjrritt,  supra,  p.  233. 
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sale  with  provisions  for  the  application  of  the  proceeds. 
The  insertion  of  such  a  power  has  heen  rendered  un- 
necessary by  the  Conveyancing  Act,  1881  (Z),  which  (m) 
gives  a  mortgagee  power,  when  the  mortgage  money  has 
become  due,  to  sell  or  to  concur  in  selling  the  mortgaged 
property  or  any  part  thereof,  either  subject  to  prior  charges 
or  not,  and  either  together  or  in  lots,  by  public  auction  or 
by  private  contract.  This  power  is  only  implied  where  the 
mortgage  is  by  deed  and  is  executed  after  December  Slst, 
1881 ;  and  it  may  be  varied,  extended,  or  excluded  by  the 
mortgage  deed.  A  mortgagee  exercising  the  power  of  sale 
conferred  by  the  Act  has  power  by  deed  to  convey  the 
property  sold  for  such  estate  and  interest  therein  as  is 
the  subject  of  the  mortgage,  freed  from  all  estates,  interests, 
and  rights  to  which  the  mortgage  has  priority,  but  subject 
to  all  estates,  interests,  and  rights  which  have  priority  to 
the  mortgage  (n).  A  mortgagee  may  not,  under  a  power 
to  sell  a  part  of  the  mortgaged  property,  sell  machinery 
affixed  to  a  manufactory  apart  from  the  manufactory 
itself  (o),  but  he  may,  with  the  authority  of  the  court,  sell 
the  land  without  the  minerals,  or  the  minerals  apart  from 
the  land  {p),  A  grant  by  the  mortgagee  selling  the  whole 
or  part,  as  the  case  may  be,  passes  that  whole  or  part  with 
all  the  legal  incidents  which  attach  to  the  grant.  Thus, 
on  a  sale  of  a  garden  with  a  vinery  upon  it,  the  purchaser 
acquires  a  right  to  the  access  of  light  to  the  vinery  over 
land  retained  by  the  mortgagee  (q). 

A  power  of  sale  can  only  be  exercised  by  the  person  or  Who  may 

persons  authorised  to  sell  by  the  instrument  which  creates  ®^®rcige 
*  •'  power  of 

the  power.      It  does  not  run  with  the  mortgage  debt.  sale. 

Hence,  a  power  of  sale  in  a  mortgage  to  a  building  society 

given  to  the  trustees  or  trustee  for  the  time  being  of  the 

society  cannot  be  exercised  by  an  assignee  of  the  mort- 

(0  44  &  45  Vict,  c  41. 
(m)  Section  19. 
(»)  Section  21  (1). 

(o)  In  re  Yates  (1888),  88  Ch.  D.  112. 

Ip)  Trustee  Act,  1893  (56  &  67  Vict  c.  53),  s.  44,  as  amended  by 
Trustee  Act,  1893,  Amendment  Act,  1894  (57  Vict.  c.  10),  s.  3. 
(^)  Barn  v.  Turner,  [1900]  2  Ch.  211. 


314  FORBGLOSUBE  :    FOWEB  OF   SaLB. 

gage  (r).  The  Conveyancing  Act  provides  (s)  that  the  power 
of  sale  conferred  by  that  Act  may  be  exercised  by  any 
person  for  the  time  being  entitled  to  receive  and  give  a 
discharge  for  the  mortgage  money. 

Duties  of  a  The  duties  of  a  mortgagee  who  sells  under  his  power  have 
m)1Um  ^^^  been  recently  discussed  at  length  both  in  the  Court  of 
Appeal  and  the  House  of  Lords.  Lindlet,  L.J.,  in  deliver- 
ing the  judgment  of  the  Court  of  Appeal  in  Farrar  v.  Farrars, 
Limited  {t),  used  language  suggesting  that,  for  a  sale  by  a 
mortgagee  to  be  valid,  he  must  not  only  act  bond  fide,  but 
also  take  reasonable  precautions  to  obtain  a  proper  price. 
His  lordship,  in  Kennedy  v.  De  Trafford  (li),  explained  that 
he  only  used  the  words  referring  to  the  need  of  reasonable 
precautions  to  show  that  a  mortgagee  was  not  at  liberty, 
either  fraudulently,  or  wilfully,  or  recklessly,  to  sacrij&ce 
the  property  of  the  mortgagor.  **  I  am  myself  disposed  to 
think,"  said  Lord  Hebschell  in  Kennedy  v.  De  Trafford  (ic), 
''that  if  a  mortgagee  in  exercising  his  power  of  sale 
exercises  it  in  good  faith,  without  any  intention  of  dealing 
tmfairly  by  his  mortgagor,  it  would  be  very  difficult  indeed, 
if  not  impossible,  to  establish  that  he  had  been  guilty  of 
any  breach  of  duty  towards  the  mortgagor  ...  Of 
course,  if  he  wilfully  and  recklessly  deals  with  the  property 
in  such  a  manner  that  the  interests  of  the  mortgagor  are 
sacrificed,  I  should  say  that  he  had  not  been  exercising  his 
power  of  sale  in  good  faith."  His  lordship,  however, 
accepted  for  the  purposes  of  the  case  the  contention  that 
the  mortgagee  was  bound  to  take  reasonable  precautions 
in  the  exercise  of  his  power  of  sale,  as  well  as  to  act  in 
good  faith,  as  he  thought  that  the  mortgagee  had  in  this 
instance  taken  reasonable  precautions.  ''If  a  mortgagee 
selling  under  a  power  of  sale  in  his  mortgage,"  says  Lord 
Macnaghten  in  the  same  case  (^),  "  takes  pains  to  comply 
with  the  provisions  of  that  power  and  acts  in  good  faith, 

(r)  Bradford  t.  Belfield  (1828),  2  Sim.  264 ;   In  re  Rumney  and 
Smith,  [1897]  2  Ch.  85l. 
(O  Section  21  (4). 
CO  (1888),  40  Ch.  D.  396,  p.  410. 
(tt)  [1896  J  1  Ch.  762,  p.  772. 
(a?)  [1897]  A.  C.  180,  p.  185.  (y)  P.  192. 
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I  do  not  think  his  conduct  in  regard  to  the  sale  can  be 
impeached." 

These  being  the  duties  of  the  mortgagee  when  he  sells,  Conditions 
it  becomes  material  to  consider,  first,  what  are  the  condi-  powers  of 
tions  generally  annexed  to  powers  of  sale,  a  departure  from  sale, 
which  invalidates  the  transaction  ;  and  secondly,  what 
amounts  to  a  bond  fide  exercise  of  the  power.  The  Con- 
veyancing Act  provides  (z)  that  a  mortgagee  shall  not 
exercise  the  power  of  sale  conferred  by  the  Act  unless  and 
until  (i)  notice  requiring  payment  of  the  mortgage  money 
has  been  served  on  the  mortgagor,  or  one  of  several  mort- 
gagors and  default  has  been  made  in  payment  of  the 
mortgage  money,  or  of  part  thereof,  for  three  months  after 
such  service;  or  (ii)  some  interest  under  the  mortgage  is 
in  arrear  and  unpaid  for  two  months  after  becoming  due ; 
or  (iii)  there  has  been  a  breach  of  some  provision  contained 
in  the  mortgage  deed,  or  in  the  Act,  and  on  the  part  of  the 
mortgagor,  or  of  some  person  concurring  in  making  the 
mortgage,  to  be  observed  or  performed  other  than  and 
besides  a  covenant  for  payment  of  the  mortgage  money  or 
interest  thereon.  Where  a  proviso  requires  notice  to  be 
given  to  the  mortgagor,  his  executors,  administrators,  or 
assigns,  and  the  mortgagor  has  assigned  the  equity  of 
redemption,  notice  must  be  given  to  the  assignee  if  the 
mortgagee  has  notice  of  his  security,  and  the  mortgagor 
cannot  waive  notice  so  as  to  bind  the  other  parties 
interested  (a).  It  is  not  settled  whether  in  such  a  case 
notice  must  also  be  given  to  the  mortgagor  (6). 

A  sale  is  not  valid  when  the  power  is  not  exercised  bond  Power  must 
fide,    A  sale  made  by  the  mortgagee,  not  for  the  purpose  j^j^^^ 
of  recovering  the  money  due  to  him  but  for  some  indirect 
and  improper  purpose,   is  invalid  (c).      In  Robertson  v. 
Norris  (tQ,  Stuabt,  V.-C,  set  aside  a  sale  where,  in  his 

(5)  Section  20. 

(ff)  Hoole  V.  Smith  (1881),  17  Ch.  D.  434  ;  Selioyn  v.  Garfit  (1888), 
88  Ch.  D.  273. 

(ft)  See  HooU  t.  Smithy  supra, 

(o)  Robertson  v.  Norris  (1857),  1  Giff.  421 ;  Nash  v.  Eads  (1880), 
25  Sol.  J.  95  ;  Pool^*s  Trustee  v.  Whetham  (1886),  36  Ch.  D.  111. 

(rf)  Supra, 
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lordship's  opinion^  the  mortgagee  exercised  the  power  not 
to  recover  the  money  secured,  but  because  other  individuals, 
partners  in  that  property  of  which  a  share  only  was  included 
in  his  mortgage,  owed  him  a  large  debt,  and  as  a  means  of 
reimbursing  himself  the  debt  due  by  the  whole  concern  (e). 
Lord  Cranworth  aflBrmed  the  decision  (/),  on  the  ground 
that  the  power  of  sale  never  was  exercised,  the  apparent 
sale  having  been  made  to  the  mortgagee's  brother  as  trustee 
for  the  mortgagee.     In  Jenkins  v.  Jones  (g),  Stuart,  V.-C, 
set  aside  a  sale  where  the  mortgagee  had  shortly  before 
the  sale  largely  overstated  the  amount  due,  disputed  the 
mortgagor's    right    to    redeem,    and    refused    a    tender 
from  him  of  the  amount  due  for  principal  and  interest. 
A  sale  by  the  mortgagee  to  himself,  or  to   a  trustee  for 
himself,  or  by  several  mortgagees  to  one  of  themselves,  is 
no  sale.    A  power  of  sale  does  not  authorise  the  donee  of 
the  power  to  take  the  property  subject  to  it  at  a  price  fixed 
by  himself,  even  though  such  price  be  the  full  value  of  the 
property  {h),      A  sale  by  a  mortgagee  to  a  corporation  of 
which  he  is  a  member  is  not  on  that  account  alone  invalid 
as  against  the  mortgagor  (i).    But  where  the  company  is 
promoted  by  the  mortgagee,  and  he  is  its  solicitor  and  a 
substantial  shareholder  in  it,  the  burden  is  thrown  upon  the 
company  of  sustaining  the  sale  (k).    A  sale  to  one  of  several 
co-mortgagors,  tenants  in  common  of  the  mortgaged  pro- 
perty, is  valid,  although  the  sale  is  made  for  principal, 
interest,  and  costs,  and  without  the  consent  of  the  other 
co-mortgagors   (Z).     And  a  sale  to  a  puisne  mortgagee^ 
although  his  mortgage  takes  the  form  of  a  trust  for  sale,  is 
also  valid  (m).     It  has  been  decided  in  several  cases,  and 

(^e)  This  decision  perhaps  goes  too  far.  See  the  obeervationB  of 
Jessbl,  M.U.,  in  MiJth  v.  JCads^  tupra. 

(/)  (1858),  4  Jnr.  (N.8.)  443. 

(i7)  (1860),  2  Giff.  99. 

(Ji)  Dotones  v.  Ola zf  brook  (1817),  3  Meri.  200,  where  the  mortgaf?e  was 
in  the  form  oi  a  conveyance  upon  trust  for  sale ;  Robertson  v.  Norrut, 
svjfra. 

(0  Ftirrar  v.  Farrars,  Ltd.  (1888),  40  Ch.  D.  395. 

Ik)  Farrar  v.  Farrargy  Ltd.,  supra, 

(0  Kennedy  v.  De  Trafiord,  [1897]  A.  C.  180. 

(w)  Parkinson  v.  Hanbury  (1865),  2  De  G.  J.  &  S.  450  ;  Kirkioood  v. 
'Jliowpson  (1865),  2  De  G.  J.  &  S.  613. 
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stated  in  more,  that  a  sale  to  an  agent  employed  by  the 
mortgagee  to  conduct  the  sale  is  invalid.     In  In  re  Bloye's 
Trust  (n),  Lord  Cottenham  said  that  an  incumbrancer  with 
a  power  of  sale  was  a  trustee  for  sale.     As  a  trustee  he  is 
bound  to  get  the  best  price  that  he  can;  and  a  sale  to 
himself  is  invalid,  because  such  a  sale  puts  his  interest  in 
conflict  with  his  duty.     Where  an  agent  whose  duty  is  to 
conduct  the  sale,  and  on  whose  exertions  the  result  of  the 
sale  depends,  becomes  himself  the  purchaser,  the  same 
conflict  arises,  and  the  sale  is  therefore  invalid  as  against 
the    mortgagor   (o).     In    Nutt    v.    Easton    (j?),    Cozens- 
Habdy,  J.,   doubted  the  authority  of  these  cases,  as  he 
thought  that  they  were  based  on  the  exploded  idea  that  a 
mortgagee  was  trustee  for  the  mortgagor  of  his  power  of 
sale.     Lord  Eldon  seems  {q)  to  have  put  the  invalidity 
of  such  a  purchase  as  against  the  mortgagor  on  the  ground 
that  bidding  at  a  public  auction  by  the  vendor's  agent 
would  have  a  direct  tendency  to  damp  the  sale.    The  mort- 
gagor cannot  set  aside  the  sale  merely  because  it  was  made 
at  an  undervalue.      Of  course,  if  the  mortgagor  could  prove 
that  the  value  of  the  property  sold  was  much  greater  than 
the  price  given,  this  would  be  evidence  that  the  sale  was 
not  bond  fide,  i.^.,  that  the  sale  was  made  recklessly,  and  in 
wanton  disregard  of  the  mortgagor's  rights.      It  is  clear 
that  the  mortgagee  is  not  bound  to  defer  the  sale  because 
the  property  is  likely  to  rise  in  value.     And  it  seems  also 
clear  that  he  is  not  bound,  in  selling,  to  take  more  pre- 
cautions than  a  reasonably  prudent  man  of  business  would 
take  in  selling  his  own  property  (r).     A  contract  to  sell  at 
a  future  time  at  a  price  flxed  by  the  contract  does  not  of 
itself  invalidate  the  sale.     If  the  value  of  the  property  has 
risen  in  the  meantime,  the  mortgagee  may,  perhaps,  be 
charged  on  the  footing  of  wilful  default  {s).     A  sale  is  valid 

(n)  (1849),  1  Macn.  &  G.  488,  p.  494. 

(o)  In  re  Bloye's  TruH  (1849),  1  Macn.  &  G.  488,  p.  494.  See  also 
Onne  v.  Wright  (1839),  3  Jnr.  (N.8.)  972,  before  the  same  judge,  who 
then  appears  to  have  thought  otherwise.  The  sale  was  set  aside  in 
Martinson  v.  Clowes  (1882),  21  Ch.  D.  857. 

Cp)  £1899]  1  Ch.  873. 

Iq)  Lownes  y.  Olazehrook  (1817),  3  Men.  200,  p.  209. 

(r)  See  Warner  v.  Jacob  (1882),  20  Ch,  D.  220,  p.  224. 

(*)  Farrar  v.  Farrars,  Ltd,,  su^ra. 
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one  of  the  terms  of  which  is  that  part  of  the  purchase- 
money  may  remain  on  mortgage  of  the  property,  the 
mortgagee  charging  himself  with  the  whole  amount  of  the 
purchase-money  in  account  with  the  mortgagor  (t). 

Effeot  of  sale.  Where  a  power  of  sale  is  properly  exercised  by  a  mort- 
gagee, the  mortgagor  and  all  subsequent  incumbrancers  lose 
their  right  of  redeeming  the  property  sold.  Their  only 
remedy  is  against  the  proceeds  of  sale  in  the  hands  of  the 
mortgagee  (u).  Where  a  mortgagee  affects  to  exercise  a 
power  of  sale  but  does  not  comply  with  the  conditions 
prescribed  by  the  power,  or  where  the  sale  is  on  some  other 
ground  invalid  as  against  the  mortgagor  and  subsequent 
incumbrancers,  they  retain  their  rights  against  the  property 
mortgaged.  They  may  treat  the  purchaser,  imless  he  can 
protect  himself  under  some  provision  of  the  mortgage  deed 
or  under  the  Conveyancing  Act,  as  a  transferee  of  the 
mortgage,  and  can  redeem  him  accordingly.  The  Con- 
veyancing Act  provides  {x)  that,  where  a  conveyance  is 
made  in  professed  exercise  of  the  power  of  sale  conferred 
by  the  Act,  the  title  of  the  purchaser  shall  not  be 
impeachable  on  the  ground  that  no  case  had  arisen  to 
authorise  the  sale,  or  that  due  notice  was  not  given,  or 
that  the  power  was  otherwise  improperly  or  irregularly 
exercised.  This  provision  and  similar  provisions  in  mort- 
gage deeds  do  not  relieve  purchasers  who  have  notice  that 
the  power  has  been  improperly  or  irregularly  exercised  (y). 
If  the  purchaser  can  protect  himself  as  a  bond  fide 'pnTch&ser 
without  notice,  the  mortgagor  loses  his  remedy  against  the 
property  sold,  and  is  relegated  to  his  remedies  against  the 
mortgagee.  His  right,  strictly  speaking,  would  be  to  treat 
the  mortgagee  who  had  sold  improperly  as  being  still  in 
possession  of  the  mortgaged  property  and  to  charge  him 
with  its  value  at  the  time  when  he  seeks  redemption.     The 


(0  Darey  v.  DurraiU  (1857),  1  De  6.  &  J.  535. 

{«)  Stmth  EaMern  Rail,  Co,  t.  JorHn  (1857),  6  H.  L.  Cm.  426,  p.  435. 

Ix)  Section  21  (2). 

(y')  ParkiMon  v.  l/anbury  (1860),  1  Dr.  k  Sm.  143  ;  Selwyn  v.  Garfit 
(1888),  38  Ch.  D.  273.  See  Life  Interest  Corporation  v.  Hand-in-Hand 
Insurance  Co,,  [1898}  2  Ch.230. 


Power  of  Sale.  819 

Conveyanoing  Act  provides  {z)  that,  where  a  conveyance 
is  made  in  professed  exercise  of  the  power  of  sale  con- 
ferred by  the  Act,  and  the  title  of  the  purchaser  is  not 
impeachable,  any  person  damnified  by  an  unanthorised  or 
improper  or  irregular  exercise  of  the  power  shall  have  his 
remedy  in  damages  against  the  person  exercising  the  power. 
A  sale  by  the  mortgagee  may  be  valid  in  the  sense  that  it 
IS  in  accordance  with  the  power,  but  it  may  have  been 
made  at  an  undervalue  in  consequence  of  some  mistake  for 
which  the  mortgagee  is  responsible.     In  such  a  case  the 
mortgagor  is  entitled  to  credit  for  the  difference  between 
the  price  at  which  the  property  sold  and  the  price  at  which 
it  would  have  sold  if  the  mistake  had  not  been  made  (a). 
Where  a  sale  is  set  aside  as  against  a  purchaser  for  value, 
and  he  is  obliged  to  reconvey  on  payment  of  the  principal, 
interest,  and  costs  due  under  the  mortgage,  he  is  entitled, 
it  appears,   to  recover  from  the    mortgagee   vendor    the 
difference  between  that  amount  and  the  amount  which  he 
paid  for  the  property  (5).    A  sale  may  be  valid  to  the  fullest 
extent  as  against  the  mortgagor,  and  yet  the  purchaser  may 
be  in  such  a  fiduciary  position  to  the  mortgagor  that  he  is 
bound  to  account  to  the  mortgagor  for  any  profit  which 
he  has  made  by  the  sale.     This  would  be  the  case  if  the 
purchaser  was  an  agent  employed  by  the  mortgagor  to  buy 
up  incumbrances  on  his  estates,  or  if  he  had  acquired  as 
confidential  agent  of  the  mortgagor  a  special  knowledge 
of  those  incumbrances.     The  mortgagor  would  be  entitled 
in  such  a  case  to  charge  the  purchaser  with  the  excess  of 
value  of  the  property  over  what  the  purchaser  paid  for 
it.    The   right  of  the  mortgagor  in  this  case  is  entirely 
different  from  his  right  to  redeem,  and  might  be  exercised 
at  the  same  time  as  the  claim  to  an  account  against  the 
mortgagee  vendor. 

Where  a  mortgagee  sells  under  a  power,  whether  con-  SurploB 
ferred  by  the  mortgage  deed  or  the  Conveyancing  Act,  he  proceeds  of 
is  a  trustee  of  the  surplus  proceeds  of  sale  for  the  person  or 


(z)  Section  21  (2). 

la)  See  Tomlin  v.  Luce  (1889),  43  Ch.  D.  191. 
See  Jenkins  y.  Jintes  (I860),  2  Giflf.  99. 


(fl) 
(&) 
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persons  entitled  to  the  equity  of  redemption  (c).  He  is, 
therefore,  unless  under  exceptional  circumstances,  charged 
with  interest  on  those  proceeds  until  he  properly  discharges 
himself  of  them  (d).  Like  every  other  trustee,  he  is  not 
bound  to  inquire  whether  his  cestui  que  trusty  i.e.,  the 
mortgagor,  has  assigned  his  interest.  He,  therefore,  incurs 
no  liability  to  puisne  incumbrancers  without  reference  to 
whose  claims  he  distributes  the  surplus  proceeds  of  sale, 
if  he  has  no  notice  of  their  claims  at  the  time  of  distribu- 
tion (e).  The  mortgagor  in  an  action  against  a  mortgagee 
who  has  sold  is  subject  to  the  same  equitable  terms  as  in 
a  redemption  or  foreclosure  action.  Where  the  mortgagee 
in  possession  has  sold,  an  account  is  given  as  a  matter  of 
course  of  the  proceeds  of  sale  received  by  him  or  by  his 
order  or  for  his  use  or  which,  without  his  wilful  default, 
might  have  been  so  received.  Under  such  an  account 
the  mortgagor  is  not  entitled  to  impeach  or  question  the 
propriety  of  the  sale  or  the  adequacy  of  the  amount  for 
which  the  property  was  sold.  If  the  mortgagor  wishes 
to  question  the  adequacy  of  the  price  obtained  by  the 
mortgagee,  he  must  make  out  a  special  case  for  it  (/). 

(c)  Mattlilitim   V.    Clarke  (1854),   3    Drew.  3 ;    Conyejancing  Act, 
1881,  8.  21  (3). 

(d)  Charlcv  v.  Joneji  (1887).  35  Ch.  D.  544. 
{e)  7%orno  v.  Ifcnrd,  [1895]  A.  C.  495. 
(/)  Mayer  v.  Murray  (1878),  8  Ch.  D.  424. 
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CHAPTEB   XVI. 

EQUITABLE    ASSIGNMENT;  SUBROGATION; 
EQUITABLE    GHABGES. 

Equitable  Assignment. 

Before  the  Judicature  Act  a  debt  or  other  legal  chose  in  Assignment 
action  was  not  assignable  at  common  law.  To  this  rule  ^^w  and  Tn 
there  were  certain  exceptions.  The  King  could  assign  a  equity, 
chose  in  action  that  was  certain.  By  the  custom  of  mer- 
chants bills  of  exchange  were  assignable.  Other  legal 
choses  in  action,  such  as  promissory  notes  and  bail  and 
replevin  bonds,  were  made  assignable  by  statute  (a). 
Where  it  was  desired  to  transfer  the  benefit  of  a  debt, 
it  was  necessary  to  give  the  assignee  an  irrevocable  letter  of 
attorney  to  sue  for  the  debt  in  the  assignor's  name.  A 
provision  was  generally  added  that  the  assignee  should  not 
be  accountable  for  the  debt  when  he  got  it  in,  and  the 
assignor  bound  himself  not  to  recover  the  debt  without  the 
assignee's  consent  (6).  In  equity, -however,  from  the  seven- 
teenth century  onward,  an  assignment  of  a  debt  for  valuable 
consideration,  even  though  by  parol,  was  upheld  against  the 
assignor  (c) ;  and  it  is  now  settled  that  a  voluntary  assign- 
ment of  a  debt  is  valid  in  equity — at  least  where  the  assign- 
ment is  by  writing  under  the  hand  of  the  assignor  (d), 
**  An  agreement,"  said  Lord  Truro  (e),  '*  between  a  debtor 
and  a  creditor  that  the  debt  owing  shall  be  paid  out  of 
a  specific  fund  coming  to  the  debtor,  or  an  order  given  by  a 
debtor  to  his  creditor  upon  a  person  owing  money  or  holding 

(a)  By  the  bankruptcy  statute,  1  Jac.  1,  c.  15,  the  Commissioners  were 
empowered  to  assign  debts  due  to  the  bankrupt. 

(ft)  Examples  in  1  West's  Symboleog.,  ed.  1632,  ss.  424,  456,  521  ;  Per- 
feet  Conveyancer,  1650,  Part  II.,  p.  214  ;  Young  Clerk's  Guide,  1652, 
Part  II.,  pp.  213, 233, 302  ;  Billingharst's  Arcana  Clericalia,  1674,  pp.  308, 
317,  326. 

(<?)  Sari  of  Suffolk  v.  Oreenvill  (1630),  Freem.  Ch.  146 ;  Meeohett  v. 
Bradihaw  (1633),  Nels.  22  ;  Hurst  y.  Goddard  (1670),  1  Ch.  Cas.  169  ; 
Corderoy's  Que  (1675),  Freem.  C.  L.  312. 

(flO  P.  129.  (0  Rodick  V.  Gandell  (1852),  1  D.  M.  &  G.  763.  p.  777. 
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funds  belonging  to  the  giver  of  the  order,  directing  snoh 
person  to  pay  such  funds  to  the  creditor,  will  create  a  valid 
equitable  charge  upon  such  fund ;  in  other  words,  will 
operate  as  an  equitable  assignment  of  the  debts  or  fund  to 
which  the  order  refers."  '*  Where  there  is  a  contract  for 
value,"  says  Lord  Justice  Cotton  (/),  *'  between  the  owner 
of  a  chose  in  action  and  another  person  which  shows  that 
such  person  is  to  have  the  benefit  of  the  chose  in  action,  that 
constitutes  a  good  charge  on  the  chose  in  action.  The  form 
of  words  is  immaterial  so  long  as  they  show  an  intention 
that  he  is  to  have  such  benefit." 

Equitable  An  equitable  assignment  must  be  distinguished  from  a 

distinguished  niandate  (g),    A  mandate  from  a  principal  to  his  agent  gives 
from  no  right  or  interest  to  a  third  person  in  the  subject  matter 

of  the  mandate.  The  mandate  may  be  revoked  at  any  time 
before  it  is  executed,  except  where  an  engagement  for  value 
is  entered  into  with  a  third  person  to  execute  it  for  his 
benefit,  and  it  is  revoked  by  any  disposition  of  the  property 
inconsistent  with  the  execution  of  it  (h).  Instructions 
communicated  by  a  principal  to  his  own  agent  to  apply  the 
property  of  the  principal  in  payment  of  a  particular  creditor 
do  not  per  se  give  that  creditor  any  lien  upon  the  property 
in  the  hands  of  the  agent  (t).  The  mere  announcement  of 
a  principal  even  to  his  creditor  that  he  had  given  instruc- 
tions to  an  agent  to  apply  the  property  of  the  principal  in 
payment  of  the  creditor,  does  not  of  itself  give  the  creditor 
a  lien  (k).  A.,  being  indebted  to  B.,  who  was  pressing  him 
for  payment,  and  having  claims  against  a  railway  company, 
wrote  to  the  solicitors  of  the  company,  requesting  them  to 
pay  to  6.  all  moneys  due  to  A.  from  the  company,  and 
authorising  them  to  receive  such  moneys  for  the  purpose. 
The  solicitors  promised  B.  to  pay  him  the  moneys  on 
receiving  them.     This  is  not  an  equitable  assignment  (l). 

(/)  OorHnge  ?.  IrweU  India  Rubber  Works  (1886),  34  Ch.  D.  128, 
p.  134. 

(y)  See  p.  160. 

(A)  Seott  V.  Parcher  (1817),  3  Mcr.  652,  p.  664  ;  Watton  v.  Duke  qf 
Wellington  (1830),  1  R.  &  M.  602. 

(i)  Scott  V.  Porcher^  $upra. 

(A)  Ex  parte  Heywood  (1815),  2  Rose,  355. 

(0  RodMk  V.  Gandell  (1852),  1  D.  M.  &  G.  763. 
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A  letter  from  a  banker  stating  that  he  has  opened  a  credit 
under  instructions  in  favour  of  the  person  to  whom  the 
letter  is  addressed  is  not  an  equitable  assignment.  It  is 
merely  a  personal  undertaking  which,  if  given  for  valuable 
consideration,  constitutes  a  contract  (m).  In  Ex  parte 
Hall  (n),  Whitting  wrote  to  a  tenant,  requesting  him,  when 
his  Michaelmas  rent  became  due,  to  pay  £200  to  Hall. 
Whitting  then  became  bankrupt.  The  Court  of  Appeal  held 
that  the  letter  by  itself  was  a  revocable  authority,  and  that 
parol  evidence  could  not  be  admitted  to  show  (as  the  fact 
was)  that  it  was  given  in  consideration  of  an  advance,  rent 
being  an  interest  in  land. 

Before  the  Judicature  Act  an  equitable  assignee  had  two  Remedies  of 
remedies :  (1)  He  could  sue  at  law  in  the  name  of  the  ^signee^ 
assignor  on  giving  him  an  indemnity  against  costs  (o),  and  before  Judi- 
it  was  no  answer  to  the  action  at  law  that  the  assignor  was  °*  "^  ^  • 
become  bankrupt  (p),  (2)  If  the  assignor  refused  to  allow 
the  matter  to  be  tried  at  law  in  his  name,  or  if  there  was 
danger  of  collusion  between  the  assignor  and  the  debtor,  courts 
of  equity  had  jurisdiction  to  entertain  a  suit  by  the  assignee 
against  the  debtor  (q).  In  his  suit  in  equity  the  assignee  of 
a  debt,  even  where  the  assignment  was  absolute  on  the  face 
of  it,  had  to  make  his  assignor  party,  primarily  in  order  to 
bind  him  and  prevent  his  suing  at  law,  and  also  in  order 
to  allow  him  to  dispute  the  assignment  if  he  thought  fit. 
This  was  d  fortiori  the  case  where  the  assignment  was  by  way 
of  security  or  by  way  of  charge  only,  because  the  assignor 
had  a  right  to  redeem.  Further,  the  assignee  could  not 
give  a  valid  discharge  for  the  debt  to  the  original  debtor 
unless  he  was  expressly  empowered  to  do  so  by  the  instru- 
ment of  assignment.  The  original  debtor,  whether  he 
admitted  the  debt  or  not,  was  not  concerned  with  the  state 
of  the  accounts  between  the  assignor  and  the  assignee 
where  the  debt  was  assigned  by  way  of  security ;  and  the 

(m)  Morgan  v.  Lariviere  (1876),  L.  R.  7  H.  L.  423. 
(n)  (1879),  10  Ch.  D.  615. 

(o)  See  per  BuLLEB,  J.,  in  Matter  v.  Miller  (1791),  4  T.  R.  320, 
p.  341. 
ip)  Winch  V.  Keeley  (1787),  1  T.  R.  619. 
iq)  Hammond  v.  Messenger  (1838),  9  Sim.  327. 
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rule  was,  that  where  he  did  not  dispute  the  debt  he  should 
have  his  costs  of  suit  out  of  the  debt ;  he  was  regarded  in 
the  light  of  a  stakeholder. 

Judicature         The  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  contains 
8  25  (6)  *  provision  intended  to  simplify  the  remedy  of  the  assignee 

while  protecting  the  original  debtor.  The  Act  provides  (r) : 
"  Any  absolute  assignment,  by  writing  under  the  hand  of  the 
assignor  (not  purporting  to  be  by  way  of  charge  only),  of 
any  debt  or  other  legal  chose  in  action,  of  which  express 
notice  in  writing  shall  have  been  given  to  the  debtor, 
trustee,  or  other  person  from  whom  the  assignor  would 
have  been  entitled  to  receive  or  claim  such  debt  or  chose  in 
action,  shall  be,  and  be  deemed  to  have  been  effectual  in  law 
(subject  to  all  equities  which  would  have  been  entitled  to 
priority  over  the  right  of  the  assignee  if  this  Act  had  not 
passed,)  to  pass  and  transfer  the  legal  right  to  such  debt  or 
chose  in  action  from  the  date  of  such  notice,  and  all  legal 
and  other  remedies  for  the  same,  and  the  power  to  give  a 
good  discharge  for  the  same,  without  the  concurrence  of  the 
assignor."  An  absolute  assignment  not  purporting  to  be  by 
way  of  charge  only  includes  an  assignment  by  way  of  mort- 
gage, whether  there  is  an  express  proviso  for  redemption 
and  reassignment  upon  repayment,  or  whether  the  right  to 
a  reassignment  is  only  implied  from  the  fact  that  the  assign- 
ment is  in  consideration  of  a  loan($).  But  it  does  not 
include  a  conditional  assignment,  e.g,^  an  assignment  until 
money  advanced  by  the  assignee  with  added  interest  be 
repaid  to  him.  The  reason  for  the  distinction  is  that, 
where  a  reassignment  is  required,  notice  of  the  reassign- 
ment will  be  given  to  the  original  debtor,  and  he  will  thus 
know  with  certainty  in  whom  the  legal  right  to  sue  him  is 
vested.  On  the  other  hand,  where  the  assignment  is  con- 
ditional, the  original  debtor  is  left  uncertain  as  to  the  person 
to  whom  the  legal  right  is  transferred  (^).  An  assignment 
which  is  absolute  in  terms  is  within  the  Act,  although  it  is 

(r)  Sect  25  (6). 

(«)  Burlinsm  v.  Hall  (1884),  12  Q.  B.  D.  347  ;  Tanered  v.  DeUgoa  Bay 
Co,  (1889),  23  Q.  B.  D.  239  ;  Durham  Brothert  v.  RoherUm,  [1898J 
1  Q.  B.  765  ;  Hughss  y.  Pitmp  House  Hotel  Co,,  [1902]  2  E.  6.  190. 

(t)  Durham  Brothers  v.  Robertson,  supra. 
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made  subject  to  a  trust  for  the  assignor  in  certain  events  in 
respect  of  the  proceeds  of  the  debt  assigned  (u).  An  absolute 
assignment  of  a  future  debt  is  within  the  Act  {x).  It  is 
doubtful  whether  the  assignment  of  a  definite  part  of 
an  entire  debt  is  within  the  Act  (y) ;  the  assignment 
of  an  undefined  portion  of  a  future  debt  is  not  within 
the  Act  (z).  Notice  is  valid  although  it  is  not  given  to  the 
debtor  until  after  the  assignor's  death  (a). 

Questions  in  reference  to  the  efPect  of  an  equitable 
assignment  may  arise,  first,  between  the  assignor  and  the 
assignee ;  secondly,  between  persons  claiming  in  the  bank- 
ruptcy or  liquidation  of  the  assignor  and  the  assignee ; 
thirdly,  between  the  assignee  and  the  original  debtor ;  and 
fourthly,  between  an  original  and  a  subsequent  assignee. 

I.  An  assigment  of  a  debt  is  complete  as  between  assignor  Questions 
and  assignee,  although  no  notice  is  given  to  the  debtor  (6).  l>®^^®«^the 
If  the  assignor  gets  in  or  releases  a  debt  which  he  has  his  trustee  in 
assigned,  he  is  liable  to  the  assignee  (c).  bankniptcy 

II.  Where  an  equitable  assignment  has  taken  place  the  assignee, 
property  assigned,  so  far  as  is  necessary  to  satisfy  the 
assignee,  ceases  to  be  the  property  of  the  assignor,  and 
therefore  cannot  be  claimed  by  his  trustee  in  bankruptcy, 
except  where  the  trustee  is  enabled  by  statute  to  assert  a 

title  paramount  to  the  bankrupt.  The  order  and  disposition 
clause  of  the  last  Act  (d)  excludes  from  its  operation  choses 
in  action  ''other  than  debts  due  or  growing  due  to  the 
bankrupt  in  his  trade  or  business."  A  bankrupt  is  not 
reputed  owner  of  his  trade  debts  where  the  debtor  has 
knowledge,  howsoever  acquired,  that  he  has  assigned  them. 
It  is  not  necessary  that  such  knowledge  should  arise  from 

(u)  Comfort  v.  Bettg,  [1891]  1  Q.  B.  737.  See  Mercantile  Bank  of 
London  v.  Ih:an^,  [1899]  2  Q.B.  618. 

(a?)  Br  ice  v.  BannUter  (1878),  3  Q.  B.  D.  569  ;  Walker  v.  Bradford 
Old  Bank  (1884),  12  Q.  B.  D.  511. 

(y)  Durham  Brothers  v.  Robertson,  supra,  pp.  774,  776  ;  Hughes  v. 
Pump  Hou,se  Hotel  Co.,  supra,  p.  196. 

(jz)  Jtmes  V.  Humphreys,  [1902]  1  K.  B.  10. 

(a)   Walker  v.  Bradford  Old  Bank,  supra, 

(V)  Gorringe  v.  Irwell  Jndi/i  Rubber  Works  (1886),  34  Ch.  D.  128  ; 
In  re  Patrick,  [1891]  1  Ch.  82. 

(ff)  Fashon  v.  Atwood  (1680),  2  Ch.  Cas.  636  ;   In  re  Patrick,  supra. 

Id)  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  44. 
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Questions 
between 
assignee  and 
original 
debtor. 


notice  given  by  the  assignee  (e).  Where  the  assignment 
is  voluntary,  a  trustee  in  bankruptcy  may  also  assert  a 
paramount  title  to  the  bankrupt  by  virtue  of  the  provisions 
avoiding  certain  voluntary  settlements.  The  rules  in  bank- 
ruptcy which  swell  a  bankrupt's  assets,  e,g.,  the  order  and 
disposition  clause,  the  fraudulent  preference  clause,  and  the 
sections  which  defeat  certain  settlements  and  executions, 
are  not  appUcable  to  the  administration  by  the  court  of  the 
assets  of  a  deceased  person,  nor  (except  in  cases  within 
s.  164  of  the  Companies  Act,  1862  (25  &  26  Vict.  c.  89) )  to 
the  winding  up  of  companies  (/). 

III.  If  a  person  enters  into  a  contract  and,  without  notice 
of  any  assignment,  fulfils  it  to  the  person  with  whom  he 
made  the  contract,  he  is  discharged  from  his  obligation.  A 
change  of  title  is  not  to  be  presumed  in  any  case  in  which 
the  original  party  to  a  contract  comes  forward  and  claims  its 
performance  where  the  other  party  has  no  notice  of  anything 
to  displace  his  right  (g).  It  follows  that  if  a  debtor  has  no 
notice  that  the  debt  due  from  him  has  been  assigned,  he 
incurs  no  liability  to  the  assignee  by  paying  his  original 
creditor.  The  debtor  is  liable  at  law  to  his  original  creditor, 
and  at  law  must  pay  him  if  he  sues  in  respect  of  it.  It  follows 
that  he  may  pay  without  suit.  Nor  is  there  any  distinction 
between  actual  payment  and  a  bond  fide  settlement  of 
accounts  between  a  debtor  and  his  creditor  (/i).  On  the 
other  hand,  a  debtor  who  pays  the  original  creditor  after 
notice  that  the  debt  has  been  assigned,  is  liable  to  pay  the 
money  over  again  to  the  assignee  {i).  Where  there  are  con- 
flicting claims  to  receive  the  debt,  e,g,,  where  the  validity  of 
the  assignment  is  disputed,  the  debtor  is  entitled  to  inter- 
plead, or  to  pay  the  debt  into  court  (k).    If  he  chooses  to 

ie)  Ex  parte  Stewart  (1864),  4  D.  J.  &  S.  543  ;  JSx  parte  Agra  Bank 
C1868),  L.  R.  3  Ch.  665  ;  Colonial  Bank  v.  Whinney  (1886),  11  App.  Cas. 
426,  p.  435. 

(/)  PraU  V.  Inman  (1889),  43  Ch.  D.  175 ;  In  re  Baker  (1890), 
44  Ch.  D.  262,  p.  271 ;  In  re  Leng,  [1895]  1  Ch.  662  ;  Hasluck  v.  Clark, 
[1899]  1  Q.  B.  699. 

(^)  See  per  Lords  Sulbobne  and  Blagkbubn  in  Olyn,  Mills  ^  Co,  y. 
East  and  West  India  Bocks  Co.  (1882),  7  App.  Cas.  591,  pp.  596,  612. 

(A)  Stocks  V.  Bobson  (1853),  4  D.  M.  &  G.  11. 

(i)  Roberts  v.  Lloyd  (1840),  2  B.  376. 

(A)  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  25  (6). 
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pay  one  of  the  claimants  after  he  has  notioe  that  there  are 
conflicting  claims,  he  is  liable  to  the  other  if  that  other's 
claim  turns  out  to  be  well  founded  (Q.  The  original  debtor 
cannot  interplead  unless  there  are  conflicting  claims.  The 
mere  fact  that  the  assignee  is  only  a  mortgagee  does  not  of 
itself  give  the  debtor  any  right  to  call  on  the  assignor  and 
assignee  to  interplead.  The  debtor  is  only  entitled  to 
interplead  if  the  mortgagor  gives  notice  to  him  that  the 
mortgagee's  demand  has  been  satisfied  (m),  or  if  the  debtor 
has  reasonable  ground  for  believing  that  this  is  the  case  (n). 
Notice  to  a  debtor  who  has  given  a  negotiable  instrument  in 
payment  of  his  debt,  that  the  debt  has  been  assigned,  can  be 
disregarded  by  the  debtor  (o). 

'<  An  assignee  of  a  chose  in  action,"  said  James,  L.J.  (p),  Afisignee 
"takes  subject  to  aU  rights  of  set-off  and  other  defences  J^ ^^j^jj*^^ 
which  were  available  against  the  assignor,  subject  only  to 
this  exception,  that  after  notice  of  an  assignment  of  a  chose 
in  action,  the  debtor  cannot,  by  payment  or  otherwise,  do 
anything  to  take  away  or  diminish  the  rights  of  the  assignee 
as  they  stood  at  the  time  of  the  notice  "  (q).  At  law,  before 
the  Judicature  Act,  where  the  assignee  of  a  debt  brought  an 
action  in  the  name  of  the  assignor,  the  debtor  was  originally 
entitled  to  set  up  all  such  legal  defences  and  rights  of  set-off 
as  he  had  against  the  assignor  at  the  time  of  action  brought. 
A  court  of  equity,  however,  restrained  the  debtor  from 
making  use  of  any  defence  or  right  of  set-off  which  he  could 
not  have  made  use  of  against  the  assignor  if  the  action  had 
been  brought  at  the  time  when  notice  of  the  assignment  was 
given  to  the  debtor.  Where  the  assignee  sued  the  debtor  in 
equity,  the  debtor  was  entitled  to  the  same  rights  of  set-off 
as  he  would  have  been  entitled  to  in  an  action  at  law,  but  to 

(0  Jones  V.  Farrell  (1857),  1  De  G.  &  J.  208. 

(7/0  Besborough  v.  Ifarris  (1856),  5  D.  M.  &  G.  439. 

(«)  ffockey  V.  Western,  [18981  1  Ch.  350. 

(o)  BcTice  V.  Shearman,  [1898J  2  Ch.  582. 

Xp)  Roxhurghe  v.  Cdx  (1881),  17  Ch.  D.  520,  p.  526. 

(g)  Where  a  debt  is  legally  BRsignable  apart  from  the  Jndicatare  Act, 
the  asgignee  takes  free  from  equities.  For  instance,  the  assignee  of  an 
estate  who  snes  for  the  breach  of  a  covenant  which  mns  with  the  land  at 
law  is  not  affected  by  a  defence  personal  to  the  original  covenantee  (^David 
y.  Sahin,  [1893]  1  Ch.  523,  pp.  537,  540,  545). 
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no  greater  rights.    These  rights  of  the  debtor  are  preserved 
by  the  Judicature  Act,  and  are  as  follows : 

(a-)  The  debt  which  is  assigned,  may  arise  under  a  con- 
tract which  contains  stipulations  for  the  performance  of  acts 
by  the  assignor.  The  question  then  is,  whether  the  debt 
and  the  other  stipulations  are  independent,  or  whether  the 
debt  is  so  closely  connected  with  the  other  stipulations  that 
it  would  be  unjust  to  allow  the  assignee  to  enforce  the  debt 
without  making  compensation  for  the  breach  of  the  other 
stipulations  (r).  Hence,  unliquidated  damages  may  be  set 
off  against  an  assignee  if  they  flow  out  of  and  are  inseparably 
connected  with  the  dealings  and  transactions  which  also  give 
rise  to  the  subject  of  the  assignment  (5). 

(b.)  Where  the  debt  which  is  assigned,  and  the  debt 
which  it  is  sought  to  set-off  originate  independently,  the 
right  of  the  debtor  is  fixed  as  at  the  date  when  notice  of  the 
assignment  is  given  him.  The  following  rules  then  apply : 
(i.)  After  notice  of  an  equitable  assignment  of  a  chose  in 
action,  the  debtor  cannot  set-off  against  the  assignee  a  debt 
which  accrues  due  subsequently  to  the  date  of  notice,  even 
though  that  debt  may  arise  out  of  a  liability  which  existed 
at  or  before  the  date  of  notice  {t),  (ii.)  But  the  debtor 
may  set-off  as  against  the  assignee,  a  debt  which  accrues 
due  before  notice  of  the  assignment,  although  it  is  not 
payable  till  after  («).  Both  these  rules  are  illustrated  by 
the  case  oi  ^Christie  v.  Taunton,  Delmard,  Lane  d  Co.{x), 
In  that  case,  A.  assigns  to  B.  the  debentures  of  company  C. 
These  debentures  become  payable  in  the  events  which 
happened  on  November  19th.  Notice  is  given  of  the 
assignment  to  the  company  on  November  6th.  Calls 
are  made  on  A.'s  shares  on  November  3rd,  payable  on 
November  20th.    These  calls  may  be  set  against  the  deben- 

(r)  Smith  v.  Parkes  (1852),  16  B.  115. 

(*)  Ooremment  of  Newftyimdland  v.  Newfitundland  Bail,  Co,  (1888), 
13  App.  Cas.  199. 

(0  WaUon  V.  Mid-  Wales  Rail.  Co.  (1867),  L.  R.  2  C.  P.  593  ;  Chridie 
V.  Taunton,  Delmard,  Lane  Jj'  Cv,,  [1893]  2  Ch.  176. 

(w)   WiUon  V.  Gabriel  (1863),  4  B.  &  S.  243 ;  Christie  v.  Taunton, 
Delmard,  Lane  «$•  Co,^  supra,  (x)  Supra. 
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ture  debt.     Other  calls  are  made  which  accrue  due  on 
November  19th.     These  calls  cannot  be  set  off. 

Where  the  debtor  had  an  equitable  claim  against  the 
assignor,  e.g.y  an  equity  to  have  the  debt  set  aside  for 
fraud,  a  court  of  equity,  at  the  instance  of  the  debtor, 
restrained  the  assignee  from  suing  at  law ;  and  if  the 
debt  was  by  bond,  the  court  entertained  a  suit  to  have 
the  bond  delivered  up  (y) ;  and  this  right  may  now  be  set 
up  as  a  defence  to  an  action  by  the  assignee  or,  if  the 
case  requires,  be  made  the  foundation  of  an  independent 
suit  by  the  debtor. 

Although  a  debt  is  primd  facie  only  assignable  subject  to  Transfer  of 
all  rights  of  set-off  and  equities  available  against  the  £^^  ©miities. 
creditor  until  notice  given,  a  debtor  may,  either  by  his 
conduct  at  the  creation  of  the  security  or  by  a  subse- 
quent acknowledgment  of  its  validity,  be  precluded  from 
setting  up  against  an  assignee  for  value  a  right  of  set-off  or 
an  equity  which  he  might  have  against  the  assignor.  He 
may  be  so  precluded  by  the  operation  of  one  or  other  of 
several  principles:  (1)  A  debtor  may  contract  with  his 
creditor  that  he  will  pay  the  debt  to  the  assignee  of  the 
creditor,  whether  he  be  such  assignee  by  instrument  in 
writing  or  by  mere  delivery  of  the  obligation,  without 
regard  to  any  set-off  or  equity  which  he  may  have  against 
his  creditor ;  and  any  assignee  will  be  entitled  to  the  benefit 
of  the  contract  (z).  (2)  Bepresentations  may  be  made  by  a 
debtor  at  the  creation  of  the  security  that  the  debt  is  assign- 
able free  from  equities  with  a  view  to  their  being  shown  to 
every  intending  assignee.  As  such  they  may  amount  to  a 
promise  for  which  the  consideration  is  supplied  by  taking 
the  assignment,  and  a  direct  legal  contract  is  thus  con- 
stituted between  the  debtor  and  assignee  (a).  (3)  Conduct 
by  a  creditor  either  at  or  after  the  creation  of  the  security 

(y)  Turton  v.  Bensm  (1718),  1  P.  Wme.  496  ;  Free.  Ch.  522. 

(z)  In  re  Agra  and  Mastermans  Bank  (1867),  L.  R.  2  Ch.  891 ;  In  re 
Blakely  Ordnance  Co.  (1867),  L.  R.  8  Ch.  154  ;  In  re  Ooy  ^  Co.,  Limited, 
[1900]  2  Ch.  149. 

(a)  In  re  Agra  and  Magterman^s  Bank, supra;  In  re  General  Ettates 
Co.  (1868),  L.  R.  3  Ch.  758. 
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equitable 

assignmentii 


may  amount  to  an  estoppel  in  favour  of  any  person  altering 
his  position  on  the  faith  of  such  conduct.  The  conduct 
must  of  course  precede  the  assignment  (b).  Thus,  if  a 
debtor  gives  a  receipt  for  a  larger  sum  than  he  has  actually 
received,  he  cannot  set  up  the  true  state  of  the  case  as 
against  a  bond  fide  assignee  for  value  (c).  (4)  It  is  the 
better  opinion  that  a  limited  company  may  give  to  its 
debentures  the  character  of  negotiable  instruments  {d), 

rV.  The  priority  of  equitable  assignments  as  between 
themselves  is  determined  by  the  order  in  time  at  which 
notice  of  them  is  given  to  the  original  debtor ;  but  a  later 
assignee  who  had  notice  of  a  prior  assignment  when  he  took 
his  own  cannot  gain  priority  over  it  by  giving  the  prior 
notice  to  the  debtor.  It  is  enough  for  priority  if  notice  be 
given  to  the  person  by  whom  payment  of  the  assigned  debt 
is  to  be  made,  whether  that  person  is  himself  liable  or  is 
merely  charged  with  the  duty  of  making  the  payments  (e). 
Notice  has  no  efPect  if  given  to  a  mere  possible  agent  before 
he  is  an  actual  agent  (/) ;  but  notice  is  effectual  although 
the  right  of  the  assignor  to  receive  the  money  and  the  con- 
sequent obligation  of  the  debtor  to  pay  it  is,  at  the  time 
when  the  notice  is  given,  merely  conditional,  so  long  as  the 
person  who  receives  the  notice  is  himself  bound  by  some 
contract  or  obligation,  existing  at  the  time  when  the  notice 
reaches  him,  to  receive  and  to  pay  over,  or  to  pay  over,  if 
he  has  previously  received,  the  fund  out  of  which  the  debt 
is  to  be  satisfied.  Hence,  notice  is  effectual  if  it  is  given 
after  a  fund  in  the  hands  of  an  agent  has  become  absolutely 
due  to  the  assignor,  although  certain  formalities  require  to 
be  performed  before  he  can  demand  payment  of  it  in 
cash  (g). 


(b)  Athenceum  Life  Asturanee  Co,  v.  Pooley  (1858),  3  De  G.  JE  J.  294. 

(r)  Bickerton  v.  Walker  (1885),  31  Ch.  1).  151. 

(<£)  Bcehuanaland  Reploration  Co.  v.  London  Trading  Banh^  [1898] 
2  Q.  B.  658  ;  Edelgtein  v.  Sehuler,  [1902]  2  K.  B.  144. 

(0  Adduon  v.  Cox  (1872),  8  Ch.  76. 

(/)  Buller  V.  Plunkett  (1860),  IJ.  &  H.  441  ;  Somerset  v.  Cox  (1865), 
33  B.  634  ;  Johnntone  7.  Cox  (1881),  19  Ch.  D.  20. 

(^)  Addito7i  V.  Cox,  supra. 
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Subrogation. 


Closely  connected  with  the  doctrine  of  equitable  assign- 
ment is  the  doctrine  of  subrogation  (h).  Subrogation  arises 
under  the  following  circumstances.  A  payment  by  A.  to  B. 
may  have  the  effect  of  swelling  the  assets  or  diminishing 
the  liabilities  of  C,  but  it  may  not  give  A.  in  law  any  direct 
remedy  against  C.  In  such  a  case  a  court  of  equity  allows 
A.  to  stand  in  the  shoes  of  B.  and  to  enforce  against  G.  in 
equity  corresponding  rights  to  those  which  B.  would  have 
against  him  at  law  or  in  equity.  A.  is  treated  as  the 
assignee  of  B.'s  claim  against  C,  and  can  enforce  it,  subject 
to  all  equities  and  rights  of  set-off  which  G.  may  have 
against  B.  For  instance,  at  law  a  husband  who  deserts 
his  wife  is  liable  for  necessaries  supplied  to  her,  and  they 
who  supply  them  may  sue  him  at  law.  But  if  money  is 
advanced  to  the  wife  to  purchase  necessaries,  the  money, 
although  in  fact  so  applied,  cannot  be  recovered  at  law.  In 
equity,  however,  a  party  who  has  advanced  money  to  a 
deserted  wife  which  is  proved  to  have  been  actually  spent 
in  paying  for  necessaries  may  stand  in  the  place  of  those 
who  have  furnished  the  necessaries  and  sue  the  husband 
directly  for  the  amount  (i).  Another  illustration  of  the 
principle  is  this:  If  an  executor  is  directed  by  a  will  to 
csury  on  the  testator's  business,  he  has  a  right,  as  against 
persons  claiming  under  the  will,  to  be  indemnified  against 
the  debts  incurred  in  carrying  on  the  business  out  of  the 
assets  appropriated  by  the  testator  to  carry  it  on  or  acquired 
in  the  course  of  carrying  it  on.  But  persons  to  whom  the 
executor  has  incurred  debts  in  carrying  on  the  business  are 
at  law  creditors  of  the  executor  in  his  personal  capacity 
merely.  They  are  not  creditors  of  the  testator,  nor  have 
they  any  claim  at  law  upon  any  part  of  the  testator's 
assets  (k).  In  equity,  however,  they  are  subrogated  to  the 
executor's    right    of   indemnity,   and    may  stand    in  the 

(A)  Swper  Campbell,  C,  in  Jenner  v.  Morris  (1861),  3  De  F.  &  J.  45, 
p.  52. 

(0  BarrU  v.  Lee  (1818),  1  F.  Wms.  482  ;  Jenner  y.  MorrU  (1861), 
3  De  F.  &  J.  45.    See  also  Marlow  y.  PUfeUd  (1719),  1  P.  Wms.  558. 

(It)  Farhall  y.  I[irhall  (1871),  7  Ch.  123 ;  In  re  Morgan  (1881), 
18  Ch.  D.  93. 
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executor's  place  against  the  assets  originally  devoted  to 
the  business  or  acquired  in  carrying  it  on.  They  have  the 
same  right  of  indemnity  which  the  executor  has,  and  no 
greater  right.  If  the  executor  is  in  default  to  the  estate,  he 
loses  his  right  of  indemnity  'pro  tantOy  and  the  creditors  of 
the  business  lose  it  with  him  (Z),  but  if  only  one  of  several 
executors  is  a  defaulter,  the  creditors  are  entitled  to  stand 
in  the  shoes  of  those  whose  accounts  are  clear  (m).  If  an 
executor  carries  on  his  testator's  business  without  authority, 
the  acquiescence  of  the  beneficiaries  in  his  conduct  or  their 
subsequent  confirmation  of  it  may  give  him  a  right  to  an 
indemnity  either  personal  or  out  of  specific  assets  as  against 
them ;  and  creditors  of  a  testator,  who,  of  course,  are  not 
bound  by  any  directions  in  the  testator's  will,  may  also  be 
obliged  on  similar  grounds  to  indemnify  the  executor.  In 
either  of  these  cases  the  creditors  of  the  business  are 
entitled  to  stand  in  the  executor's  place  (w). 

Ultra  vires         A  class  of  cases  has  long  been  considered  as  falling  within 
borrowing  by  ^j^jg  principle  which  (according  to  the  latest  decision)  is  to  be 

corporation.  xr  j^  \  o  / 

supported  on  another  ground.  A  corporation  which  has  a 
limited  power  of  borrowing  money  borrows  in  excess  of  its 
power,  and  applies  the  loan,  or  part  of  it,  in  payment  of  debts 
already  due  or  thereafter  becoming  due  from  it.  The  lender 
is  entitled  to  recover  from  the  corporation  the  amount  of  the 
loan  so  far  as  it  was  applied  in  the  payment  of  debts  which 
were  properly  enforceable  against  the  corporation.  In  some 
cases  this  doctrine  has  been  treated  as  based  on  the  principle 
of  subrogation.  The  lender,  it  was  said,  stands  in  the  shoes 
of  creditors  whose  debts  have  been  paid,  and  is  subrogated 
to  their  remedies  against  the  corporation  (o).  The  question 
then  arose  in  a  case  where  there  were  creditors  of  different 
degrees  and  the  lender  sought  to  stand  in  the  shoes  of 
creditors  of  a  higher  degree  as  against  creditors  of  a  lower 

(0  Ux  parte  Garland  (1804),  10  Ves.  110;  In  re  John san  QIBSO), 
15  Ch.  D.  648.     See  also  In  re  mundell  (1890),  44  Ch.  D.  I. 

(»0  In  re  Frith,  [1902]  1  Ch.  342. 

(n)  See  j;^r  Lord  Macnaghtkn,  in  Dowse  v.  Qorton,  [1891]  A.  C.  190, 
p.  203. 

(o)  JS^.^.,  GlPFABD,L.J.,  in  Ex  parte  Williamson  (1869),  6  Ch.  809, 
p.  313,  and  Fry,  L.J.,  in  delivering  the  judgment  of  the  Court  of  Appeal 
in  Baroness  Wetihck  v.  Hirer  Dee  Ch.  (1887),  19  Q.  B.  D.  155,  p.  165, 
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degree.  It  was  held  there  that  the  cases  really  proceeded 
on  the  principle  that  all  limitations  of  the  borrowing  power 
of  a  corporation  must  be  looked  at  with  reference  to  the 
object  for  which  they  were  imposed.  That  object  is  to  keep 
down  the  liabilities  of  the  cprporation.  If  those  liabihties 
are  not  in  reality  increased  by  a  transaction  which  is  primd 
facie  one  of  borrowing,  the  lender  stands  in  the  same  posi- 
tion towards  the  corporation  as  if  his  loan  had  been  in  form 
as  it  was  in  substance  within  its  power  (p).  Otherwise  the 
whimsical  result  would  follow  that  a  lender  to  a  company 
which  had  exhausted  its  borrowing  power  might  (if  the  loan 
were  employed  in  paying  off  creditors  who  had  a  preferential 
claim)  stand  in  a  better  position  than  a  lender  whose  loan 
had  been  validly  contracted. 

Assignment  of  After-acquired  Property. 

A  bare  possibility  in  land  (such  as  the  expectation  which  Possibilities 
an  heir  has  of  succeeding  to  his  ancestor)  and  d  fortiori  an  ^  ^^^q* 
interest  in  hereditaments  to  be  acquired  by  the  grantor  can-  assignable  at 
not  be  disposed  of  at  law  {q).    On  the  same  principle,  a  ^^ 
disposition  of  personal  chattels  which  do  not  belong  to  the 
grantor  at  the  time  of  the  .grant  is  void  at  law  (r).    Where 
there   are   words  which  purport    to  grant   after-acquired 
chattels,  these  words  may  become  operative  at  law  by  virtue 
of  a  subsequent  act — novus  actus  interveniens — done  by  the 
grantor  with  the  view  of  carrying  his  former  disposition  into 
effect.    Thus,  if  the  grantor  consents  to  the  grantee  taking 
possession  of  the  chattels  which  he  has  purported  to  grant, 
the  legal  title    to    the    chattels    becomes  vested    in    the 
grantee  (s). 

(jp)  Per  LiNDLBY,  M.K.,  in  In  re  Wrexham^  3/old,  and  Connah^n 
Qu(Ly  Rail,  Co,,  [1899]  1  Ch.  440,  p.  446.  The  language  of  Lord 
Selbobne,  in  Blackburn  Building  Society  y.  Cunliffe  Brookt  Sf  Co, 
(1882),  22  Ch.  D.  61,  p.  71,  is  to  the  same  effect. 

(;)  Perk.,  B.  65  ;  Bacon's  Maxims,  14  ;  LampeVs  Case  (1612),  10  Kep. 
46  b. 

(r)  Orantham  v.  Sawley  (1615),  Hob.  132  ;  Lunn  y.  Thornton  (1845), 
1  C.  B.  379. 

(*)  Litnn  y.  Thornton^  supra  ;  Congreve  ▼.  Eeetts  (1854),  10  Ex.  298  ; 
Reeves  v.  Barlow  (1884),  12  Q.  B.  D.  436. 
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but  aasign-  Courts  of  equity,  however,  hold  that  possibilities  and  ex- 

equity,  pectations  might  be  the  subject  of  contract.     If  the  contract 

was  of  a  kind  of  which  specific  performance  was  normally 
given,  the  court  enforced  it  specifically,  although  it  related 
to  a  possibility  or  expectation  (t) ;  and  if  a  contract  related 
to  a  possibility  or  expectation  and  one  of  the  parties  had 
executed  the  consideration,  the  court  bound  the  property  from 
the  time  when  it  vested  in  interest  or  was  acquired,  even 
though  the  contract  was  not  one  of  which  specific  perfor- 
mance strictly  so  called  was  normally  given  or  could  be 
given  (u).  The  jurisdiction  to  bind  property  which  A.  has 
agreed  to  assign  to  B.,  if  and  when  A.  acquires  it,  in  cases 
where  the  consideration  has  been  executed  by  B.  is  entirely 
distinct  from  the  jurisdiction  to  enforce  the  specific  perfor- 
mance of  executory  contracts  {x).  A  contract  by  A.  to  assign 
after-acquired  property  to  B.  may  amount  to  a  contract  that 
when  the  property  is  acquired  A.  will  execute  a  conveyance 
or  mortgage  of  it,  and,  if  the  contract  has  this  meaning,  it 
gives  merely  a  personal  right  to  B.  against  A.,  and  the 
property  is  not  bound  until  the  document  is  executed.  But 
a  contract  by  A.  to  assign  after-acquired  property  to  B.  is  as 
a  rule  intended  finally  to  regulate  the  rights  of  the  parties. 
When  this  is  the  case,  and  when  the  consideration  is  executed 
by  B.,  the  court  may  be  said  to  perform  the  contract  speci- 
fically in  the  sense  that  it  will  or  may  enforce  it  in 
specie,  i,e,,  not  by  giving  damages  for  its  breach,  but  by 
carrying  out  the  trust  created  in  favour  of  B.,  either  by 
appointing  a  receiver  or  granting  an  injunction  or  directing 
a  sale.  Where  the  contract  is  of  this  nature,  the  property  is 
bound  from  the  moment  that  A.  acquires  it.  From  that  moment 
he  is  a  trustee  of  the  property  for  B.,  and  B.  as  cestui  que 
trust  acquires  an  equitable  estate  or  interest  in  the  property. 
The  contract  may  take  the  form  of  an  immediate  assign- 
ment of  after- acquired  property.     There  is  no  difference  in 

(f)  Wiseman  y.  Boper  (1645),  1  Ch.  Rep.  158 ;  Beckley  y.  Newland 
(1723),  2  P.  Wms.  182. 

(u)  Bobson  V.  Trevor  (1723),  2  P.  Wms.  191 ;  Theobalds  y.  Buffoy 
(1730),  9  Mod.  102  ;  Lyde  v.  Mynn  (1883),  1  My.  &  K.  683.  Warvutrey  v. 
Tanfield  (1628),  1  Ch.  R.  29,  is  perluips  a  still  earlier  instance. 

(jb)  See  per  Lord  Magkaghten  in  TaUby  v.  Official  Receiver  (1888), 
13  App.  Cas.  528. 
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substance  between  this  and  a  contract  to  assign  the  property. 
In  both  cases  the  matter  inevitably  rests  in  contract  until 
the  property  is  acquired.  "  An  assignment,"  says  Lord 
Habdwicke,  "always  operates  by  way  of  agreement  or  con- 
tract ;  amounting  in  the  consideration  of  this  court  to  this, 
that  one  agrees  with  another  to  transfer  and  make  good 
that  right  or  interest,  which  is  made  good  here  by  way  of 
agreement"  (y).  In  some  contracts  to  assign  after-acquired 
property  the  description  of  the  property  may  be  so  vague  that 
the  court  cannot  ascertain  whether  any  specific  item  when 
acquired  comes  within  the  description.  In  this  case  the 
contract,  although  it  does  not  look  forward  to  the  execution 
of  any  further  instrument,  cannot  be  specifically  enforced  by 
the  court  (z).  It  cannot  be  enforced  because  of  the  un- 
certainty of  the  subject-matter  over  which  it  is  intended  to 
operate,  and  in  this  sense  it  is  true  that  the  court  can  only 
act  on  the  property  where  the  contract  is  one  of  which  it 
grants  specific  performance.  The  test  whether  a  contract  to 
assign  after-acquired  property  will  be  specifically  enforced 
in  equity  is  whether  the  property  is  so  described  that  a 
regular  assignment  of  it  could  be  made,  but,  if  the  property 
is  sufficiently  described,  the  contract  will  be  enforced,  not  by 
directing  the  execution  of  a  regular  assignment,  but  by  en- 
forcing a  trust. 

From  the  principles  stated  above,  three  main  consequences  Efl^ts  of 
follow :  First.  A  contract  by  A.  for  valuable  consideration  assignment 
to  assign  property  to  be  acquired  by  him,  whether  it  is  acquired  pro- 
expressed  as  a  contract,  or  whether  it  takes  the  form  of  an  p«rty. 
immediate  assignment,   merely  binds  A.  personally  until 
the  property  comes  into  existence.     If  A.  becomes  bankrupt 
and  obtains  his  discharge  before  the  property  is  acquired, 
the  property  when   acquired   is   no  longer  bound  by  the 
contract.    The  liability  in   respect  of  the  contract  is  a 
liability  proveable  in  the  bankruptcy;  and  the  discharge 
amounts  to  a  release  of  every  liability  so  proveable.    In 
Collyer  v.  Isaacs  (a),  a  debtor  assigned  by  bill  of  sale  to  a 

(y)   Wrwht  y.  Wright  (1760),  1  Yen.  sen.  409,  p.  412. 
(«)  See  In  re  Clarke  (1887),  36  Ch.  D«  348  ;  TaUby  ▼.  Official  Receiver 
(1888),  13  App.  Cas.  523. 
(a)  (1881),  19  Ch.  D.  342. 
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creditor  certain  specified  chattels  at  bis  place  of  business, 
and  all  other  chattels  which  might  at  any  time  thereafter 
be  brought  thereon  in  addition  thereto,  or  in  substitution 
thereof.  The  debtor  liquidated  and  obtained  his  discharge. 
The  Court  of  Appeal  held  that  the  creditor  had  no  right 
to  chattels  brought  on  the  business  premises  after  the 
discharge.  Jessel,  M.E.,  expressly  confined  his  judgment 
to  the  case  where  there  is  both  a  general  liability  in  respect 
of  a  debt  which  is  barred  by  a  discharge  in  bankruptcy, 
*  and  a  liability  in  respect  of  a  covenant  to  secure  that  debt. 
In  such  a  case  a  discharge  frees  the  bankrupt  not  only 
from  the  principal  liability  to  pay  the  debt,  but  also  from 
the  ancillary  liability  to  give  security  for  it  on  his  after- 
acquired  chattels  (5).  He  declined  to  give  an  opinion 
whether  the  same  principle  would  apply  to  the  case  of  a 
marriage  settlement  containing  a  covenant  to  settle  after- 
acquired  property.  It  is  difficult  to  estimate  in  damages 
the  breach  of  a  contract  to  assign  after-acquired  property. 
Non  constat  that  any  will  be  acquired.  It  might  be  held, 
therefore,  that  such  a  liability  is  not  proveable.  Secondly. 
When  A.  acquires  property  which  comes  within  the  scope 
of  the  contract,  that  property  is  bound.  A.  becomes  a 
trustee  of  it  for  the  assignee.  The  assignee  acquires  an 
equitable  interest  in  the  property.  It  is  not  necessary  that 
any  fresh  act  should  be  done  by  A.  to  perfect  the  equitable 
interest  of  the  assignee  (c).  Thirdly.  The  interest  acquired 
by  the  assignee  in  after-acquired  property,  when  it  is 
acquired,  is  an  equitable  interest.  As  such  it  is  not  avail- 
able against  a  purchaser  for  value  without  notice  of  a  legal 
interest  in  the  property  (d). 

Voluntary  It  is  not  settled  whether  a  voluntary  assignment  of  a 

*^^|j^®^^ ^^  possibility  or  expectation  will  be  enforced  by  the  court, 
expectation.    In  the  early  part  of  the  eighteenth  century  the  court  refused 


(b)  P.  352. 

(c)  Holroyd  v.  MarsJuill  (1862),  10  H.  L.  Cas.  191,  pp.  211,  218  ;  In 
re  Clarke  (1887j,  36  Ch.  D.  348 ;  TaUby  v.  Official  Receiver  (1888). 
13  App.  Cas.  623. 

(<f)  Joseph  y.  LyoTis  (1884),  15  Q.  B.  D.  280  ;  JIallas  v.  RoUiison 
(1885),  15  Q.  B.  1).  288. 
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to  enforce  such  an  assignment  (e).  In  Wright  y.  Wright  (/), 
Lord  Habdwicee  upheld  a  conveyance  of  a  contingent 
interest  in  lands  to  a  younger  son  in  consideration  of  natural 
love  and  affection  against  the  heir-at-law  of  the  grantor. 
He  treated  the  assignment,  however,  as  equivalent  to  a 
conveyance  for  valuable  consideration.  In  Meek  v.  Kettle- 
well  (g),  Lord  Lyndhurst,  affirming  Wigram,  V.-C,  refused 
to  enforce  a  voluntary  assignment  of  a  contingent  rever- 
sionary interest,  although  the  assignment  was  so  far 
complete  that  no  relief  was  asked  against  the  assignor.* 
This  decision  can  only  be  supported  on  the  ground  that 
a  possibility  cannot  be  the  subject  of  trust,  but  only  of 
contract,  so  that  a  valuable  consideration  is  necessary  to 
the  validity  of  any  dealing  with  it  by  act  inter  vivos. 

Equitable  Charges  and  Liens. 

An  equitable  charge  or  lien  is  entirely  distinct  from  a  How  equit- 
mortgage.  An  equitable  charge  or  lien  is  an  equitable  *^^®  charges 
interest  in  property,  which  entitles  the  holder  to  have  the 
property  sold  under  the  direction  of  the  court  and  to  receive 
satisfaction  of  his  claim  out  of  the  proceeds  of  sale.  An 
equitable  charge  or  lien  may  arise  (h)  in  three  ways  :  1.  It 
may  be  based  on  agreement  made  for  valuable  considera- 
tion, by  which  a  trust  is  created  binding  the  holder  of  the 
property  subject  to  the  charge  in  favour  of  the  person  who 
is  entitled  to  the  benefit  of  it.  2.  It  may  arise  as  the  out- 
come of  equitable  principles,  such  as  the  principle  that,  in 
favour  of  a  party  to  a  contract  who  has  executed  the 
consideration,  equity  regards  that  as  done  which  ought  to 
be  done.  3.  It  may  arise  under  a  testamentary  disposition. 
The  question  whether  an  equitable  charge  has  been  created 
by  will,   and  especially  whether  it  has  been  created  in 

(tf)  Bohinsm  v.  Baragor  (1734),  3  Vin.  Abr.  155,  p.  29. 

(/)  (1750),  1  Ve8.  sen.  409  ;  Belt's  Snppl.  181. 

(^)  (1843),  1  rh.  342.  Paoe-Wood,  V.-C,  treated  the  case  as  orer- 
rnled  (^Penfold  v.  Mirvld  (1867),  L.  R.  4  Eq.  562).  Kay,  J.,  however, 
cites  it  as  an  authority  (/«  re  Parsons  (1890),  46  Ch.  D.  67). 

(h)  A  charge  may  also  arise  under  the  provisions  of  a  statute,  e.g,^  a 
judgment  is  made  a  charge  upon  the  lands  of  the  judgment  debtor  by  the 
Judgments  Act,  1838  (1  &  2  Vict  c.  110),  s.  IS. 

p.E.  z 
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favour  of  creditors  or  legatees,  is  a  question  of  construction ; 
and  as  such  belongs  to  treatises  on  the  construction  of 
wills.  In  dealing,  therefore,  with  the  creation  ot  the 
charge,  only  charges  arising  by  act  inter  vivos  will  here  be 
considered ;  but  the  observations  with  respect  to  the 
enforcement  of  the  charge  will  also  be  applicable  to  testa- 
mentary charges.  An  equitable  charge  cannot  be  created 
by  act  inter  vivos  except  for  value  (t).  In  In  re  Ea/rl  of 
Lucan  (A;),  A.  charged  his  equitable  reversionary  interest 
in  a  fund  with  an  annuity  in  favour  of  B.  The  charge  was 
voluntary.  Chitty,  J.,  distinguished  between  an  absolute 
gift  and  a  charge.  If  the  reversionary  interest  had  been 
given  out  and  out,  B.,  when  it  fell  in,  could  have  forced 
the  trustee  to  transfer  the  fund  to  her ;  but  B.  could  not 
have  instituted  an  action  against  the  trustee  before  the 
reversion  fell  in  to  have  her  annuity  raised  out  of  the 
reversionary  interest,  i.e.,  to  have  that  which  was  not  given 
sold  in  order  to  make  the  gift  good.     Hence  the  charge  failed. 

Floating  Within  the  last  thirty  years  a  class  of  securities  has  been 

c  arges.  created  by  limited  companies,  known  as  floating  charges. 

A  charge  by  a  company  on  its  general  undertaking  con- 
stitutes a  floating  charge.  Such  a  charge  is  an  equitable 
charge  on  the  assets,  for  the  time  being,  of  the  company  as 
a  going  concern.  It  attaches  to  the  subject  charged  in  the 
varying  condition  in  which  it  happens  to  be  from  time  to 
time.  It  gives  an  immediate  equitable  charge  on  the  assets, 
subject  to  the  right  of  the  company  in  the  ordinary  course 
and  for  the  purposes  of  its  business  but  not  otherwise  to 
dispose  of  the  assets  as  though  the  charge  did  not  exist. 
It  is  of  the  essence  of  such  a  charge  that  it  remains  dormant 
until  the  undertaking  charged  ceases  to  be  a  going  concern, 
or  until  the  person  intervenes  in  whose  favour  the  charge  is 
created.  He  may  intervene  whenever  he  pleases  after 
default,  but  his  right  to  intervene  may  be  suspended  by 
agreement  (Q.     Debentures  constituting  a  floating  security 

(0  Brown  Shipley  ^  Co,  v.  KougK  (1885),  29  Oh.  D.  848,  p.  854  ; 
In  re  Earl  of  Lucan  (1890),  45  Ch.  D.  470. 

(A)  Supra, 

Q)  Driver  v.  Broa4,  [18931  1  Q.  B.  744  ;  Oovemments  Stttck  Co.  v. 
Manila  Mail,  Co,,  [1897 J  A.  C.  81  ;  Wallace  v.  Ecershed,  [1899]  1  Ch. 
891. 
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contained  a  proviso  that,  notwithstanding  the  charge,  the 
company  should  be  at  liberty  to  carry  on  their  business  for 
a  prescribed  period  after  default  in  payment  of  interest, 
unless  there  was  a  winding  up  in  the  meantime.  It  was 
held  that  this  proviso  did  not  limit  the  powers  of  the 
company  so  as  to  give  the  debenture-holders  a  fixed  charge 
at  the  expiration  of  the  prescribed  period,  and  prevent  the 
company  from  carrying  on  its  business  or  creating  specific 
mortgages,  but  that  it  merely  suspended  during  that  period 
the  right  of  the  debenture- holders  to  intervene.  After  the 
period  came  to  an  end,  the  business  of  the  company  was 
carried  on  at  the  sufferance  of  the  debenture-holders  (?»). 
It  is  a  difficult  question  what  disposition  of  the  assets  of  a 
company  is  in  the  ordinary  course  of  its  business.  A 
company  may  dispose  of  the  stock-in-trade  and  plant  of  one 
of  the  branches  of  that  business,  where  the  other  branches 
are  largely  and  profitably  carried  on  (n). 

A  charge  may  be  created  on  land  by  the  deposit  of  the  Charge  by 
title-deeds  of  the  land  with  the  creditor.  A  parol  agree-  ^tr^'^^g^^^ 
ment  concerning  land  can  only  be  enforced  where  there  are 
acts  of  part  performances,  and  it  has  long  been  held  that 
the  deposit  of  the  title  deeds  of  land  is  such  an  act  of  part 
performance  as  to  exclude  the  operation  of  the  statute  (o). 
The  deposit  to  constitute  an  act  of  part  performance  must 
be  made  with  the  creditor  or  his  agent  (jp),  but  it  is  not 
necessary  that  all  the  deeds  should  be  deposited,  or  that 
the  deeds  deposited  should  show  a  complete  title  in  the 
depositor  {q).  The  deposit  does  not  of  itself  create  a  charge. 
It  is  merely  evidence  of  an  intention  to  create  a  charge,  and 
it  lets  in  parol  evidence  which  would  otherwise  be  inad- 
missible of  that  intention  (r).  Where  deeds  are  deposited 
to  secure  an  advance,  evidence  is  admissible  of  a  parol 


(m)  Chteminents  Stock  Co.  v.  Manila  Rail.  Co.,  fupra. 

(»)  In  re  H.  H.  Vivian  Sf  Co.,  [1900]  2  Ch.  654. 

(o)  Ru9%el  V.  Husid  (1783),  1  B.  C.  C.  269. 

(p)  Lloyd  Y.  AUwood  (1859),  .3  De  G.  &  J.  614,  p.  652;  Mason  v. 
Morley  (1865)  (No.  2),  34  B.  475  ;  Inre  Beetham  (1887),  18  Q.  B.  I).  766. 

(ji)  RoheHi  V.  Croft  (1857),  24  B.  223. 

(r)  Chapman  y.  Chapman  (1861),  IS  B.  308  ;  Dixo^i  v.  Muckleston 
(1872),  8  Ch.  155,  p.  162. 
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agreement  to  give  a  charge  on  an  estate  the  deeds  of  which 
are  not  deposited  (s)  or  of  a  subsequent  parol  agreement 
that  the  deeds  shall  stand  security  for  further  advances  (t). 
Where  the  deposit  is  accompanied  by  a  written  memoran- 
dum, the  rights  of  the  parties  are  governed  exclusively  by 
the  memorandum.  Parol  evidence  is  not  admissible  to 
explain  that  (u). 

There  is  no  distinction  between  an  equitable  charge  and 
an  equitable  lien,  so  far  as  regards  their  effect ;  but  the  word 
**  lien  "  is  generally  used  to  denote  an  equitable  security 
which  does  not  arise  under  an  express  contract.  There  is 
no  resemblance,  however,  between  the  common  law  lien, 
which  is  based  on  possession,  and  which,  except  as  modified 
by  statute,  gives  merely  a  right  to  detain,  and  the  equitable 
lien,  which  is  not  based  on  possession,  and  which  entitles 
the  holder  to  a  judicial  sale.  Equitable  liens  which  arise 
otherwise  than  from  express  contract  are  considered  in 
connexion  with  the  various  principles  out  of  which  they 
respectively  arise.  Two  liens,  however,  may  be  given  by 
way  of  illustration. 

If  A.  having  agreed  to  sell  land  to  B.,  conveys  it  to  him 
before  receiving  the  whole  of  his  purchase-money,  A.  is 
entitled  to  a  lien  on  the  land  for  so  much  of  the  purchase- 
money  as  remains  unpaid  (x).  Lord  Eldon  expressed  an 
opinion  that  the  doctrine,  which,  perhaps,  goes  back  as  far 
as  the  time  of  Elizabeth,  was  derived  from  the  civil  law  as 
to  goods  {y)f  but  it  can  also  be  based  on  the  principle  that 
equity  regards  that  as  done  which  ought  to  be  done.  A. 
having  executed  the  consideration  by  conveyance  of  the 
estate,  is  entitled  to  be  placed  in  the  same  situation  (so  far 
as  a  court  of  equity  can  place  him)  as  if  the  purchase-money 
had  been  paid ;  the  court,  therefore,  gives  him  an  equitable 
interest  in  the  land  to  the  extent  of  the  purchase-money 


(«)  Daw  V.  2>rreU  (1863),  33  B.  218. 
(0  JameJt  v.  Bwe  (1854),  5  De  G.  M.  Sc  G.  461. 
(w)  Shaw  V.  Foster  (1872),  L.  K.  5  H.  L.  321,  p.  340. 
{x)  Machreth  v.  Symtiuyns  (1808),  15  Ves.  329 :  Kettlew^ll  v.  Watson 
(1884),  26  Ch.  D.  501. 
(y)  MaoJtreth  v.  Symnwns^  supra,  p.  343. 


Equitable  Liens.  341 

owing  him.  The  contract  between  the  parties  may  show 
an  intention  that  the  vendor  shoald  have  no  lien  (z).  If 
the  consideration  for  the  sale  is  not  money  but  a  security 
to  be  given  by  the  purchaser,  the  vendor,  if  he  gets  that 
security,  gets  the  consideration  that  he  bargained  for. 
There  is  nothing,  therefore,  in  respect  of  which  he  can 
claim  a  lien  (a).  If  the  existence  of  a  lien  would  render  the 
land  unsaleable  in  the  hands  of  the  purchaser,  that  is  an 
argument  against  admitting  the  lien.  Thus,  where  the 
consideration  was  an  annuity  for  three  lives,  it  was  held 
that  there  was  no  lien  {b). 

If  B.,  having  agreed  to  purchase  land  from  A.,  pays  the 
whole  or  any  part  of  the  purchase-money  before  the  land 
is  conveyed  to  him,  B.  acquires  as  from  the  time  of  pay- 
ment an  equitable  interest  in  the  land,  and  a  lien  upon  it 
to  the  extent  of  the  purchase-money  so  paid  (c).  Where 
B.  having  agreed  to  purchase  land  from  A.  has  paid  a 
deposit,  and  the  sale  goes  off  without  any  default  on  his 
part,  B.  is  entitled  to  a  lien  for  his  deposit  {d). 

The  vendor's  lien  for  unpaid  purchase-money,  and  the 
purchaser's  lien  for  money  paid  prematurely,  both  extend 
to  personal  property.  Thus,  a  vendor  was  held  entitled  to 
enforce  his  lien  against  a  share  of  the  proceeds  of  sale  of 
leaseholds  held  by  the  trustees  of  a  will  upon  trust  for  sale 
and  division  (e),  and  the  purchaser  of  an  unfinished  ship  to 
be  completed  by  the  vendor  under  a  contract  by  which  an 
advance  made  to  him  was  to  be  taken  as  part-payment  of 
the  purchase-money,  was  given  a  lien  for  the  advance  as 
against  the  vendor's  trustee  in  bankruptcy  (/). 

(z)  Cases  where,  nnder  the  contract,  there  is  no  lien  must  be  distin- 
gnished  from  cases  where  there  is  originally  a  lien,  but  the  vendor  accepts  a 
security  in  satisfaction  for  it  (CoIUm  v.  Collins  (1862),  (No.  2),  31  B.  346). 

(fl)  Parroit  v.  Sweetland  (1834),  3  My.  &  K.  655. 

lb)  Dixm  y.  Oayfere  (1857),  21  B,  118  ;  1  De  G.  &  J.  655.  Compare 
In  re  Brenttoood  Brick  and  Coal  Co.  (1876),  4  Ch.  D.  562. 

(6)  Rose  y.  Watson  (1864),  10  H.  L.  C.  672,  p.  678.     See  also  p.  684. 

XS)  Wythes  v.  Lee  (1855),  3  Drew.  396  ;  Rod^jer  v.  Harrison,  [1893] 
1  Q.  B.  161  ;  Levy  v.  Stogden,  [1898]  1  Ch.  478  ;  Whithread  v.  Watt, 
[1902]  1  Ch.  835. 

(c)  Davies  v.  Thomas,  [1900]  2  Ch.  462.  The  leaseholds  had  not  been 
actually  sold  when  the  assignment  was  made,  but  they  were  then  subject  tt> 
the  trust  for  conyersion. 

(/)  Swainston  y.  Clay  (1863),  3  De  J.  &  S.  559,  p.  569. 
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There  is  great  confusion  as  to  the  remedies  of  the  person 
entitled  to  a  charge.  The  right  of  foreclosure  can  only  in 
strictness  exist  where  property  has  been  transferred  by  A. 
to  B.  subject  to  a  proviso  for  redemption.  Equity  in  such 
a  case  gives  A.  a  larger  right  of  redemption  than  that  given 
by  the  contract,  and  foreclosure  is  merely  an  order  of  the 
court  depriving  A.  of  the  indulgence  which  had  been  granted 
him  and  conferring  on  B.  the  same  absolute  irredeemable 
estate  in  equity  which  he  previously  had  at  law.  Where 
there  is  a  charge  or  an  agreement  for  a  charge,  these  prin- 
ciples do  not  apply.  If  A.  charges  property  in  favour  of  B. 
or  agrees  for  valuable  consideration  to  give  B.  a  charge  ou 
property,  there  is  no  transfer  at  law  of  the  property.  The 
legal  title  to  the  property  remains  in  A.,  if  he  originally  had 
it ;  he  becomes  by  virtue  of  the  charge  a  trustee  of  the  pro- 
perty for  B.  to  the  amount  for  which  the  charge  is  given. 
It  is,  therefore,  laid  down  by  many  authorities  that  where 
there  is  a  charge  on  property  the  owner  of  the  charge  has 
the  right  to  have  the  charge  raised  by  a  sale  or  mortgage  of 
the  property  under  the  direction  of  the  court  and  has  no 
other  right  (g).  This  applies  not  merely  to  charges  created 
by  express  contract,  but  to  liens  arising  under  the  general 
principles  of  equity,  such  as  a  vendor's  lien  (h)  or  the  lien 
of  a  trustee  arising  from  his  right  to  indemnity  (t).  It  also 
applies  to  charges  created  by  will  {k).  Notwithstanding 
these  authorities,  debenture-holders  have  been  allowed  to 
foreclose  property  over  which  they  had  merely  a  floating 
security  and  which  was  not  vested  in  them  or  in  a  trustee 
for  them  (Z). 

The  holder  of  a  legal  rentcharge  is  not  entitled  at  law, 
except  under  the  Conveyancing  Act,  1881  (m),  to  a  sale  of 

(^)  Sampson  v.  PattUon  (1842),  1  Ha.  533  ;  Tcnnant  v.  Troiwliard 
(1869),  4  Ch.  537,  p.  542  ;  Marshall  v.  South  Staffordshire  Tramtoays 
Co.,  [1895]  2Ch.  86,  p.  50. 

(A)  Munns  v.  Isle  of  Wight  BmL  Co.  (1870),  6  Ch.  414. 

(0  //*  re  Pumfrey  (1882),  22  Ch.  D.  255,  p.  261. 

(A)  In  re  Owen,  [1894]  2  Ch.  220. 

(0  Sadler  v.  Worley,  [1894]  2  Ch.  170 ;  In  re  Continental  Oxygen 
Co,,  [1897]  1  Ch.  511. 

(/«)  Sect.  44. 
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the  property  charged  to  satisfy  arrears.  In  equity,  how- 
ever, whether  the  rentcharge  is  created  for  value  or  by  will, 
there  is  jurisdiction  to  order  a  sale  or  mortgage  of  the  pro- 
perty for  the  purpose  of  raising  the  arrears  and  future 
payments.  The  jurisdiction  is  discretionary  (n).  In  most 
of  the  cases  in  which  this  jurisdiction  has  been  asserted  the 
rentcharge  was  charged  upon  the  corpus  of  the  lands  of 
which  a  sale  was  sought;  but  North,  J.,  held  that  the 
jurisdiction  existed  although  only  the  annual  income  was 
charged  (o).  Where  a  rentcharge  is  charged  upon  the  fee 
simple,  but  a  term  of  years  is  created  to  secure  it,  the  court 
will  not  order  a  sale  of  the  inheritance  (p), 

(n)  Oupit  V.  Jackson  (1824),  13  Pr.  72!  ;  WJiite  v.  James  (No.  2), 
(1858),  26  B.  191  ;  In  re  Tucker,  [18981  2  Ch.  323. 
(o)  Hamhro  v.  Hamhro,  [1894]  2  Ch.  564. 
\p)  Blachhume  y.  Hopt-Edwardet,  [1901]  1  Ch.  419. 


(     344     ) 


CHAPTEE  XVII. 

CONVERSION;  CONTRACT  TO  ASSIGN  TREATED  AS 

ASSIGNMENT. 

**  Equity  SoME  equitable  claims  arise  from  an  application  of  the 
as  done  maxim  that  equity  regards  that  as  done  which  ought  to  be 

which  ought   done.     The  maxim  applies  both  to  trusts  and  to  contracts, 

and  its  operation  in  these  two  classes  of  ca^es  must  be 

distinguished. 

1.  Where  a  trust  imposes  a  duty  upon  trustees,  it  may  be 
impossible  for  them  to  perform  the  duty  at  the  precise  time 
prescribed  by  the  creator  of  the  trust,  or  they  may  neglect  to 
perform  a  duty  which  they  have  the  power  of  performing. 
Courts  of  equity  are  unwilling  that  the  compulsion  of 
external  circumstances  or  the  laches  of  trustees  should 
affect  in  any  way  the  rights  of  those  who  have  an  interest 
in  seeing  the  duty  performed.  If  land  is  settled  upon  trust 
for  sale  and  the  proceeds  of  sale  are  vested  in  A.  absolutely, 
A.,  if  the  land  was  sold,  would  take  the  proceeds  of  sale  as 
personalty,  which  would  devolve,  if  he  died  intestate,  upon 
his  next-of-kin.  Courts  of  equity  hold  that  the  rights  of 
A.'s  next-of-kin  ought  not,  in  the  case  supposed,  to  be 
affected  by  any  delay  in  selling  the  land  beyond  the  time  at 
which  it  ought  to  be  sold  under  the  provisions  of  the  trust. 
For  the  purpose,  therefore,  of  determining  rights  as  between 
A.'s  next-of-kin  and  heir-at-law,  courts  of  equity  treat  the 
land  as  converted  into  personalty  from  the  moment  that 
the  trust  arises  under  which  the  conversion  is  to  take  place, 
e,g,f  where  the  trust  arises  immediately  under  a  will,  from 
the  death  of  the  testator. 

2.  Where  A.  contracts  with  B.  for  valuable  consideration 
to  transfer  property,  whether  absolutely  or  by  way  of 
mortgage,  to  B.  or  to  give  a  charge  on  property  in  favour  of 
B.,  and  B.  pays  or  satisfies  the  consideration,  the  court, 
if  A.  neglects  to  perform  his  part  of  the  contract,  places  B., 
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so  far  as  it  can,  in  the  same  position  as  if  the  contract  had 
been  performed  according  to  its  tenor.    Thus,  if  A.  agrees 
to  transfer  property  to  B.,  and  B.  pays  the  price  agreed 
upon,  the  court  gives  B.  from  the  moment  of  payment  an 
equitable  interest  in  the  property  corresponding  as  near  as 
may  be  to  the  interest  which  he  would  have  had  if  the 
contract  had  been  performed  in  the  mode  and  form  pre- 
scribed in  its  terms.     In  such  a  case  A.   is   sometimes 
described  as  being,   from  the   moment  that  B.  pays  the 
price,  a  trustee  for  B.  of  the  property  which  A.  has  agreed 
to  assign.     But  the  trust  which  arises  under  an  executed 
contract  to  transfer  or  charge  property  is  entirely  distinct, 
as  regards  the  persons  entitled  to  enforce  its  provisions, 
from  the  trust  to  convert  property  which  may  arise  under  a 
will  or  voluntary  deed  as  well  as  under  a  contract.     Where 
there  is  a  trust  to  convert  property  volunteers  may  enforce 
that  trust  as  between  themselves.     The  questions  which 
arise  on   conversion  arise  between  the  real  and  personal 
representatives  of  a  deceased  beneficial  owner,  or  between 
tenant  for  life  and  remainderman  under  a  will,  or  are  raised 
by  the  Crown  claiming  duties  on  property  as  having  been 
converted  in  equity  when  the  liability  to  duty  accrued.     On 
the  other  hand,  the  only  persons    who  can   enforce   the 
provisions  of  a  contract  are  those  from  whom  the  considera- 
tion or  part  of  the  consideration  has  passed.     "  Nothing  is 
looked  upon  in  equity  as  done,''  said  Clarke,  M.B.  (a), 
*'  but  what  ought  to  have  been  done,  not  what  might  have 
been  done.     Nor  will  equity  consider  things  in  that  light  in 
favour  of  everybody,  but  only  of  those  who  had  a  right  to 
pray  it  might  be  done.     The  rule  is,  that  it  shall  be  either 
between  the  parties  who  stipulate  what  is  to  be  done,  or 
those  who  stand  in  their  place."     "  Equity,  no  doubt,"  said 
LiNDLEY,  M.E.  (b),  "  looks  on  that  as  done  which  ought  to  be 
done ;  but  this  rule,  although  usually  expressed  in  general 
terms,  is  by  no  means  universally  true.     Where  the  obliga- 
'  tion  to  do  what  ought  to  be  done  is  not  an  absolute  duty, 
but  only  an  obligation  arising  from  contract,  that  which 

(a)  Bvrgegg  y.  Wheate  (1759),  1  Ed.  177,  p.  186. 
(J)  In  re  An9tU  (1886),  31  Ch.  D.  596,  p.  605. 
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ought  to  be  done  is  only  treated  as  done  in  favour  of  some 
person  entitled  to  enforce  the  contract  as  against  the  person 
liable  to  perform  it." 

I.  "  It  is  an  established  principle  in  equity,"  saysBowEN, 
L.J.  (c),  "  that  when  money  is  directed  or  agreed  to  be  turned 
into  land,  or  land  agreed  or  directed  to  be  turned  into  money, 
equity  will  treat  that  which  is  agreed  to  be  or  which  ought 
to  be  done  as  done  already,  and  impresses  upon  the  property 
that  species  of  character  for  the  purpose  of  devolution  and 
title  into  which  it  is  bound  ultimately  to  be  converted." 

Trusts  to  convert  are  express  or  implied.  Two  illustra- 
tions may  be  given  of  an  implied  trust  for  conversion: 
(a)  Where  there  is  a  residuary  bequest  of  personal  estate 
given  as  one  fund  to  be  enjoyed  in  succession,  a  court  of 
equity,  in  the  absence  of  any  evidence  of  a  contrary  inten- 
tion, assumes  that  the  testator  wished  his  legatees  to  enjoy  the 
same  thing  in  succession.  As  the  only  means  of  giving  effect 
to  that  intention,  the  court  directs  the  conversion  into 
permanent  investments  of  a  recognised  character  of  all 
wasting  securities  or  reversionary  interests,  and  also  of  all 
such  other  existing  investments  as  are  not  of  the  recognised 
character,  and  are  consequently  deemed  to  be  more  or  less 
hazardous  {d).  (b)  The  only  interest  of  partners  in  a  firm 
is  in  the  balance  of  the  partnership  assets  arrived  at  after 
taking  the  accounts.  Therefore  land  belonging  to  a  firm  is 
primd  facie  held  subject  to  an  implied  trust  for  sale,  because 
in  order  to  effect  the  ultimate  winding-up  of  the  partnership 
and  to  get  at  the  balance  of  the  assets  a  sale  must,  as  a  rule, 
take  place  (e). 

The  effects  which  are  produced  by  a  trust  to  convert  are 
principally  the  following : — (a)  If  land  is  vested  in  trustees 
either  by  will  or  settlement  upon  trust  for  sale,  and  A.  is 

(c)  Attorney-General  v.  Hubhuck  (1884),  13  Q.  B.  D.  275,  p.  289. 

(d)  Howe  y.  Earl  of  Dartmouth  (1802),  7  Ves.  137 ;  Pickering  v. 
PiekeHng  (1889),  4  My.  &  Cr.  289  ;  Macdonaldy,  Irvine  (1878),  8  Ch.D. 
101.    See  In  re  Van  Straubeftscee,  [19011  2  Ch.  779. 

(c)  Darby  v.  Darby  (1856),  3  Drew.  495  ;  Waterer  v.  Waterer  (1873), 
16  Eq.  402  ;  Attorney- General  v.  Hubbuck  (1884),  13  Q.  B.  D.  275, 
p.  289.  Contrast  Steuxird  ▼.  Dlakeway  (1869),  4  Cbu  603  ;  In  re  WiUon, 
[1893]  2  Ch.  340. 
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entitled  absolutely  to  the  proceeds  of  sale,  that  property, 
whether  sold  or  not,  is  treated  as  personalty  for  all  purposes 
of  devolution  under  A,  Thus  it  passes  under  a  gift  of  resi- 
duary personalty  in  A/s  will  or,  if  A.  dies  intestate,  goes  to 
his  next-of-kin  (/).  (b)  Wherever  property  to  which  A.  is 
absolutely  entitled  is  converted  in  equity  into  personalty  at 
the  time  of  his  death,  it  is  treated  as  personalty  for  the 
purpose  of  the  death  duties.  Thus,  if  A.  enters  into  a 
contract  to  sell  land  which  is  completed  after  his  death,  the 
purchase  price  is  subject  to  probate  duty  as  part  of  A.'s 
effects  (g).  If  A.  is  partner  in  a  business  at  the  time  of  his 
death,  land  belonging  to  the  firm  and  used  for  £u:m  purposes 
is  treated  as  personalty  so  far  as  regards  its  liability  to  death 
duties ;  and  it  is  immaterial  that  there  is  an  agreement  be- 
tween the  partners  for  re-conversion  of  the  land  if  that 
agreement  is  only  to  be  carried  into  effect  by  the  provisions 
of  A.'s  will  (h),  (c)  If  property  is  vested  by  will  in  trustees 
upon  trust  for  sale,  whether  express  or  implied,  and  for 
investment  of  the  proceeds  of  sale  in  specified  securities,  and 
for  payment  of  the  income  of  those  securities  to  A.  for  hfe, 
the  rights  respectively  of  A.  and  of  those  who  take  in 
remainder  are  not  affected  by  the  inability  or  neglect  of  the 
trustees  to  make  the  conversion  directed  by  the  will.  Thus, 
if  the  trustees  retain  wasting  or  hazardous  securities,  A. 
is  only  entitled  to  the  income  as  from  the  testator's  death  of 
such  an  amount  in  authorised  securities  as  would  have  been 
obtained  by  the  proceeds  of  sale  of  the  wasting  or  hazardous 
securities  if  they  had  been  sold  at  the  expiration  of  a  year 
from  the  testator's  death  (i).  On  the  other  hand,  if  trustees 
fail  to  get  in  and  convert  a  reversionary  interest,  even  though 
it  is  dependent  on  A.'s  life,  A.  is  entitled  as  from  the 
testator's  death  to  the  income  of  such  an  amount  in  authorised 
securities  as  would  have  been  produced  by  the  reversionary 
interest  if  it  had  been  sold  at  the  expiration  of  a  year  from 
the  testator's  death  (k). 

(/)  Ouidot  V.  Ouidat  (1745),  3  Atk.  254. 
Qf^  Attorney- 6hneral  v.  Brunning  (1860),  8  H.  L.  C.  243. 
(70  Attorney- General  y,  Huhhi^k  (1884),  13  Q.  B.  D.  275  ;  Attorney- 
General  t.  Dodd,  [1894]  2  Q.  B.  160. 
(i)  Theobald  on  Wills,  5th  ed.,  p.  486.  (It)  lUd.,  pp.  487,  488. 
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^"J^^^^y*  VTill,  but  some  or  aU  of  the  purposes  fail  for  which  it  is 
conversion,  directed.  It  has  long  been  settled  that  a  trust  for  conversion, 
so  far  as  it  determines  the  rights  of  claimants  under  the 
testator,  only  converts  for  the  purposes  of  the  will.  Thus, 
if  a  residue  of  real  estate  is  given  upon  trust  for  sale  and  the 
proceeds  of  sale  are  directed  to  be  held  upon  trusts  which 
fail  either  wholly  or  partially,  the  real  estate  or  the  proceeds 
of  sale  so  far  as  they  are  undisposed  of  by  the  will,  result  to 
the  heir-at-law  {I).  This  principle  applies  equally  where 
real  and  personal  estate  are  blended  into  one  mass  and  the 
aggregate  mass  is  directed  to  be  converted  into  money  (m). 
On  the  same  principle,  if  a  personal  residue  is  given  upon 
trust  for  investment  in  land,  the  personal  residue  or  land 
purchased  therewith,  so  far  as  the  will  fails  to  make  an 
effectual  disposition,  results  to  the  next-of-kin  (n).  In  these 
cases,  there  is  no  distinction  between  a  partial  and  a  total 
failure  of  the  beneficial  trusts.  It  is  on  the  non-existence 
of  any  such  distinction  that  Lord  Eldon's  argument  in 
Ackroyd  v.  Smithson  (o)  is  grounded.  On  the  other  hand, 
where  the  court  is  determining  the  character  of  the  property 
which  is  taken  by  the  heir-at-law  or  next-of-kin  upon  a  failure 
of  the  beneficial  trusts,  a  distinction  has  been  drawn  between 
a  complete  and  a  partial  failure  of  those  trusts.  Where  a 
testator  gives  real  estate  upon  trust  for  sale,  and  directs  the 
proceeds  of  sale  to  be  held  upon  trust  for  beneficiaries  who 
all  die  before  the  testator — then  the  rights  are  determined 
as  if  there  had  been  no  trust  at  all ;  and  the  heir-at-law  takes 
the  land  as  land  {p).  It  is  immaterial  that  part  of  the  real 
estate  is  actually  sold.  The  proceeds  of  sale  go  to  the  heir  as 
land  (q) .  The  same  principle  must  apply  where  money  is 
directed  to  be  laid  out  in  land  upon  trusts  which  fail  alto- 
gether. But  where  a  testator  directs  his  real  estate  to  be 
sold  and  the  produce  to  be  applied  to  particular  purposes, 

©  Digby  v.  Legard  (1774),  3  P.  Wms.  22  n. 
(w)  Ackroyd  v.  SmUhsim  (1780),  1  B.  C.  C.  503. 
(»)  Bective  v.  Hodgson  (1864),  10  H.  L.  Cas.  656. 
Ip)  Supra. 

IjO  Smith  Y.  Claxton  (1819),  4  Madd.  484. 
(y)  Davenport  v.  Coltman  (1842),  12  Sim.  610. 
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and  those  purposes  take  effect  partially  and  partially  fail, 
the  heir-at-law  takes  the  undisposed  of  produce  as  money  (r). 
He  also  takes  as  money  any  part  of  the  real  estate  which 
has  not  been  sold.  The  notional  conversion  extends  to  the 
whole  property  subject  to  the  trust  for  sale  (s).  So  where 
personal  property  is  bequeathed  upon  trust  for  conversion 
into  land  to  be  held  on  trusts  which  ultimately  fail,  the  land 
goes  to  the  next-of-kin  as  land ;  and  on  principle  property 
subject  to  the  trust  but  not  laid  out  in  land,  ought  to  devolve 
in  the  same  way  (t). 

Where  money  is  once  impressed  in  equity  with  the  quality  Reconver- 
of  land  or  land  with  the  quality  of  money,  that  impression  ®^°"- 
may  be  put  an  end  to  in  one  or  other  of  two  ways. 

1.  The  money  may  be  paid,  or  the  land  be  transferred  to 
some  person  who  is  absolutely  entitled  to  determine  what 
quality  it  shall  take.  He  has  then  both  the  legal  interest 
in  the  money  as  money  or  the  land  as  land,  coupled  with 
the  beneficial  right  to  have  that  money  or  land  treated  as 
of  the  opposite  character.  The  money  or  land  is  said  to  be 
at  home.  No  equity  subsists  in  anyone  to  change  the 
character  in  which  it  is  found  in  the  owner's  hands  (u). 

2.  Even  though  the  legal  interest  in  the  property  is  out- 
standing in  trustees  who  are  bound  by  their  trust  to  convert, 
a  person  beneficially  entitled  to  the  produce  of  the  conver- 
sion may  elect  to  take  the  property  as  it  is  in  fact,  and 
claimants  under  him  are  bound  by  his  election.  This  is 
called  reconversion.  The  burden  of  proof  is  on  the  person 
who  contends  that  a  reconversion  has  taken  place  (x). 

The  question  in  each  case  is,  have  there  been  acts  sufficient 
to  enable  the  court  to  say  that  the  party  has  elected  ?  It  is 
not  necessary  that  there  should  be  an  intention  strictly  to 

(r)  Smith  Y.  aaxton  (1819),  4  Madd.  484  ;  WiUofi  v.  Coles  (1860), 
28  B.  215. 

(#)  Jn  re  Richerson^  [18921  1  Ch.  379.  This,  though  in  accordance 
with  principle^  ia  contrary  to  the  language  of  Jessel,  M.R.,  in  Ou/rteii  v. 
Wiyrniald  (1878),  10  Ch.  D.  172,  p.  175,  and  of  JAMBS,  L.J.,  p.  178. 

(f)  Curteis  v.  Win-maldf  supra. 

(w)  Pulteney  v.  IJttrl  of  Darlington  (1783),  1  Bro.  C.  C.  223  ;  (1796), 
7  Bro.  P.  C.  530  ;  Chandler  v.  Pocock  (1881),  16  Ch.  D.  648. 

(a?)  Qrieshach  y.  Freniantle  (1853),  14  B.  314. 
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convert.  It  is  sufficient  if  the  court  sees  that  the  party 
meant  the  property  to  be  taken  in  the  state  in  which  it 
actually  is.  It  is  immaterial  whether  he  knew  or  not  that, 
but  for  his  election,  the  land  would  devolve  as  money  or 
the  money  as  land  (y).  There  can  be  no  reconversion  so 
long  as  any  persons  are  entitled  to  insist  that  the  trust  for 
sale  or  purchase  shall  be  carried  out.  Thus,  if  there  is  a 
trust  for  sale  and  division  among  A.,  B.  and  C,  the  three 
must  unite  in  order  to  effect  a  reconversion.  Again,  if  there 
is  a  trust  for  sale  of  land  and  payment  of  debts  and  legacies 
out  of  the  proceeds,  and  subject  thereto  a  trust  for  A. 
absolutely,  A.  is  not  in  a  position  to  reconvert  the  property 
into  land  until  the  debts  and  legacies  have  been  got  rid 
of  (z),  A  legatee  or  creditor  may  consent  that  land  which 
he  has  a  right  to  insist  on  having  sold  shall  be  held  by  the 
cestuis  que  trust  as  land ;  and,  if  the  condition  of  things  is 
such  that  the  position  of  the  legatees  or  creditors  will  not 
be  injured  by  their  consent,  the  court  infers  on  slight 
evidence  that  the  consent  was  given  (a).  A  person  who  is 
absolutely  entitled  in  remainder  (6),  or  upon  a  contingent 
event  (c),  may  make  a  prospective  election.  In  the  absence 
of  any  other  circumstances,  the  fact  that  a  party  entitled  to 
elect  did,  for  a  considerable  length  of  time  such  as  nine  or 
ten  years,  preserve  the  property  in  its  actual  state,  e.g., 
received  the  rents  of  land  which  was  converted  in  equity, 
raises  the  presumption  that  he  intended  to  reconvert  it  (d). 

Cases  where  there  has  been  a  conversion  followed  by  a 
reconversion  must  be  distinguished  from  cases  where,  though 
land  has  been  actually  converted  into  money  or  money  into 
land,  the  court  holds  that  there  has  been  no  conversion  in 
equity,  and  that  the  money  or  land  retains  the  quality  of 
that  from  which  it  is  derived.     This  case  arises  where  the 


(y)  Harcourt  v.  Seymour  (1851),  2  Sim.  (N.8.)  12. 

(s)  Sissm  V.  Oilex  (1863),  3  De  G.  J.  &  S.  614  ;  Walrond  v.  Rosjtlyn 
(1879),  11  Ch.  D.  640;  In  re  Dimglajt  and  PowelVs  Cinitraet,  [1902] 
2  Ch.  296. 

la)  Mutlow  V.  Bigg  (1875),  1  Ch.  D.  385. 

(6)  Crahtree  v.  Bramble  (1747),  3  Atk.  680. 

(/?)  Meek  V.  Devenish  (1877),  6  Ch.  D.  566  ;  In  re  Duke  of  Cleveland'* 
Settled  Estates,  [1893]  3  Ch.  244. 

(<i)  Dixon  V.  Gayfere  (No.  2)  (1868),  17  B.  433 :  In  re  Gordon  (1877), 
6  Ch.  D.  631  ;  of.  In  re  Lewu  (1886),  30  Ch.  D.  654. 
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property  of  a  person  who  is  incapable  of  making  a  valid 
conversion,  e.^.,  an  infant  or  a  lunatic,  has  been  converted 
in  fact  without  lawful  authority.  If  the  property  of  an 
infant  or  lunatic  is  converted  without  authority,  the  person 
effecting  the  conversion  incurs  the  liabilities  of  a  trustee 
who  has  committed  a  breach  of  trust;  and  the  right  to 
enforce  these  liabilities  passes,  if  the  infant  dies  under  age 
or  the  lunatic  dies  without  recovering  his  reason,  to  the 
person  who  would  have  been  entitled  to  the  property  if 
unconverted.  Thus,  if  money  of  an  infant  or  lunatic  is  laid 
out  without  authority  in  the  purchase  of  land,  his  next-of- 
kin  are  entitled  either  to  approbate  the  purchase  and  take 
the  land,  or  to  charge  the  person  who  made  the  purchase 
with  the  amount  laid  out,  and  to  have  in  addition  a  charge 
on  the  land  for  that  amount  (e).  On  the  same  principle,  if 
land  of  an  infant  or  lunatic  is  sold  without  authority,  the 
right  devolves  on  his  heir-at-law  of  approbating  the  transac- 
tion and  taking  the  money,  or  of  reprobating  it  and  charging 
the  person  who  made  the  sale  with  the  value  of  the  land. 
In  Book  V.  Worth  {f)tSk  house  having  been  burnt,  money 
was  collected  on  briefs  towards  the  rebuilding,  and  paid  to 
the  guardian  of  the  tenant  in  tail.  The  tenant  in  tail  died 
an  infant,  before  the  money  was  applied  in  the  rebuilding. 
Lord  Habdwicee  held  that  the  issue  in  tail  were  entitled  to 
the  money.  In  Attorney -General  v.  Marquis  ofAilesbtiry  (g) 
the  Lords  Justices  in  Lunacy  made  a  purchase  of  land  on 
behalf  of  a  lunatic,  and  ordered  the  property  to  be  conveyed 
to  trustees  upon  trust  for  the  lunatic,  his  executors,  admini- 
strators, and  assigns,  with  a  declaration  that  the  estate  was 
to  be  considered  as  part  of  his  personal  estate.  The  House 
of  Lords  held  that  the  effect  of  this  order  was  to  preserve, 
unconverted  in  equity,  the  antecedent  personal  right. 
Although  the  Lords  Justices  had  power  to  alter  the  nature 
of  the  lunatic's  property,  if  they  judged  such  an  alteration 
to  be  for  his  benefit,  e.g,,  by  cutting  timber,  making  repairs 


(e)  Earl  of  Winoheltea  v.  Norcliffe  (1686),  1  Vera.  436  ;  Awdley  v. 
Awdley  (1690),  2  Vera.  192  ;  S.  C,  Lord  PlymouWit  Ca*e.  Freem., 
Ch.  114. 

C/)  (1750),  1  Ves.  sen.  460. 

(Jr)  (1887),  12  App.  Cas.  672. 
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or  improvements,  yet  in  this  case  any  intention  to  change 
the  nature  of  the  property  was  negatived  by  the  form  of  the 
order.  If  the  nature  of  the  property  had  been  altered  in 
equity,  then,  in  Lord  Selborne's  opinion,  the  declaration 
would  probably  have  been  powerless  to  reconvert  it. 

Contract  to  II.  The  principle  that  equity  regards  that  as  done  which 
assign  treated  Q^ight  to  be  done,  has  been  apphed  (perhaps  with  more 
ment.  advantage)  to  contracts.    Two  early  cases  and  one  modem 

case  will  illustrate  the  effect  of  the  principle.  In  Frederick  v. 
Frederick,  A.  agreed  with  the  Court  of  Aldermen  in  consi- 
deration of  B.  marrying  him,  to  take  up  his  freedom  of  the 
city  within  one  year.  A.  died  after  the  year  without  taking 
up  his  freedom.  It  was  held,  first  by  Lord  Maccles- 
field (h),  and  then  by  the  House  of  Lords  (t),  that  A.'s 
personal  estate  was  distributable  in  favour  of  B.  and  the 
issue  of  the  marriage  as  if  he  had  been  a  freeman  at  his 
death.  "  Where  one  for  valuable  consideration,"  said  Lord 
Macclesfield,  *'  agrees  to  do  a  thing,  such  executory 
contract  is  to  be  taken  as  done,  and  the  man  who  made  the 
agreement  shall  not  be  in  a  better  case  than  if  he  had  fairly 
and  honestly  performed  what  he  agreed  to."  In  Coventry  v. 
Coventry  (k)  a  power  was  given  by  will  to  any  tenant  for 
life  of  land  to  settle  any  part  of  the  premises  not  exceeding 
£500  per  annum  upon  a  wife  •for  her  jointure.  A  tenant  for 
life  by  marriage  articles  covenanted  according  to  the  power 
or  otherwise  to  settle  lands  of  the  value  of  £500  per  annum 
upon  his  intended  wife  as  her  jointure,  but  died  before 
executing  his  covenant.  His  wife  was  given  a  lien  for  her 
jointure  as  against  the  remainderman  on  the  lands  subject 
to  the  power.  **  In  all  cases,"  said  Gilbert,  B.  (Z),  '*  where 
an  agreement  is  entered  into  in  contemplation  of  a  valuable 
consideration,  when  that  is  performed,  it  is  but  justice  and 
conscience  that  the  purchaser  should  have  an  immediate 
right  and  ownership  in  what  he  hath  so  purchased ;  and, 
therefore,  a  court  of  equity,  before  the  execution  of  any 

(A)  (1721),  1  P.  Wms.  710  ;  1  Stra.  455. 
(0  (1731),  1  Bro.  P.  C.  253. 

(A)  (1724),  arguments  in  2  P.  Wms.  222 ;  judgmentH  in  1  Stra.  596 ; 
Francis,  Maxims  of  fit^altj,  Appendix. 
(I)  Francis,  Appendix  4. 
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legal  conveyance,  looks  upon  the  party  to  be  in  immediate 
passession  of  such  estate,  and  to  have  a  power  of  devising 
and  giving  it  away."  **  It  is  the  honour  and  glory  of  a 
court  of  equity,"  said  Peice,  B.  (m),  **  to  reduce  all  acts 
into  execution  as  near  as  possible  to  the  intention  of  the 
parties."  In  Simultaneous  Colov/r  Printing  Syndicate  v, 
Foweraker  (n),  a  company  agreed  for  valuable  consideration 
to  issue  debentures.  Before  the  debentures  were  sealed  and 
issued,  an  execution  creditor  of  the  company  seized  goods 
intended  to  be  charged  by  the  debentures.  Weight,  J., 
held  that  the  debenture  holders  had  priority  over  tha 
creditor. 

There  is  a  fundamental  distinction  between  cases  which  Gases  of 
come  under  this  class,  and  cases  which  rest  on  an  ^-PPlica-  ®P^^^^^ 
tion  of  the  doctrines  of  specific  performance.  If  A.  agrees  distin- 
to  sell  land  to  B.,  either  of  the  parties  can  come  into  a  court  JP*i*^®d. 
of  equity,  for  a  specific  performance  of  the  contract ;  and  the 
court  specifically  performs  it,  either  by  ordering  A.  to  convey 
the  land  on  payment  of  the  purchase-money,  or  by  ordering 
B.  to  pay  the  purchase-money  on  having  a  conveyance  of 
the  land.  If  B.  in  the  case  supposed  has  paid  the  purchase 
price,  he  acquires  by  payment  a  proprietary  right  over  the 
land,  the  subject-matter  of  tlie  contract;  and  he  can  enforce 
his  proprietary  right  by  any  equitable  remedy  which  his 
case  may  require,  such  as  the  sale  of  the  land  under  the 
order  of  the  court,  the  appointment  of  a  receiver  of  the  rents 
and  profits,  or  the  grant  of  an  injunction  to  restrain  A.  from 
interfering  with  his  enjo3niient.  Such  relief  may  be  called 
specific,  in  the  sense  that  it  applies  to  a  specific  subject- 
matter,  but  it  is  totally  unconnected  with  the  relief  given 
in  an  action  for  specific  performance  in  the  strict  sense. 
The  court  is  not  prevented,  where  the  consideration  is 
executed,  from  giving  equitable  relief,  by  the  fact  that 
specific  performance,  in  the  strict  sense,  is  impossible.  The 
contract  in  Frederick  y,  Frederick  (o)  was  enforced,  although 
by  the  death  of  the  husband  it  was  become  impossible  for 
him  to  take  up  his  freedom,  and  Lord  Cottenham  enforced 

(m)  Francis,  Appendix  7. 

(n)  (1901)  1  Q.  B.  771.  Qo)  d»jpra. 

KE.  2  A 
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an  equitable  charge  upon  property  over  which,  when  the 
action  was  brought,  no  legal  charge  could  be  given  (p). 

Whether  It  is  a  question  of  interpretation  whether  the  contract 

^2J^^*  ^  between  A.  and  B.,  which  B.  is  seeking  to  enforce,  gives 
oreates  imme-  B.  a  right  in  the  subject-matter  as  soon  as  the  subject- 
diate  charge,  j^^^^^.  jg  ascertained,   or  whether  B.'s  right  is  by  the 

contract  made  to  depend  upon    some  future    act  to  be 
done  by  the  contracting  parties.    A  promise  for  valuable 
consideration  to  charge  or  mortgage  property  which  can  be 
ascertained  by  reference  to  existing  facts  and  circumstances, 
e,g,,  a  covenant  to  charge  all  the  property  which  the  cove- 
nantor has  at  the  time  of  the  contract,  or  may  have  at  a 
future  time,  or  which  he  may  take  under  a  particular  will, 
binds  the  property  as  soon  as  it  is  ascertained  (g).    On  the 
other  hand,  a  contract  to  charge  or  mortgage  may  look 
forward  to  the  execution  of  some  other  document,  or  the 
doing  of  some  act  before  the  charge  or  mortgage  is  to  take 
effect.    In  such  a  case,  the  rights  of  the  parties  rest  in  con- 
tract until  the  contemplated  document  is  executed,  or  the 
contemplated  act  is  done.    Therefore,  if  A.  becomes  bank- 
rupt before  the  charge  takes  effect,  B.'s  right,  although  he 
has  paid  the  consideration,  is  merely  a  right  of  proof  in  the 
bankruptcy ;  and  a  purchaser  of  the  property  from  A.,  even 
with  notice  of  B.'s  right,  is  not  bound  to  give  effect  to  it^ 
except  in  so  far  as  B.  is  entitled  to  obtain  specific  per- 
formance against  him.    Thus,  promises  for  value  to  give  a 
charge  when  required  or  on  request  or  on  demand,  will  not, 
as  a  rule,  create  charges  until  the  demand  or  request  is 
made  (r).      And    on    the    same   principle,  a  covenant  to 
charge  not  all  or  a  definite  portion  of  the  covenantor's 
estate,  but  only  that  which  is  worth  a  definite  sum  or 
sufficient  to  secure  a  definite  sum,  does  not  of  itself  create  a 
charge  upon  the  covenantor's  general  estate;  and  it  is 
immaterial  that  a  definite  time  is  fixed  within  which  the 

Cp)  Metealfr,  ArohbUhov  of  York  (1836),  1  My.  &  C.  647. 

(g)  Momington  v.  Keane  (1868),  2  De  G.  &  J.  292  ;  Montagu  y.  Earl 
of  Sandwich  (1886),  32  Ch.  1).  626.  Examples  are,  Fremoult  v.  Dedire 
(1718),  1  P.  Wmg.  429  ;  Kennedy  v.  Daly  (1804),  1  Sch.  &  Lef.  365 ; 
Ravenshaw  y.  Uollier  (1834),  7  Sim.  3. 

(r)  Willianu  v.  Lucas  (1789),  2  Cox,  160 ;  Shaw  y.  Foster  (1872), 
L.  R.  6  H.  L.  321,  pp.  334,  34L 
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covenant  is  io  be  performed  (s).  Lord  MaogiiEsfield 
held  {t)  that  a  covenant  on  marriage  to  settle  lands  that 
should  be  of  the  value  of  £60  per  annum  upon  the  wife  for 
life,  did  not  bind  any  specific  lands,  and  that  in  adminis- 
tration the  wife  must  come  in  pari  passu  with  the  other 
specialty  creditors.  Sir  L.  Shadwell  held  (u)  that  a  cove- 
nant in  a  marriage  settlement  to  devise  or  convey  a  fee 
simple  estate  in  possession  of  the  clear  value  of  £200  per 
annum,  or  at  the  covenantor's  election  to  give  or  bequeath 
£4,000  upon  the  trusts  of  the  settlement,  did  not  create  any 
lien  upon  the  covenantor's  estates  as  against  a  mortgagee 
with  notice.  In  Wellesley  v.  Wellesley  (a?).  Lord  Mornington 
covenanted  for  value  that  he  would,  on  or  before  a  certain 
date,  effectually  secure  an  annuity,  either  by  a  charge  on  free- 
holds or  by  an  investment  in  the  funds,  or  by  the  best  means 
then  in  his  power.  Lord  Mornington  before  the  day,  • 
purchased  lands  which  were  vested  in  trustees  for  him,  and 
which,  as  the  bill  alleged,  were  purchased  for  the  purpose  of 
enabling  him  to  secure  the  annuity,  and  in  part  performance 
of  his  covenant.  Lord  Cottenham,  on  a  demurrer  by  the 
trustees,  held  that  the  lands  so  purchased  were  bound  by 
the  agreement.  But  the  Court  of  Appeal  subsequently 
held(^)  that  this  covenant  did  not  constitute  a  general 
charge  upon  all  the  freeholds  of  the  covenantor  at  the  date 
fixed,  so  as  to  give  the  annuitant  a  charge  upon  a  house 
then  belonging  to  the  covenantor  in  priority  to  a  legal 
mortgagee  with  notice.  Although  such  a  covenant  does  not 
operate  as  a  general  lien  upon  the  covenantor's  estate,  the 
court  will  enforce  specific  performance  against  the  cove- 
nantor (if  the  case  is  otherwise  proper  for  that  remedy),  by 
directing  him  to  convey  lands  of  the  prescribed  value. 
Moreover,  if  the  court  can  discover  evidence  of  the  cove- 
nantor's intention  to  apply  specific  lands  to  the  satisfaction 
of  the  covenant,  the  court  holds  those  lands  to  be  bound  by 


(0  Mornington  ▼.  Keane^  tupra ;  Montagu  ▼.  Earl  of  Sandwich^ 
supra. 

(0  FremouU  ▼.  Dedire  (1718),  1  P.  Wma  429. 
(I*)  BavenMhaio  y.  Mollier  (1834),  7  Sim.  3. 
Ix")  (1839),  4  My.  &  C.  561.    See  2  l>e  6.  &  J.,  p.  313. 
(y)  Mornington  y.  Keane  (1858),  2  De  6.  &  J.  292. 
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Valid  con- 
tract carried 
out  by 
invalid 
instrument. 


the  covenant,  as  against,  volunteers  under  the  covenantor. 
Thus,  if  after  the  covenant  the  covenantor  purchases  lands 
of  the  prescribed  value  (whether  in  one  or  in  several  pur- 
chases), the  presumption  arises  that  they  were  purchased  in 
satisfaction  of  his  liability  (j?).  The  presumption  arises, 
although  the  covenantor  has  the  option  of  satisfying  his 
liability  otherwise  than  by  the  purchase  of  lands.  No  pur- 
chaser oi*  mortgagee  is  affected  in  such  a  case ;  for  a  sale  or 
mortgage  by  the  covenantor  is  evidence  that  he  did  not 
intend  to  apply  the  lands  in  satisfying  his  covenant  (a). 

In  some  cases  a  valid  contract  has  been  entered  into  to 
convey  property  either  absolutely  or  by  way  of  mortgage  or 
to  give  a  charge  upon  it,  but  the  instruments  executed  in 
pursuance  of  the  contract  are  for  some  reason  ineffectual  to 
carry  out  the  intention  of  the  parties.  In  such  a  case, 
equity  treats  the  invalid  instrument  as  evidence  of  a  valid 
contract,  which  it  enforces  where  the  consideration  has 
been  .executed.  It  enforces  the  contract  by  giving  so 
far  as  it  can  to  the  party  who  is  entitled  to  the  benefit 
of  it  the  rights  which  he  would  have  had  if  the  instru* 
ment  had  been  effectual  to  convey  the  property  with 
which  it  purports  to  deal.  Thus,  a  mortgage  by  feof&nent 
which  was  void  for  want  of  livery  was  enforced  against 
bond  creditors  of  the  mortgagor  (6).  Mortgages  of  copy- 
holds which  were  void  for  want  of  presentment  were 
enforced  against  the  assignees  in  bankruptcy  of  the  mort- 
ga.gor  (c),  and  against  a  purchaser  with  notice  from  him  {d). 
In  modem  times  debentures  which  were  in  blank  as  to  the 
names  of  the  obligees  have  been  held  to  create  a  valid 
equitable  charge  on  the  assets  which  they  purported  to 
cover  (e). 

(z)  Deacon  v.  Smith  (1746),  3  Atk.  323 ;  Attorney'  Oeiwral  v.  Whorwood 
(1750),  1  Ves.  sen.  534,  p.  540  ;   Wellesley  v.  Wellcaley,  mpra, 
(a)  Deacon  v.  Smithy  supra,  p.  327. 

(A)  Burah  V.  Francu  (167.S),  3  Swans.  536  n. ;  Rep.  t.  Fin,  28. 
lo 


affirmed  in  H.  L.,  see 


(<?)  Taylor  v.  Wlieeler  (1706),  2  Vem.  564. 

(rf)  Jemings  v.  Moore  (1708),  2  Vem.  609 
p.  610. 

(e)  7%e  Strand  Music,  Hall  Co,  (1865),  3  De  G.  J.  &  S.  147  ;  Ross  ▼. 
Arviy  and  Navy  Hotel  Co.  (1886),  34  Ch.  D.  43  ;  In  re  Queensland  Land 
and  Coal  Co.,  [1894J  3  Ch.  181  ;  Pegge  v.  Neath  Tramways  Co.,  [1898] 
1  Ch.  183. 
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BELIEF  AOAlNBT  PENALTIEa 

Courts  of  equity  under  certain  circumstances — varying  General 
from  time  to  time  —granted  relief  against  the  provisions  of  '^ 
a  contract  which  either  forfeited  a  proprietary  interest  or 
imposed  a  money  penalty.  Relief  was  granted  before  the 
Judicature  Act  in  two  ways.  First,  the  court  restored  the 
estate,  if  it  had  been  already  taken  away  at  law,  or  recalled 
the  penalty,  if  it  had  been  exacted.  Secondly,  the  court 
restrained  the  prosecution  of  an  action  at  law  to  enforce 
the  forfeiture  or  to  recover  the  penalty.  The  circumstances 
which  before  the  Judicature  Act  would  have  sustained  an 
application  for  an  injunction  may  now  be  set  up  as  a  defence 
to  the  action. 

The  court  granted  relief  in  three  classes  of  cases.  Firsts 
where  a  lease  provided  for  the  forfeiture  of  the  lessee's 
interest  if  he  failed  to  comply  with  certain  conditions 
and  the  lessee  committed  a  breach  of  one  of  those  con- 
ditions, then,  if  the  court  was  satisfied  that  the  breach 
could  be  amply  compensated  by  a  payment  in  money,  the 
court  relieved  the  lessee  against  forfeiture.  Secondly,  the 
court  relieved  as  a  rule  against  the  penalty  of  a  bond* 
Thirdly,  the  court  relieved  against  penal  stipulations  in 
other  contracts.  The  doctrine  of  relief  against  penalties  is 
confined  to  provisions  in  contracts.  It  does  not  apply  to 
cases  of  forfeiture  by  operation  of  law,  e.^.,  the  forfeiture 
of  a  copyholder's  estate  for  waste  (a).  Nor  does  it  apply  to 
provisions,  whether  in  contracts  or  in  wills,  which  grant  an 
indulgence  upon  certain  terms,  e.g.,  an  option  to  purchase 
in  a  contract  (6)  or  will  (c),  or  a  legacy  given  upon  a  con- 

(a)  Peachy  t.  Duke  of  Somerset  (1724),  1  Str.  447. 
(A)  Barren  v.  Sabine  (1684),  1  Vera.  268  ;  Joy  y.  Birch  (1836),  4  CI.  & 
F.  57,  p.  89. 
(c)  Brooke  v.  Oarrod  (1857),  2  De  G.  &  J.  62. 

•  •  • 
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dition  (d).    In  these  cases  the  condition  mast  be  complied 
with  according  to  its  letter. 

One  ground  upon  which  the  doctrine  of  relief  against 
penalties  may  have  been  originally  based  was  the  principle 
of  giving  relief  against  oppressive  contracts.  .  Courts  of 
equity  may  well  have  held  that  a  contract  forfeiting  A.'s 
interest  in  a  lease  if  he  failed  to  pay  his  rent  on  a  prescribed 
day,  or  making  a  large  sum  of  money  payable  by  him  if  he 
failed  on  a  given  day  in  paying  a  much  smaller  sum  was  so 
oppressive,  bore  such  evident  marks  of  advantage  taken  by 
a  stronger  of  a  weaker,  that  the  court  without  inquiry  into 
the  circumstances  under  which  the  contract  was  entered 
into  would  grant  relief  from  its  terms.  Another  justifiable 
basis  of  the  doctrine  was  the  principle  of  granting  relief 
against  accident.  If  A.  by  accident  was  prevented  from 
paying  money  at  a  certain  day,  it  was  hard  that  he  should 
be  visited  with  a  heavy  penalty  for  an  omission  which  was 
not  his  fault  (e).  And  where  relief  is  once  given  on  the 
ground  of  accident,  it  is  easy  to  slip  into  the  practice  of 
giving  it  in  similar  cases  even  though  there  has  been 
negligence  (/).  In  these  cases  the  court  does  not  profess 
to  carry  out  the  contract  between  the  parties.  It  sets  it 
aside  to  a  certain  extent  in  furtherance  of  justice.  At  an 
early  time,  however,  the  pourt  professed,  in  giving  relief 
against  penalties,  merely  to  be  interpreting  the  contract. 
''  The  true  ground  of  relief  against  penalties,"  said  Lord 
Maoolesfield  {g)f  ''  is  from  the  original  intent  of  the  case, 
where  the  penalty  is  designed  only  to  secure  money,  and 
the  court  gives  him  all  that  he  expected  or  desired." 
"Where  a  penalty,"  said  Lord  Thuelow  (/i),  **  is  inserted 
merely  to  secure  the  enjoyment  of  a  collateral  object,  the 
enjoyment  of  the  object  is  considered  as  the  principal  intent 

(rf)  Glover  ▼.  PortingUm  (1664),  Freem.  Ch.  182 ;  BeHie  v.  Lord 
Falkland  (1697),  Freem.  Ch.  220  ;  Franco  v.  Alvares  (1746),  3  Atk.  342, 
p.  345  ;  Astley  v.  Farl  of  JS^ex  (1874),  18  Eq.  290. 

(e)  Belief  was  g^iven  on  this  ground  in  Carter  r.  Cummim  (p.  1665), 
1  Cb.  Ca.  84. 

(/)  Lord  Ellesmbbe,  according  to  Norbnrie  (Hargrave^s  Law  Tracts, 
p.  431),  would  not  relieve  any  that  forfeited  a  bond,  nnless  it  were  in  case 
of  extremity  or  accident.  *^  Of  late/*  says  Norburie  (p.  432),  **  mach  lenity 
h&th  been  nsed  to  ill  debtors.** 

Cg)  Peachy  y.  Duke  ofSowenet  (1724),  1  Stra.  447,  p.  453. 

(A)  Sloman  ▼.  Walter  (1784),  1  B.  C.  C.  418. 
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of  the  deed,  and  the  penalty  only  as  accessional,  and,  there- 
fore, only  to  secure  the  damage  really  incurred."  Unfor- 
tunately, courts  of  law  adopted  towards  the  end  of  the 
eighteenth  century,  in  adjudicating  upon  business  contracts, 
a  canon  of  interpretation  which  had  some  justification  in 
cases  of  leases  and  penal  bonds  and  applied  it  where  the 
parties  themselves  had  attempted  to  escape  from  the  rule 
by  providing  in  terms  that  a  sum  was  to  be  paid  as  and  for 
liquidated  damages  («). 

The  circumstances  under  which  relief  has  been  granted 
vary  in  different  classes  of  cases.  It  is  necessary  therefore 
to  deal  separately  with  (1)  covenants  in  leases,  (2)  penal 
bonds,  and  (3)  stipulations  in  other  contracts  whether  under 
seal  or  not. 

I.  There  was  originally  some  doubt  as  to  the  extent  to  Relief  in  case 
which  the  court  would  go  in  relieving  against  forfeiture  for  *®*8®8' 
the  breach  of  stipulations  in  a  lease.  The  court  laid  down 
the  principle  that  it  would  relieve  wherever  compensation 
could  be  given ;  and,  as  the  breach  of  every  covenant  gives 
the  covenantee  a  right  to  damages,  the  court  gave  relief  in 
some  cases  where  a  covenant  to  repair  or  to  insure  had  been 
broken.  It  was  soon  recognised  that  there  might  often  be 
great  difficulty  in  estimating  the  proper  amount  of  compensa- 
tion; and  after  the  decision  of  Lord  Eldon  in  Hill  v. 
Barclay  (k)  it  was  held  that  equity  would  not  relieve,  merely 
on  the  ground  that  it  could  give  compensation,  upon 
breach  of  any  covenant  in  a  lease  except  the  covenant  for 
payment  of  rent.  The  power  of  the  court  to  give  relief  has 
been  greatly  extended  by  several  statutory  provisions  (Q. 

Side  by  side  with  the  equitable  jurisdiction  went  a  more 

(0  See  per  Kay,  L.J.,  in  Law  v.  Local  Board  of  Redditch,  [1892] 
1  Q.  B.  127,  p.  184. 

ih)  (1811),  18  Ves.  56.  See  ako  Reynolds  ▼.  Pitt  (1812),  19  Yen.  134  ; 
WhUe  ▼.  Warner  (1817),  2  Men.  469. 

(J)  Earlier  statotes  are  supenteded  bj  the  wide  provisions  of  the  Con- 
veyancing Act,  1881  (44  &  45  Vict.  c.  41),  s.  14,  and  the  Conveyancing 
Act,  1892  (55  &  66  Vict.  c.  13),  s.  2.  The  power  to  grant  relief  under  the 
Conveyancing  Act,  1881,  does  not  extend  to  a  covenant  against  assigning 
or  ander-letting  ;  and  the  conrt  will  not  relieve  although  a  covenant  not  to 
assign  without  consent  has  been  broken  thronsh  the  forgetfnlness  of  the 
lessee  or  his  solicitor  (^Barrow  v.  Isaacs  ana  Son,  [1891]  1  Q.  B.  417 ; 
JEaitern  Telegraph  Co,  v.  Dent^  [1899]  1  Q.  B.  835). 
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limited  jurisdiction  at  common  law.     At  law  it  was  the- 
practice  of.  the  courts  to  restrain  actions  of  ejectment  brought 
to  enforce  a  forfeiture  for  nonpayment  of  rent  upon  the  defen- 
dant paying  the  rent  or  bringing  it  into  court.     The  remedy^ 
at  law  was  afterwards  defined  more  precisely  by  statute. 
The  statute  4  Geo.  2,  c.  28,  provided  (m),  in  effect  that  if 
the  rent,  arrears,  and  costs  were  paid  or  tendered  before  the 
trial  in  ejectment,   then  all  further  proceedings  on  the 
ejectment  should  cease.    Before  1860  the  Courts  of  Common 
Law,  though  they  could  intervene  to  stay  proceedings  before 
execution,  could  do  nothing  if  judgment  had  gone.     Courts 
of   equity  did  more  than  courts  of  common  law.     They 
gave  relief  after  judgment  and  execution  in  ejectment,  if  the 
tenant    brought  full  compensation  into    court,   and  they 
ordered  a  new  lease  to  be  executed  similar  to  the  old  one  (n). 
But  the  statute  4  Geo.  2,  c.  28,  and  the  Common  Law  Pro- 
cedure Act,  1852,  in  re-enacting  it,  imposed  a  limit  upon  the 
equitable  as  well  as  upon  the  legal  jurisdiction.    It  was. 
provided  (o)  that  if  the  lessee  suffers  judgment  to  be  recovered 
in  ejectment,  and  execution  executed  without  paying  the 
rent  and  arrears  and  costs,  and  without  proceeding  for  relief 
in  equity  within  six  months  after  execution  executed,  he 
shall  be  barred  from  all  relief  in  law  or  equity.    In  the 
Common  Law  Procedure  Act,   1860  (p),  there  are  further 
provisions  for  simplifying  the  remedy  in  the  courts  of  com- 
mon law  by  enabling  them,  in  the  case  of  any  ejectment  for 
a  forefeiture  for  non-payment  of  rent,  to  give  the  same  relief 
as  had  been  given  in  the  Court  of  Chancery ;    and  it  was 
provided  that  if  the  lessee  was  relieved  he  should  hold  the 
demised  lands  according  to  the  lease  thereof  made  without 
any  new  lease.     Relief  is  given  under  these  Acts  not  merely 
where  the  lessor  has  recovered  possession  by  legal  process^ 
but  also  where  he  has  recovered  peaceable  possession  without 
the  assistance  of  any  court.    As  a  time  has  been  fixed  by 
statute  after  which,  in  a  case  of  ejectment,  no  proceedings 

(m)  Section  2.  The  provisionB  of  this  Act  were  substantially  re-enacted 
in  the  Common  Law  Procedure  Act,  1852  (16  &  16  Vict.  c.  76),  s.  212. 

(«)  Anon.  (1690),  Freem.  Ch.  115  ;  Taylor  v.  Knight  (1725),  4  Vin. 
Abr.,  p.  406,  pi.  31. 

(d)  Section  210.  (^)  23  &  24  Vict.  c.  126,  8.  1. 
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for  relief  can  be  taken,  it  is  probable  tbat,  wbere  tbe  lessor 
has  resumed  possession  peaceably,  the  action  for  the  relief 
must  be  brought  within  six  months  from  that  date  (9). 
Where  the  court  gives  rehef  after  the  lessor  has  taken  peace- 
able possession,  it  sets  up  the  old  lease  and  does  not  require 
a  new  lease  to  be  granted  (r).  Where  the  lease  has  been 
determined  by  judgment  in  ejectment  and  execution,  the 
court  will  not  set  it  up  again,  at  the  instance  of  an  under- 
lessee,  without  having  the  lessee  brought  before  the  court  (s), 

II.  Courts  of  equity  from  an  early  time  gave  relief  against  Relief  in  case 
payment  of  the  whole  penalty  on  a  money  bond  (t),  but  this 
jurisdiction  was  to  a  great  extent  superseded  by  two  statutes, 
which  enabled  courts  of  law  to  give  the  same  or  even  wider 
relief  (u).  The  statute  8  &  9  Will.  3,  c.  11,  provided  {w) 
that  in  all  actions  upon  any  bond  or  on  any  penal  sum  for  non- 
performance of  any  covenants  or  agreements  in  any 
indenture,  deed  or  writing  contained,  the  plaintiff  might 
assign  as  many  breaches  as  he  thought  fit,  and  the  jury  should 
assess  not  only  such  damages  and  costs  as  had  theretofore 
been  usually  done,  but  also  damages  for  such  of  the  breaches 
assigned  as  the  plaintiff  should  prove  to  have  been  broken. 
The  like  judgment  was  to  be  entered  on  the  verdict  as  there- 
tofore had  been  usually  done  in  such  actions  (i.e.,  for  the 
.whole  penalty  and  costs).  If  the  defendant  paid  into  court  ' 
the  damages  assessed  for  the  breaches,  a  stay  of  execution 
was  to  be  entered,  but  the  judgment  was  to  remain  as  a 
security  against  any  future  breaches.  By  4  &  5  Anne, 
c.  3  (x)f  where  an  action  is  pending  upon  a  bond  which  has 
a  condition  or  defeazance  to  make  void  the  same  upon  pay- 
ment of  a  lesser  sum  at  a  day  or  place  certain,  power  is  given 
to  the  defendant  to  bring  the  principal  and  interest  due  into 
court  in  satisfaction  of  the  bond,  and  the  court  shall  give 

(q)  Howard  7.  Fanshatce,  [1895]  2  Ch.  581. 

(r)  Howard  v.  Fanshawe,  tupra, 

is)  Hare  v.  JE/nw,  [1893]  1  Q.  B.  604. 

(t)  Equity  also  relieved  against  a  bond  conditioned  to  stand  to  an  award 
iWiUon  y.  Barton  (1671),  Nels.  148.  See  also  Tall  v.  Ryland  (1670), 
1  Ch.  Cas.  183). 

(«)  Forward  v.  Duffield  (1747),  3  Atk.  555. 

(w)  Section  8. 

(«)  Section  13.    The  statate  is  c.  16  in  some  editions. 
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judgment  to  discharge  the  defendant  from  the  same 
accordingly  {y).  Although  equity  retained  its  concurrent 
jurisdiction,  the  aid  of  the  common  law  was  more  usually 
invoked.  The  only  case  in  which,  before  the  Judicature 
Act,  proceedings  for  relief  against  the  penalty  of  a  bond  were 
necessarily  brought  in  equity  was  where  an  action  had  been 
brought  at  law  under  the  statute  of  Will.  3,  and  damages 
had  been  assessed  in  the  full  penalty  of  the  bond.  In  such 
a  case  a  court  of  equity,  if  it  was  of  opinion  that  the 
damages  were  excessive,  directed  an  issue  of  qtumtum 
damnificatiis.  If  the  jury  gave  a  verdict  for  a  smaller  sum 
than  the  penalty,  the  court,  on  payment  of  the  damages  by 
the  defendant  at  law,  restrained  the  plaintiff  at  law  from 
taking  out  execution  on  his  judgment  (z).  In  cases  under 
the  statute  of  Anne,  it  was  not  necessary  to  call  in  the  aid 
of  a  jury  to  assess  damages.  The  courts,  both  of  common 
law  and  equity,  referred  it  to  a  master  to  compute  principal, 
interest,  and  costs,  reckoning  the  interest  from  the  date  of 
the  bond,  whether  it  provided  expressly  for  the  payment  of 
interest  or  not  (a). 

Relief  where       III.  With  regard  to  ordinary  contracts  {e.g.,  contracts 

J^®'^™^?  contained  in  a  mortgage  deed),  equity  granted  relief  from  an 

on  failure  to   early  time  wherever  upon  failure  to  pay  a  certain  sum  of 

pay  money,     money  at  a  certain  day  a  larger  sum  was  made  payable. 

Where  a  debt  is  due  and  payable  at  a  certain  time,  a  proviso 

that,  if  the  debt  is  not  paid  at  the  time  fixed,  a  larger  sum 

shall  become  due,  is  penal,  and  equity  will  relieve  against 

it.    This  principle  has  been  chiefly  applied  to  provisions  in 

mortgages  raising  the  rate  of  interest  in  default  of  punctual 

payment.    It  applies  not  only  where  a  mortgagee  is  enforcing 

payment  of  the  mortgage  debt  at  law,  but  also  in  taking 

the  accounts  in  a  redemption  action  (b).     On  the  other 

hand,  where  a  debt  is  due  and  payable  at  a  fixed  date,  a 

(j/)  As  to  the  bonds  to  which  these  enactments  respectively  apply,  see 
1  Wms.  Saand.  57  et  %eq  ;  Pregton  v.  Dania  (1872),  L.  R.  8  Ex.  19  ; 
Strickland  v.  Williams,  [1899]  1  Q.  B.  382. 

(2)  Slttman  v.  Walter  (1784),  1  M.  C.  C.  418. 

(«)  See  In  re  J)ixm,  [1900]  2  Ch.  561. 

(b)  Holies  V.  Wyjte  (1693),  2  Vem.  289 ;  S.  C,  Freem.  Ch.  197  ; 
Strode  v.  Parker  (1694),  2  Vern.  316.  Qf,  In  re  Dagenham  {Thames') 
Dock  Co.  (1873),  8  Ch.  1022. 


Rblibf  in  case  of  Bonds.  363 

proviso  diminishing  the  amount  to  be  paid  if  payment  is 
made  within  a  certain  time  grants  an  indulgetice  to  the 
debtor,  of  which  he  can  only  obtain  the  benefit  by  complying 
strictly  with  its  terms  (c).  **  It  is  in  consequence,"  says 
BoMiLLY,  M.E.  (d),  *'  of  the  promptness  of  payment  of  a 
part  of  the  debt  at  once  that  the  creditor  agrees  to  forego 
the  remainder.  It  is  not  a  case  in  which  equity  relieves 
against  time,  for,  if  it  ^d,  it  would  be  violating  all  its  rules. 
It  would  be  relieving  against  the  whole  consideration  for 
the  release  of  a  portion  of  the  debt,  for  without  such  prompt- 
ness in  paying  the  remainder,  there  would  be  no  considera* 
tion  for  the  deed  at  all  and  it  would  become  voluntary." 
^'It  is  impossible  to  hold,"  says  Lord  Wbstbuby  (e),  "that 
money  due  by  contract  can  be  converted  into  a  penalty. 
A  penalty  is  a  punishment,  an  infliction,  for  not  doing  or 
for  doing  something ;  but  if  a  man  submits  to  receive,  at  a 
future  time  and  on  the  default  of  his  debtor,  that  which  he 
is  now  entitled  to  receive,  it  is  impossible  to  understand 
how  that  can  be  regarded  as  a  penalty."  Thus,  where  a 
mortgage  provides  that  interest  at  a  lower  rate  than  the 
rate  reserved  will  be  accepted  if  paid  within  a  limited  time 
after  interest  becomes  due,  the  mortgagor,  to  have  the 
benefit  of  the  proviso,  must  comply  strictly  with  its  terms  (/). 
This  principle  has  been  extended  to  cases  where  the  debt, 
though  debitum  in  praesenti,  is  solveftdum  infuturo.  Thus, 
where  a  debt  is  originally  made  payable  by  instalments, 
and  the  contract  provides  that,  if  the  party  who  ought  to 
have  paid  them  or  any  of  them  at  the  proper  time  fails  to  do 
00,  the  time  shall  be  accelerated  for  the  other  payments 
which  were  originally  deferred,  the  debtor  cannot  obtain 
relief  from  this  proviso  {g), 

.  (c)  Setoell  y.  Mirnon  (1683),  1  Vera.  210  ;  Eao  parte  Bennet  (1743), 
2  Atk.  627  ;  Ford  v.  Earl  of  CVietterJield  (1854),  19  B.  428  ;  Thompsoni. 
HudMon  (1869),  L.  R.  4  H.  L.  1. 

(d)  Fbrd  v.  Earl  of  Chesterfield^  supra^  p.  434. 

(^)  Thompson  v.  Hudson^  supra,  p.  28. 

(/)  NieholU  ▼.  Mayndrd  (1747),  3  Atk.  519 ;  Stanhope  v.  Manners 
(1763).  2  Ed.  197  ;  DavU  v.  TImvms  (1831),  1  Rj.  &  M.  506. 

(jf)  Sterne  y.  Bech  (1863),  1  De  G.  J.  &  S.  595  ;  WaUin^irrd  ▼.  Mviual 
Society  (1880),  6  App.  Cas.  685.  See  also  Protector  Loan  Co,  v.  Chiee 
(1880),  6  Q.  B.  D.  692. 
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Relief  where       Where  a  contract;  provides  that  upon  failure  to  perform 
™i^^e"on  °   soDae  particular  act,  not  consisting  in  the  payment  of  money. 


ailure  to  per-  a  sum  of  money  shall  become  due  from  the  person  in 
orm  ac  .  default,  there  the  court  does  not  as  a  rule  give  relief,  even 
though  the  sum  of  money  is  probably  larger  than  the 
damages  which  a  jury  would  give  upon  failiire  to  perfornfi 
the  act  in  question  (h).  And  it  is  immaterial  that  the 
amount  made  payable  is  described  |ls  a  penalty  (t).  It  is. 
probable  that,  where  the  sum  agreed  to  be  paid  is  out  of 
all  proportion  to  the  matter  in  respect  of  which  it  is  agreed 
to  be  paid,  the  court  would  hold  that  it  was  to  be  paid,  not 
as  liquidated  damages,  but  as  a  penalty,  even  though  it 
were  described  as  liquidated  damages  (k). 

Relief  where  '    More  complicated  are  the  cases  in  which  a  sum  of  money 
breach  ia  of     z^  made  payable  upon  the  breach  of  one  or  more  of  several 

OTie  oi  several  ^   j  j^ 

stipulations,  stipulations.  The  parties  to  a  contract  may  fix  the  damages 
to  result  from  a  breach  at  a  sum  estimated  as  liquidated 
damages,  or  they  may  enforce  the  performance  of  its 
stipulations  by  a  penalty.  In  the  first  instance  the  plaintiff^ 
in  case  of  a  breach,  is  entitled  to  recover  the  estimated  sum 
as  damages  irrespective  of  the  actual  loss  sustained.  In 
the  other,  the  penalty  is  meant  to  cover  all  the  damages 
actually  sustained,  but  it  does  not  estimate  them,  and  the 
amount  of  loss  (not,  however,  exceeding  the  penalty)  is  to 
be  ascertained  in  the  ordinary  way.  The  language  used 
by  the  parties,  although  not  to  be  disregarded,  is  not  con- 
clusive. What  the  contract  describes  as  ''liquidated 
damages"  may  be  treated  as  a  penalty,  as  in  Kemble  v. 
Farran  (Z) ;  and  a  sum  described  as  a  penalty  may,  as  in 
Elphinstone  v.  Monkland  Iron  and  Coal  Co,  (m),  be  treated 
as  liquidated  damages.  The  following  rules  have  been  laid 
down  professedly  in  order  to  ascertain  the  intention  of  the 
parties:  1.  Where  a  sum  of  money  is  made  payable^ 
whether  by  way  of   liquidated    damages    or  by  way  of 

(A)  Blake  v.  Etut  India  Co.  (1674),  2  Ch.  Cas.  198  ;  Law  v.  Local 
Board  of  nedditch,  [1892]  1  Q.  B.  127. 

(0  Strickland  v.  Williams,  [1899]  1  Q.  B.  382. 

(Jt)  See  ESHER,  M.R.,  in  Law  v.  Local  Board  of  Redditeh,  supra ^ 
p.  130. 

(I)  (1829),  6  Bing.  141.  (m)  (1886),  11  App.  Cas.  332. 
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penalty,  for  the  breach  of  stipulations,  all  or  some  of  which' 
are,  or  one  of  which  is,  for  the  payment  of  a  less  sum,  the 
sum  made  payable  is  really  a  penalty;  only  the  actual 
damage  can  be  recovered,  and  the  stipulations  cannot  be 
severed.  That  is,  although  a  stipulation  has  been  broken, 
the  damages  for  which  are  uncertain,  only  the  actual 
damages  can  be  recovered,  because  there  is  another  stipu- 
lation for  the  payment  of  a  smaller  sum  than  the  sum  made 
payable  as  damages  (n).  2.  '<  When  a  single  slump  sum," 
said  Lord  Watson  (o),  "  is  made  payable  by  way  of  com- 
pensation, on  the  occurrence  of  one  or  more  or  all  of  several 
events,  some  of  which  may  occasion  serious  and  others  but 
trifling  damage,  the  presumption  is  that  the  parties  intended 
the  sum  to  be  penal,  and  subject  to  modification."  Lord 
EsHEB  (p)  made  the  rule  more  extensive  by  substituting 
for  ''  some  of  which  may  occasion  serious  and  others  but 
trifling  damage,"  the  words  *'  some  of  which  may  occasion 
serious  and  others  less  serious  damage,"  and  the  rule  (as  so 
altered)  was  followed  by  the  Court  of  Appeal  in  milson  v. 
Love  {q).  In  that  case  the  lessees  of  a  farm  covenanted 
not  to  sell  hay  or  straw  off  the  premises  during  the  last 
twelve  months  of  the  term,  but  to  consume  the  same  upon 
the  premises,  and  the  lease  provided  for  an  ''additional 
rent  of  £3  per  ton  by  way  of  penalty  "  for  every  ton  of  hay 
or  straw  so  sold.  It  appeared  that  the  value  of  hay  for 
manure  was  from  15^.  to  £1  per  ton,  that  of  straw  being 
from  4^.  to  5s,  less.  It  was  held  that  the  sum  of  £3  per 
ton  was  a  penalty,  and  that  the  value  for  manure  of  the 
hay  sold  was  the  proper  measure  of  damages.  The  court 
here  was  partly  influeneed  by  the  description  of  the  sum  in 
the  contract  as  a  penalty.  If  the  decision  is  to  be  treated 
as  a  direct  decision  on  the  rule  laid  down  by  Lord  Esheb, 

(»)  Astley  V.  Weldon  (1801),  2  B.  &  P.  346  ;  In  re  Newman  (1876), 
4  Ch.  D.  724. 

(o)  Elphinstone  y.  MonMand  Iron  and  Coal  Co,  (1885),  11  App.  Cas. 
332,  p.  342.  KemUe  v.  Farran  (1829),  6  Bing.  141,  is  generally  treated, 
e,g.,  by  Lord  Westbuby  in  Thompson  v.  Hudson  (1869),  L.  R.  4  H.  L.  1, 
p.  30,  as  an  anthoritj  for  this  proposition.  Jessrl,  M.li.,  thoaght  it  was 
only  an  authority  for  the  first  proposition.    See  21  Ch.  D.,  p.  262. 

(^)  WUUon  V.  Love,  [1896  J  1  Q.  B.  626. 

l&)  Smith,  L.J.,  accepted  the  rale  as  so  altered ;  RiOBT,  L.J., 
doubted. 
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it  settles  a  question  which  has  long  been  agitated.     The 
rule,  as  laid  down  by  Lord  Esheb,  has  the  support  of  dict& 
by  Coleridqe,  G.J.,  in  Magee  v.  Lavell  (r),  and  of  Jamks 
and  Bbamwell,  L.J  J.,  in  In  re  Newman  (s).    On  the  other 
hand,   the  decision  of  the  Court   of  Appeal  in  Wdllis  v. 
Smith  (t),  appears  to  be  directly  to  the  contrary.     It  seems 
clear,  though    the  language    of    some    of    the  judges  is 
ambiguous,  that  the  mere  fact  that  the  same  sum  is  made 
payable  on  the  breach  of  any  one  of  several  stipulations, 
where  the  stipulations  are  of  substantially  equal  importance, 
is  not  enough  of  itself  to  show  that  the  sum  payable  is  a 
penalty  (u).     Where  an  agreement  provided  that  A.  should 
pay  B.  £100  per  imperial  acre  for  all  land  covered  with  slag^ 
and  not  levelled  and  soiled  within  a  specified  period,  and 
that  the  payment  should  bear  interest  from  the  date  when 
the  obligation  was  unfulfilled,  it  is  held  that  the  payment 
was  not  penal.    It  had  reference  to  a  single  obligation,  and 
the  sum  to  be  paid  bore  a  strict  proportion  to  the  extent  to 
which  ftiat  obligation  was  left  unfulfilled  {x),    3.  Where  a 
deposit  is  to  be  forfeited  for  the  breach  of  a  number  of 
stipulations,   some  of  which   may  be   trifling  or  some  of 
which  may  be  for  the  payment  of  money  on  a  given  day, 
the  bargain  of  the  parties  must  be  carried  out  {y). 

(r)  (1874),  L.  R.  9  C.  P.  107,  p.  111. 
(#)  (1876),  4  Ch.  D.  724,  p.  731. 
(0  (1882),  21  Ch.  D.  243,  pp.  265,  269,  275. 
Qu)  See  per  Jessel,  M.R.,  in  Walli^  t.  Smithy  supra,  p.  265.- 
(a;)  Elphinstone  v.  Monkland  Iron  and  Coal  Co.  (1885),  11  App.  Cas. 
3S2. 
(y)  Jessel.  M.R.,  in  WallU  v.  Smith,  supra,  p.  258. 
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CHAPTEE  XIX. 
MISTAKE;  IQSBEPBESENTATION. 

Mistake. 

Mistake  forms  a  ground  for  the  active  interference  of  a 
court  of  equity  in  three  classes  of  cases.  First,  equity 
exercises  a  concurrent  jurisdiction  with  the  common  law  by 
directing  the  return  of  money  which  h'as  been  paid  by  mis- 
take. Here  equity  follows  the  law,  and  as  a  rule  only  allows 
a  plaintiff  to  recover  money  paid  by  him  where  he  paid  it 
under  the  mistaken  belief  that  an  event  had  happened  which 
imposed  upon  him  a  legal  obligation  to  pay  it.  Secondlyi 
equity  sets  aside  a  concluded  contract  where  the  p&rties 
have  entered  into  it  under  a  mutual  mistake,  and  replaces 
them  in  their  original  state.  Thirdly,  equity  rectifies  a 
document  by  making  it  conform  to  the  intention  of  the 
party  or  parties  who  executed  it.  Each  of  these  subjects 
requires  separate  treatment  {a), 

I.  The  only  action  at  law  in  which  a  plaintiff  could  set  Recovery  of 
up  mistake  as  a  ground  for  relief  was  in  the  action  for  by  mutake. 
money  had  and  received  by  the  defendant  to  his  use.  This 
action,  which  was  brought  into  importance  by  Lord 
Mansfield,  was  given  wherever,  in  the  opinion  of  the 
Court,  it  was  inequitable  that  one  person  should  retain 
money  which  he  had  received  from,  or  for  the  use  of, 
another.  The  courts  of  common  law,  in  dealing  vnth  this 
action,  introduced,  in  the  beginning  of  last  century,  a  distinc- 
tion between  mistakes  of  fact  and  mistakes  of  law.  Money 
voluntarily  paid  under  a  mistake  of  fact  can  be  recovered, 
unless  the  party  paying  intended  to  waive  inquiry  into 

(a)  Mistake  may  also  be  set  up  as  a  defence  to  aa  action  for  specific 
performance,  and  the  cases  where  it  is  so  relied  on  will  be  allade^a  to  in 
this  Chapter,  in  so  far  as  they  throw  light  on  mistake  as  a  cause  of 
action. 
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the  facts.  It  may  be  recovered  although  the  party  paying 
had  at  the  time  of  payment  the  means  of  knowing  the  facts, 
or  had  once  had  such  knowledge  but  had  forgotten  the 
facts  (6).  The  mistake  must  be  as  to  a  fact  which,  if  it 
were  true,  would  make  the  person  paying  legally  liable  to 
pay,  and  not  as  to  a  fact  which,  if  it  were  true,  would 
merely  make  it  desirable  in  point  of  honour  or  of  expediency 
that  he  should  pay  (c).  .  Money  paid  under  a  mistake  of 
law  cannot  be  recovered  [d).  Money  paid  under  the 
pressure  of  legal  process  cannot  be  recovered,  although  it 
has  been  paid  under  a  mistake  of  fact.  The  rule  is  not 
merely  that  money  paid  under  a  judgment  cannot  be 
recovered.  The  rule  extends  to  all  cases  where  money  is 
paid  after  process  taken  put  {e).  But  the  rule  does  not 
apply  where  legal  process  is  used  mala  fide,  the  person  who 
receives  payment  knowing  at  the  time  that  nothing  is  due  to 
him  (/). 

The  principle  that  money  paid  under  a  mistake  of 
law  cannot  be  recovered  applies  equally  where  proceed- 
ings are  taken  in  equity,  if  the  action  is  in  substance 
an  g,ction  for  money  had  and  received  (jg).  An  exception 
has  been  introduced  in '  recent  times  to  the  general  rule. 
Money  paid  to  a  trustee  in  bankruptcy  under  a  mistake  of 
law  can  be  recovered,  because  be  is  an  officer  of  the  court 
and  the  court  ought  to  3et  an  example  {h).  If  the  money 
paid  has  been  distributed  among  the  creditors,  the  amount 
may  be  recovered  out  of  any  moneys  coming  to  the  hands 
of  the  trustee  and  applicable  for  the  payment  of  dividends  (t). 

Two  kinds  of      II.  In  order  to  understand  the  effect  of  mistake  as  a  ground 
for  rescission,  it  is  necessary  to  distinguish  between  two 

(A)  Kelly  V.  Solari  (1841),  9  M.  &  W.  64  ;  MUn^s  v.  Duncan  (1827), 
6  B,  &  C.  671  ;  Totmuend  v.  Crowdy  (1860),  8  C.  B.  (N.S.)  477 ; 
Durratvt  v.  EccleMastical  CommisHo?iers  (1880),  6  Q.  B,  D.  234, 

(p)  Aiken  v.  Short  (1856),  1  H.  &  N.  210. 

1(f)  Bilhie  V.  Lumley  (1802),  2  East,  469.  See  also  Brisbane  v.  Bacre^ 
(1813),  5  Taunt.  143  ;  Sltyring  v.  Greenwood  (1825),  4  B.  &  C.  281. 

(^)  Harriot  v.  Hampton  (1797),  7  T.  R.  269  ;  Hamlet  v.  Richardton 
(1833),  9  Bing.  644  ;  Moore  v.  VeHry  of  Fulham,  [1895]  1  Q.  B.  399. 

(/)  Cadaval  v.  Colling  (1836),  4  A.  &  E.  858  j  Ward  v.  Wallu^ 
[1900]  1  Q.  B.  675. 

0/)  Jlogert  v.  Ingham  (1876),  3  Ch.  D.  351. 

(A)  Ex  parte  James  (1874),  9  Ch.  609. 

(i.)  Hx  parte  Simmands  (1885),  16  Q.  B.  D,  308. 
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kinds  of  mistake.  A  contract  can  never  arise  unless  there 
is  an  outward  expression  by  the  one  party  of  the  terms 
which  he  offers,  and  by  the  other  of  the  terms  which  he 
accepts.  It  is  not  necessary  that  this  expression  should  be 
in  words.  A  contract  may  be  expressed  by  acts  as  well  as 
by  words;  and  both  acts  and  words  may  be  interpreted 
either  by  the  general  course  of  trade,  or  by  a  particular 
course  of  dealing  between  the  parties.  Whether  a  contract 
is  expressed  in  acts  or  in  words,  in  words  spoken  or  in 
words  written,  it  is  for  the  court  to  determine  what  each 
party  meant  by  his  expressions.  The  court  in  ascertaining 
that  meaning  interprets  the  acts  and  words  of  every 
individual  by  reference  to  a  common  standard;  and  a 
mistake  may  lie  in  a  discrepancy  between  the  inward  offer 
or  acceptance  of  one  of  the  parties  and  his  outward  expres- 
sion of  it,  whether  visible  or  audible.  The  contracts  with 
which  courts  of  equity  for  the  most  part  deal  are  intended 
to  create  a  legal  relation  between  the  parties  to  the  contract, 
e.g,t  the  relatibn  of  vendor  and  purchaser,  landlord  and 
tenant,  mortgagor  and  mortgagee,  with  reference  to  a  specific 
subject-matter,  e.g.,  a  definite  plot  of  land ;  and  a  mistake 
of  another  character  may  arise,  either  with  reference  to  the 
legal  relation  or  with  reference  to  the  subject-matter*  The 
acts  or  words  by  which  a  party  has  expressed  the  offer  or 
acceptance  which  he  intended  to  make,  may  be  in  perfect 
conformity  with  his  intention,  but  he  may  be  mistaken  as 
to  the  true  nature  of  the  legal  relation  into  which  he  intended 
to  enter,  or  of  the  subject-matter  which  he  intended  to  affect. 
His  mistake  here  lies  in  a  discrepancy,  not  between  his 
inward  offer  or  acceptance  and  his  outward  expression,  but 
between  his  conception  of  a  legal  relation  and  the  con* 
sequences  which  the  law  attaches  to  that  relation,  or  between 
his  conception  of  the  external  world  and  the  external  world 
as  it  appears  to  the  rest  of  mankind.  If  A.  offers  to  sell 
Whiteacre  to  B.  for  £1,000,  and  in  his  offer  writes  sell  when 
he  meant  let,  or  Whiteacre  when  he  meant  Blackacre,  or 
£1,000  when  he  meant  £2,000,  his  mistake  lies  in  a  discre- 
pancy between  his  mental  offer  and  his  outward  expression ; 
and  although  B.  accepts  in  the  bond  fide  belief  that  A.  meant 

P.E.  2  B 
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what  he  has  written,  there  is  not  in  reality  a  concluded 
contract  between  the  parties.  If  A.  is  bound  to  carry  out 
his  written  offer,  he  is  bound  not  on  the  ground  of  contract, 
but  on  the  ground  of  estoppel ;  and  there  seems  no  reason 
why  he  should  be  bound  unless  A.  has  altered  his  position 
on  the  faith  of  the  apparent  offer.  In  such  cases,  the  court, 
as  will  be  shown  hereafter,  has  not  infrequently  refused  to 
grant  specific  performance ;  it  can  seldom,  if  ever,  happen, 
that  a  mistake  of  this  nature  is  relied  upon  as  a  ground  for 
rescinding  an  executed  contract,  but  the  court  has  set  aside 
consent  orders  where  one  of  the  parties  through  his  counsel 
consented  under  a  mistake  as  to  the  subject-matter  with 
which  the  order  dealt  {k).  On  the  other  hand,  if  A.  as 
tenant  for  life  under  the  Settled  Land  Acts  agrees  to  sell 
Whiteacre  to  B.,  in  the  belief  that  he  will  be  entitled  to  the 
purchase-money  for  his  own  benefit,  his  mistake  lies  in  the 
discrepancy  between  his  conception  of  the  legal  relation  into 
which  he  intended  to  enter  and  the  legal  relation  into 
which  he  has  in  fact  entered.  If  A.  when  he  agrees  to  sell 
Whiteacre,  attributes  the  designation  "  Whiteacre "  to  a 
plot  of  land  to  which  it  does  not  in  reality  belong,  his 
mistake  lies  in  the  discrepancy  between  his  mental  con- 
ception of  Whiteacre,  and  Whiteacre  as  it  exists  in  rerum 
natura.  If  when  he  agrees  to  sell  Whiteacre,  he  has  only  a 
confused  or  incomplete  conception  of  the  plot  of  land  to 
which  that  designation  applies,  e.g,,  if  he  thinks  that  its 
area  is  less  than  it  in  fact  is,  or  that  it  has  no  water,  while 
in  fact  it  abounds  in  springs,  his  mistake  is  of  the  same 
character.  In  these  cases,  there  is  a  concluded  contract, 
and  the  court,  as  will  be  shown  hereafter,  enforces  specific 
performance  against  the  party  mistaken,  except  in  some 
cases  of  extreme  hardship ;  and  where  the  contract  has  been 
executed,  the  court  refuses  to  rescind  it  (Q. 

Sale  of  land        Land  is  sotnetimes  sold,  under  a  bond  fide  mistake,  by  a 

by  vendor       vendor  who  has  no  title  to  the  land,  the  title  being  either  in 

who  has  no 

title.  a  third  party  or  in  the  purchaser.     At  law,  if  A.  agrees  to 

(A)  Hickman  v.  Jierens,  [1895]  2  Ch.  638,  p.  647 ;  Wilding  v.  Sandernm. 
[1897  J  2  Ch.  634,  p.  550,  552. 

(0  PretUm  v.  Luck  (1884),  27  Ch.  D.  497,  p.  506  ;  Stewart  v.  Kennedy 
(1890),  15  App.  Cas.  108,  pp.  119,  123. 
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-sell  land  to  B.,  and  B.  pays  the  purchase-money,  but  no 
<3onveyance  is  executed,  and  B.  is  afterwards  evicted  by 
title  paramount,  B.  can  recover  the  price  (w).  On  the 
other  hand,  where  A.  has  conveyed  land  to  B.,  and  it  after* 
wards  turns  out  that  A.  has  no  title,  and  B.  is  evicted  by 
title  paramount,  B.  cannot  at  law  recover  the  price  paid, 
unless  he  has  protected  himself  by  getting  a  covenant  for 
title  from  A.  (n).  No  case  at  law  deals  explicitly  with  the 
point  whether  the  rules  which  prevail  where  A.  sells  or 
contracts  to  sell  land  which  does  not  belong  to  him,  but  the 
title  to  which  is  in  a  third  party,  prevail  also  where  A.  sells 
or  contracts  to  sell  land  the  title  to  which  is  in  the  pur-^ 
chaser.  It  is  clear  that  in  equity  if  A.  agrees  to  sell  to  B. 
land  which  really  belongs  to  B.,  B.  can  set  aside  the 
contract,  although  the  mistake  under  which  the  parties 
entered  into  the  contract  was  a  mistake  on  the  construction 
of  an  instrument,  and  therefore  in  strictness  a  mistake  of 
law  (o).  The  same  principle  applies  to  chattels.  In  Hvd- 
dersfield  Banking  Co.  v.  Henry  Lister  dt  Son  (p),  mortgagees 
of  leasehold  premises  whose  security  included  the  fixed 
machinery  allowed  the  mortgagor,  who  was  a  company  in 
liquidation,  to  sell,  under  a  consent  order,  certain  machinery 
and  to  receive  the  proceeds.  The  machinery  really  be- 
longed to  the  mortgagees,  as  it  had  been  fixed  and  then 
unloosed ;  but  both  parties  believed,  when  the  consent  order 
was  taken,  that  it  had  always  been  loose.  The  court  set 
aside  the  consent  order,  and  held  that  the  mortgagees  were 
entitled  to  the  proceeds  of  sale.  "An  agreement,"  said 
IjIndley,  L.J.  {q),  '*  founded  upon  a  common  mistake,  which 
mistake  is  impliedly  treated  as  a  consideration  which  must 
exist  in  order  to  bring  the  agreement  into  operation,  can  be 
set  aside,  formally  if  necessary,  or  treated  as  set  aside  and 
as  invalid  without  any  process  or  proceedings  to  do  so." 


(w)  Johnmn  v.  Johnson  (1796),  S  B.  &  P.  162  ;  Crippt  v.  Reade  (1802)» 
6  T.  K.  606. 

(»)  Btee  V.  Holhech  (1781),  2  Doug.  654  ;  Clare  v.  LamJt  (1875),  L.  R. 
10  C.  P.  334. 

(o)  Cooper  y.  Phibbs  (1867),  L.  R.  2  H.  L.  149  ;  Earl  Beauehamp  y. 
Winn  (1873),  L.  R.  6  H.  L.  223,  p.  233. 

(p)  [1895]  2.Ch.  273.  (y)  Ibid.,  p.  281. 
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There  is  some  conflict  among  the  authorities  as  to  the 
right  of  rescission  in  equity  on  the  ground  of  mutual  mistake 
where  the  contract  has  been  executed  by  conveyance.     In 
equity  as  at  law  where  a  conveyance  has  been  taken  and 
the  money  paid,  the  purchaser  who  has  taken  the  convey- 
ance and  accepted  the  title  cannot  recover  the  money  merely 
because  he  afterwards  flnds  out  that  the  title  is   a   bad 
one(r).     But  where  A.  conveyed  to  B.  a  remainder  in  fee 
simple  expectant  on  an  estate  tail,  and  B.  gave  him  a  bond 
for  the  price,  and  it  afterwards  turned  out  that  the  tenant 
in  tail  had  suffered  a  recovery  before  the  contract  was 
entered  into,  the  Court  of  Exchequer  under  its  equitable 
jurisdiction  relieved  B.  against  the  bond  (s).     In  an  early 
case  in  equity,  Bingham  v.  Bingham  (t),   A.  conveyed  an 
estate  to  B.,  and  B.  paid  the  consideration  money.     It 
afterwards  appeared  that  the  estate  was  B/s  at  the  time 
of  the  purchase,  and  he  was  held  entitled  to  recover  the 
price  paid.    The  vendor  made  a  misrepresentation  to  the 
piirchaser  as  to  the  legal  effect  of  the  will  under  which  the 
purchaser  took.      Fortescub,   M.E.,   however,  negatived 
the  existence  of  fraud  and  based  the  right  to  relief  on 
mistake.     This  case  has  been  the  subject  of  much  discus- 
sion.    Lord  St.  Leonards  seems  to  have  doubted  whether 
it  could  be  supported  in  the  absence  of  fraud  on  the  vendor's 
part  (u),     **  If  it  were  necessary  to  consider  the  principle  of 
that  decree,"  said  Lord  Cottenham  (a:),  "it  might  not  be 
easy  to  distinguish  that  case  from  any  other  piirchase  in 
which  the  vendor  turns  out  to  have  had  no  title.     In  both 
there  is  a  mistake,  and  the  effect  of  it  in  both  is  that  the 
vendor  receives  and  the  purchaser  pays  money  without 
the  intended  equivalent."     On  the  other  hand,  it  has  been 
treated  as  good  law  by  Lord  Cranworth  (y)  and  Lindley^ 


(r)  Broionlie  v.  Campbell  (1880),  6  App.  Cas.  925,  p.  937  ;  Scrmr  v. 
Arnold  (1887),  37  Ch.  D.  96  ;  Dehenham  v.  Sawbndge,  [1901]  2  Ch.  98, 
p.  109. 

(8)  Hitchcock  V.  Giddings  (1817),  4  Pr.  135.  Anon,  (1679),  2  Ch.  Ca. 
19,  is  perhaps  an  aathority  to  the  same  effect. 

(0  (1748),  1  Ves.  sen.  126  ;  Belt's  Suppl.  79. 

00  Sngd.  V.  &  P.,  14th  ed.,  p.  245. 

(a?)  Stewart  v.  Steivart  (1839),  6  CI.  &  F.  911,  p.  968. 

(y)  Coojjer  v.  Phibbt  (1867),  L.  R.  2  11.  L.  149,  p.  164. 
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L.J,  (z),  but  neither  of  their  lordships  adverted  to  the  fact 
that  relief  was  given  after  conveyance. 

Gases  are  sometimes  brought  under  the  head  of  mistake  Cases 
which  are  really  governed  by  other  principles,   namely,  b]re«Sit**  ^ 
cases  where  there  is  no  concluded  contract  between  the  under 
parties  and  cases  where  the  contract  has  not  been  performed  ™"     *' 
according  to  its  terms. 

(1)  In  order  that  there  may  be  a  concluded  contract,  the  No  conclu- 
acceptance  must  correspond  exactly  with  the  offer.     There-  betw^"'*^ 
fore,  if  the  offer  and  the  acceptance  refer  to  different  subject-  parties, 
matters  or  contain  different  considerations,  or  if  one  is 
conditional  and  the  other  unconditional,  there  is  no  con- 
cluded contract.     A  special  case  of  this  is  the  following. 

A.  may  agree  to  sell  and  B.  to  buy  the  same  object,  but  in 
the  interval  between  the  offer  and  the  acceptance  the  object 
may  have  changed  its  character.  In  this  case  the  question 
is  whether  the  object  has  changed  to  such  an  extent  that 
that  which  is  accepted  is  not  that  which  is  offered.  In 
Ship's  Case  (a),  Ship  applied  for  and  was  allotted  shares 
in  a  company,  the  objects  of  which,  as  stated  in  the 
prospectus,  on  the  faith  of  which  Ship  applied,  were  greatly 
extended  by  the  memorandum.  It  was  held  that  there 
was  no  concluded  contract.  Ship's  application  for  shares, 
said  the  court,  must  be  considered  as  having  reference  to 
the  terms  of  the  prospectus,  and  so  must  his  acceptance. 
He  never  agreed  to  be  a  member  of  a  concern  extending 
beyond  the  objects  of  the  prospectus. 

(2)  Where    there  is  a  concluded  contract  between  the  Non  perfor- 
parties,  one  party  may  fail  to  perform  that  which  was  the  con-  P*°?®  °^  ^°" 
sideration  for  the  promise  of  the  other.    A.  may  agree  to  sell 

and  B.  to  purchase  a  specific  object,  but  the  article  delivered 
by  A.  may  not  be  that  which  he  has  agreed  to  sell.  In  this 
case  B.  can  resist  A.'s  claim  to  payment,  or  can  recover  the 
price,  if  he  has  paid  it,  not  on  the  ground  that  a  contract 
has  not  been  concluded,  but  on  the  ground  that  A.  has  not 

(:;)  JIudderffield  Banking  Co,  t.  Henry  ZUter  and  Son,  [1895]  2  Ch. 
273  D  281 

(i)  (186*5),  2  De  G.  J.  k  S.  544,  633.  See  also,  Beck's  Case  (1874),  9  Ch, 
392. 
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performed  his  part  of  it.  This  principle  is  illustrated  hy 
the  cases  where  it  has  been  held  that  there  was  an  offer 
to  take  shares  on  a  condition,  and  an  allotment  of  shares- 
on  the  same  condition.  Then,  if  the  condition  on  which 
the  applicant  agreed  to  take  shares  is  not  performed,  he  has 
not  got  the  consideration  for  which  he  bargained,  and,  if 
he  has  been  placed  on  the  register,  he  is  entitled  to  be 
removed  (&).  A.  may  agree  to  take  fully  paid-up  shares  in 
a  company  in  consideration  of  services  rendered.  If  the 
company  places  A.  on  the  regiflter,  that  is  not  a  performance 
of  the  contract,  because  the  shares  in  respect  of  which  he  is 
registered  carry  with  them  a  liability  to  payment  up  in  full. 
The  contract,  therefore,  cannot  be  enforced  against  him 
unless  he  accepts  the  shares  (c).  Some  cases  may  be 
brought  either  under  this  or  under  the  last  head.  If  A. 
offers  to  buy  from  B.  a  specific  object,  the  same  act  on  B/s- 
part  may  amount  both  to  an  acceptance  of  A.'s  offer  and  a 
performance  of  it.  It  follows  that  if  B.,  by  way  of  accepting 
A.'s  offer,  delivers  to  A.  an  object  which  is  not  what  A. 
offered  to  buy,  A.  may  set  up  either  that  there  is  no  con- 
cluded contract  between  the  parties,  or  that,  if  there  is  a 
contract,  B.  has  not  performed  it. 

Cases  under  this  head  are  sometimes  erroneously  treated 
as  cases  of  mistake.  A.  agrees  to  buy  a  specific  object 
which  is  represented  by  B.,  the  vendor,  as  being  of  a  certain 
description.  The  object  does  not  fulfil  that  descrip- 
tion. A.  can  set  aside  the  contract,  at  law  as  well 
as  in  equity,  and  recover  the  price  which  he  has  paid.  It 
is  not  necessary  that  the  representation  should  be  expressed. 
A  vendor  is  always  taken,  both  at  law  and  in  equity,  to 
represent  that  the  object  which  he  is  selling  is  what  it 
purports  to  be.  If  he  sells  a  bill  of  exchange,  he  represents 
by  implication  that  the  signature  of  the  acceptor  is  genuine, 
but  he  does  not  represent  that  the  acceptor  is  solvent.  If 
he  sells  the  bond  of  a  foreign  government,  he  represents  by 
implication,  not  that  the  government  either  can  or  will  pay. 


(*)  Pellatfs  Caic  (1867),  L.  R.  2  Ch.  527,  p.  53C  ;  Simptim's  Ca^e  (1869), 
4  C^h.  184. 
(r)  AimoC*  Case  (1887),  36  Ch.  D.  702. 
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but  that  the  government  have  not  openly  repudiated  their 
obligation  under  the  bond.  In  Jones  v.  Byde  (d)^  the 
defendant  discounted  with  the  plaintiff  a  navy-bill,  the 
amounts  and  dates  in  which  had  been  fraudulently  altered. 
The  plaintiff  was  held  entitled  to  recover  the  money  paid. 
These  are  in  truth  cases  of  implied  misrepresentation  ;  and 
it  is  settled  that  at  law,  in  order  to  avoid  a  contract  on  the 
ground  of  misrepresentation,  where  the  misrepresentation 
is  innocent,  there  must  be  a  complete  difference  in  substance 
between  the  thing  bargained  for  and  that  obtained,  so  as  to 
constitute  a  total  failure  of  consideration.  A  mere  difference 
in  quality  between  the  thing  sold  and  that  agreed  to  be  sold 
does  not  give  a  right  at  law  to  a  recovery  of  the  considera- 
tion. It  does  not  give  such  a  right  although  the  vendor 
represents  the  quality  to  be  what  it  is  not,  provided  that 
the  representation  is  made  in  good  faith  {e), 

(3)  In  all  these  cases  a  further  question  may  arise.    Even  Acts  done  in 
where  there  is  no  concluded  contract  one  of  the  parties  mav  *"2™®^ 
transfer  property  to  the  other  on  the  footing  of  a  valid  con-  of  contract, 
tract  having  been  entered  into.      And  where  there  is  a 
concluded  contract,  one  of  the  parties,  although  he  fails  to 
perform  his  obligations  under  the  contract,  may  transfer 
property  to  the  other  on  the  footing  that  he  is  performing  the 
obligations  which  he  has  undertaken  to  perform.     If  A. 
delivers  an  object  to  B.  and  B.  accepts  it,  B.  incurs  an 
obligation  to  pay  for  it.     B.'s  obligation  is  neither  less  nor 
greater  because  A.  in  delivering  the  object  purports  to  deliver 
it  in  performance  of  a  contract  which  does  not  in  fact  exist, 
or  of  an  existing  contract  which  relates  to  another  subject- 
matter.    A  new  contract  arises  between  the  parties,  made 

(S)  (1814),  5  Taunt.  488.  Other  ca^es  in  which  the  purchaser  was  held 
entitled  to  recover  on  the  ground  that  the  property  sold  did  not  answer  the 
description  are  :  Timng  v.  Cole  (1837),  S  Bing.  N.  C.  724  (bond  sold  as 
Guatemala  bond,  which  was  valueless  from  being  unstamped) ;  Strickland  t. 
Turner  (1852),  7  Ex.  208  (annuity  which  had  lapsed) ;  Oompertz  v.  Bartlett 
(1853),  2  El.  &  Bl.  849  (inland  bill  of  exchange  sold  as  foreign  bill)  ; 
Ourmy  v.  Womertley  (1854),  4  EI.  &  Bl.  133  (forged  acceptance  sold  as 
ffenuine  acceptance).  It  has  never  been  decided  whether,  in  such  a  case, 
toe  party  making  the  payment  could  recover  at  law,  if  he  knew  at  the  time 
the  circumstances  which  rendered  the  thing  worthless,  but  thought  that,  as 
a  matter  of  law,  those  circumstances  did  not  have  that  effect.  In  Young  v. 
Cole^  the  mistake  was  as  to  a  matter  of  foreign  law. 

(O  Kennedy  v.  Panama  Mail  Co.  (1867),  L.  R.  2  Q.  B.  680. 
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out  of  an  offer  by  B.  to  sell  the  object  which  he  in  fact  sap- 
plies  on  the  terms  of  his  previous  offer,  and  an  acceptance  of 
it  by  A.  on  those  terms.     Where  B.  attempts  to  set  up  such 
a  contract,  it  is  open  to  A.  to  say  that,  when  he  accepted  the 
object,  he  did  so  in  the  belief  that  it  was  the  very  thing 
which  he  had  agreed  to  buy,  and  that  therefore  his  accept- 
ance,  made  under  a  bond  fide  mistake  of  fact,  is  not  to 
be  treated  as  imposing  any  fresh  liability  upon  him.     In 
Ex  parte  Sandys   (/)   Mrs.  Sandys  applied  for  shares  in  a 
company  on  the  terms  of  a  prospectus  under  which  they  were 
offered  at  a  discount.    The  shares  were  allotted  to  her.    She 
was  registered  as  their  holder,  and  received  a  certificate. 
She  afterwards  sold  some  at  an  advantage — exchanged  £he 
certificate  which  she  had  for  the  whole  for  the  certificate  of 
the  residue — received  notices  of  meetings  and  signed  proxies 
— and  wrote  letters  opposing  an  increase  of  capital.     She 
then  moved  to  have  her  name  struck  out  of  the  register  of 
members,  and  for  a  return  of  the  sum  paid  by  her.     Her 
application  was  refused.     The  Court  of  Appeal  said  that,  if 
she  had  never  been  registered,  the  company  could  not  have 
forced  her  to  take  the  shares,  and  that  if  the  shares  had  been 
registered  in  her  name  without  her  knowledge  and  without 
her  having  assented  to  any  new  contract,  she  could  have  had 
her  name  removed.    In  this  case,  however,  she  assented  to 
her  name  being  on  the  register,  and  thereby  incurred  a  statu- 
tory liability  to  pay  the  whole  nominal  amount  of  the  shares. 
She  was  not  entitled  to  be  relieved  from  that  assent  because 
she  made  a  mistake  as  to  the  general  law.     Their  lordships 
treat  the  case  on  the  footing  of  there  being  a  concluded 
contract,  but  the  acts  done  by  the  company  not  being  a 
performance  of  the  contract.     **  If  I  ask  for  one  thing,"  said 
LmDLEY,  L.J.  (g),  **  and  have  another  thing  sent  me,  and  I 
keep  it,  I  must  pay  for  it."    **  I  order  goods  of  one  description 
from  a  merchant,"  says  Bowen,  L.J.  (h) ;  **  he  cannot  compel 
me  to  take  goods  of  a  different  description,  and  he  does  not 
complete  his  contract  by  giving  me  goods  of  a  different 
description ;  but  if  he  sends  me  goods  which  are  not  accord- 

(/)  (1889),  42  Ch.  D.  98. 

(^)  Ibid,,  p.  115.  00  ^Wrf.,  p.  117. 
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ing  to  the  contract,  and  I  nevertheless  elect  to  take  them, 
my  act  with  regard  to  them  is  evidence  of  a  new  contract, 
which  the  law  will  imply,  to  pay  for  that  which  I  have 
kept." 

The  principles  laid  down  above  in  reference  to  the  effect  Compromises 
of  mistake  upon  contracts  do  not  apply  to  a  special  class  of 
contracts,  namely,  compromises.  A  compromise  is  a  surren- 
der of  a  doubtful  claim  for  valuable  consideration.  Such  an 
agreement  may  be  impeached  either  by  the  person  who  has 
made  the  surrender  or  by  the  person  who  has  paid  the 
consideration.  The  person  who  has  given  the  consideration 
may  allege  that  the  claim  made  against  him  was  baseless, 
and  that  therefore  he  is  entitled  to  recover  as  on  a  total 
failure  of  consideration.  It  is  now  settled  that,  if  there  is 
in  fact  a  serious  claim  honestly  made,  the  abandonment  of 
the  claim  is  a  good  consideration  for  the  contract.  A  claim 
is  honest  if  the  claimant  does  not  know  that  his  claim  is  un- 
substantial or  if  he  does  not  know  facts,  which  are  to  his 
knowledge  unknown  to  the  other  party,  which  show  that  his 
claim  is  unsubstantial.  The  mere  bringing  of  an  action  is  not 
material  except  as  evidence  that  the  claim  was  in  fact  made  (t). 
The  person  who  has  abandoned  the  claim  may  allege  that 
his  claim  was  not  doubtful  but  certain  of  success,  and  there- 
fore that,  as  the  consideration  which  he  received  was  not 
equivalent  to  the  right  given  up,  he  is  entitled,  on  returning 
the  consideration,  to  enforce  his  claim  to  its  full  extent. 
Now  the  doubt  as  to  the  validity  of  the  claim  which  leads  to  its 
abandonment  may  be  either  a  doubt  of  law  or  a  doubt  of  fact. 
It  is  settled  that  if  both  parties  entertain  a  bond  fide  doubt  as 
to  the  facts  upon  which  the  claim  depends,  the  validity  of 
the  compromise  is  not  affected  by  the  subsequent  discovery 
of  facts  which  show  either  that  the  claim  was  real  or  that  it 
was  baseless.  Where  a  compromise  has  been  fairly  entered 
into,  without  concealment  or  imposition  upon  either  side, 
with  no  suppression  by  either  party  of  what  is  true  or  sug- 
gestion of  what  is  false,  then,  although  the  parties  may  have 
greatly  misunderstood  their  situation  and  mistaken  their 

(0  Cook  V.  Wriffht  (1861),  1  B.  &  S.  559  ;  30  L.  J.  Q.  B.  311  ;  Miles  7. 
New  Zealand  Alford  Estate  Co.  (1885),  32  Ch.  D.  266. 
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rights,  a  court  of  equity  will  not  disturb  the  compromise  (k). 
An  ignorance  by  one  party  of  facts  which  are  known  to  the 
other  would  justify  the  court  in  setting  aside  a  compromise, 
because,  as  will  be  shown  hereafter  (Z),  it  is  the  duty  ol  each 
party  to  a  compromise  to  disclose  to  the  other  all  the  facts 
known  to  him  which  are  material  to  the  matter  to  be 
compromised. 

It  is  not  finally  settled  whether  a  compromise  can   be 
overturned  on  the  ground  that  the  party  who  abandoned 
his  rights  made  a  mistake  of  law,  all  the  material  facts 
being  known  to  both  parties.     Where  a  mistake  of  law  is  so 
glaring  that  no  person  of  ordinary  education  could  make  it, 
it  is  a  reasonable  inference  that  one  party  has  taken  advantage 
of  the  other.    But  where  the  mistake  is  in  a  matter  of 
difficulty,   the  authorities    are  conflicting.      Lansdown  v. 
Lansdoion  (m)  appears  to  be  an  authority  that  a  common 
mistake  of  law — the  mistake  was  as  to  heirship — is  a  ground 
for  setting  aside  a  compromise.     In  Gibbons  v.  Caunt{n), 
Lord  AiiVANLEY  said  that  the  court  would  never  hold  parties 
acting  upon  their  rights,  doubts  arising  as  to  those  rights^ 
to  be  bound,  unless  they  acted  with  full  knowledge  of  all 
the  doubts  and  difficulties  that    arose.      In   Stockley  v. 
Stockley  (o),  Lord  Eldon  enforced  a  compromise  where  the 
doubt  was  as  to  the  construction  of  a  will ;  but  observed  ( jp) 
that  an  agreement  would  not  be  executed  if  entered  into 
upon  a  supposition  of  right  without  a  doubt  upon  it.     In 
Naylor  v.  Winch  (q),  Leach,  V.-C,  distinguished  between 
mistakes  of  a  legal  principle  and  mistakes  as  to  the  con- 
struction of  a  deed.     If  a  party  acting  in  ignorance  of  a 
plain  and  settled  principle  of  law,  is  induced  to  give  up  a 
portion  of  his  indisputable  property  to  another  under  the 
name  of  compromise,  a  court  of  equity  will  relieve  him  from 
the  effect  of  his  mistake;  but  where  a  doubtful  question 


(A)  Catm  V.  Cann  (1721),  1  P.  Wms.  723  ;  Gordon  v.  Oordon  ri8I6), 
3  Swans.  400  ;  Uotchkh  v.  Dickson  (1820),  2  Bli.  303,  p.  348. 

(0  P.  391. 

(?»)  (1730),  Mo.«e.  364  ;  2  Jac.  &  W.  205  n.  Seo  the  obserTations  of 
Lord  COTTENHAM,  6  CI.  &  F.,  p.  966. 

(»)  (1799),  4  Ves.  839,  p.  849.  (/O  Ihid,,  p.  31. 

(fl)  (1812),  1  V.&  B.  23.  (j2)  (1824),  1  Sim.  &  St  555. 
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arises,  e.g,^  a  question  of  construction  upon  a  will,  it  is 
reasonable  that  the  parties  should  terminate  their  differences 
by  dividing  the  stake  between  them.  On  the  other  ha,nd, 
Lord  Mannebs  (r)  and  Lord  Cottenham  («)  were  of  opinion 
that  a  mistake  in  point  of  law  did  not  invalidate  a  com- 
promise. In  Stewart  v.  Stewart  {t)y  a  Scotch  widow 
compromised  her  claim  to  a  share  of  her  husband's  estate. 
The  compromise  was  concluded  upon  the  supposition  that 
her  only  title  against  her  husband's  property  was  to  the 
provisions  he  had  made  for  her.  She  sought  to  set  it  aside 
on  the  ground  that  she  was  ignorant  of  her  right  to  repudiate 
those  provisions,  and  to  claim  the  jus  relictce.  The  House 
of  Lords  upheld  the  compromise.  "  All  the  facts,"  said  Lord 
Cottenham  {u),  *'  raising  the  point  of  law  were  fully  known 
to  all  the  parties,  and  tbe  point  of  law  mistaken  or  not 
attended  to  was,  that  the  pursuer  was  entitled  to  repudiate 
the  provisions  made  for  her  by  her  deceased  husband,  and 
to  claim  the  jiis  relictcB  ;  whereas  the  negotiation  and  the 
compromise  proceeded  upon  the  supposition  that,  if  the  law 
of  Scotland  was  to  prevail,  she  could  only  claim  the  benefit  of 
those  provisions."  Lord  Cottenham,  however,  went  upon 
the  ground  that  the  claim  of  the  widow  to  her  share  of  the 
goods  in  communion  was  known  to  her  legal  adviser,  and 
that,  in  the  absence  of  all  evidence  of  fraud  on  his  part, 
she  must  be  affected  by  the  information  he  received. 
Bowen,  L.J.  (x),  thought  that  a  question  of  law  might  be 
compromised  as  well  as  a  question  of  fact. 

III.  Where  a  deed  as  executed  is  not  according  to  the  Rectification 
intention  of  the  party  or  parties  who  have  executed  it,  the  "^  ^^^^ 
court,  if  it  can  ascertain  what  the  intention  was,  will 
reform  or  rectify  the  deed  so  as  to  make  it  correspond  with 
the  intention.  The  power  of  the  court  to  rectify  a  deed 
exists  equally  whether  it  is  one  which  determines  rights  as 
between  the  parties  to  the  deed  exclusively,  e.g.,  a  lease  or 
a  conveyance,   or  whether  it   confers   rights  upon  third 

(r)  Leonard  v.  Leonard  (1812).  2  Ba.  k  Be.  171,  p.  180. 

(0  Stewart  v.  Steumrt  ilSS9),  €  C1.&  F.  911,  p.  970.- 

(0  (1839),  6  CI.  &  F.  911.  . 

(u)  Ihid.,  p.  965.  (a?)  (1885),  32  Ch,  D.,  p.  291. 
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parties,  e,g,,  a  marriage  settlement  {y).  The  court  will  also 
rectify  a  voluntary  deed  if  satisfied  that,  as  executed,  it  does 
not  represent  the  intentions  of  the  grantor  {z). 

Where  the  deed  is  inter  partes,  a  person  who  seeks  to 
rectify  it  must  show  in  the  first  place  that  all  the  parties  to 
it  mistook  the  effect  of  the  document  which  they  executed. 
The  rectification  of  the  deed  consists  in  making  it  conform 
to  the  contract  between  the  parties,  and,  if  the  parties  took 
different  views  of  what  was  intended,  there  was  no  contract 
between  them  which  could  be  carried  into  effect  by  recti- 
fying the  instrument  (a).  The  person  seeking  rectification 
must  show,  secondly,  that  the  alleged  intention  to  which 
he  desires  the  deed  to  be  made  conformable  continued  con- 
currently in  the  minds  of  all  parties  down  to  the  time  of 
its  execution.  It  is  not  enough  to  bring  forward  a  written 
agreement  to  a  different  effect ;  for  non  constat  that  the 
parties  did  not  change  their  minds  between  the  making  of 
the  agreement  and  the  execution  of  the  deed  (b).  The 
doctrine  of  the  court  as  to  reforming  marriage  settlements 
has  varied.  Originally  the  doctrine  was  that  where  articles 
were  entered  into  before  marriage  and  a  settlement  made 
after  marriage  different  from  the  articles,  the  settlement 
could  be  rectified,  but  that  where  both  articles  and  settle- 
ment were  before  marriage,  the  court  would  not  interfere, 
unless  the  settlement  was  expressed  to  be  made  in  pur- 
suance of  the  articles.  In  the  absence  of  such  a  recital,  the 
court  presumed  that  the  parties  had  altered  their  inten- 
tion (c).  The  rule  now  is  that,  even  though  the  settlement 
is  made  before  marriage  and  contains  no  reference  to  the 
articles,  the  court  will  reform  the  settlement  if  there  is 
satisfactory  evidence  to  show  that  the  discrepancy  has 


(y)  Thin  v.  Thin  (1660),  1  Ch.  R.  162  ;  Taylor  v.  Betertham  (1674), 
2  Ch.  Cas.  194.  The  coart  cannot  rectify  articles  of  association  (^Erans  t. 
Chapmun,  [1902]  W.  N.  78). 

(2)  Walher  v.  Armntron^  (1856),  8  D.  M.  &  G.  531  ;  Bonhote  ?. 
Henderson,  [1895]  1  Ch.  742. 

(a)  Bentley  v.  Maohay  (1862),  4  D.  F.  &  S.  279. 

(J)  Cook  V.  Fowler  (1859),  4  De  G.  &  J.  250,  p.  264. 

(<?)  Legg  v.  Qoldwire  (1736),  Cas.  t.  Talb.  20. 
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arisen  from  a  mistake  (d)^  The  person  who  seeks  rectifica- 
tion must  show,  thirdly,  the  precise  form  to  which  the  deed 
ought  to  be  brought.  The  extent  of  the  proposed  alteration 
must  be  clearly  defined  and  ascertained  by  evidence  contem- 
poraneous with  or  anterior  to  the  deed  {e).  The  denial  of 
one  of  the  parties  that  the  deed  is  contrary  to  his  intention 
ought  to  have  considerable  weight  (/).  In  Wollaston  v. 
Tribe  (g),  Romilly,  M.R.,  rectified  a  marriage  settlement 
on  the  evidence  of  the  wife — the  husband  being  dead  and 
there  having  been  no  children — that  her  instructions  to  her 
soUcitor  were  not  in  accordance  with  the  terms  of  the 
settlement.  In  Ttuiker  v.  Bennett  (h),  Cotton,  L.J.,  doubted 
this  case.  **  With  the  exception  of  this,"  he  said  (z),  "  there 
is  hardly  a  single  case  where  many  years  after  the  settlement 
was  executed,  on  mere  parol  evidence,  uncontradicted 
because  there  was  no  one  to  contradict  it,  the  court  has 
altered  a  deed  because  one  of  the  parties  afterwards  desired 
that  it  should  not  stand  as  it  was  executed." 

Cases  where  it  is  sought  to  construe  a  deed  must  be  Rectification 
distinguished  from  cases  which  it  is  sought  to  reform  it,  f^j^^^ 
Where  it  is  sought  to  construe  a  deed,  no  evidence  of  the  construction, 
intention  of  the  parties  is  admissible  except  in  the  case  of 
latent  ambiguities.    Evidence  can  only  be  given  to  show  the 
position  of  the  parties,  the  state  of  the  property  and  their 
rights  and  interests  in  it  (A;).    But  where  it  is  sought  to 
rectify  a  deed,  different  considerations  apply.     Where  the 
deed  carries  out  the  provisions  of  a  contract,  then,  if  there 
is  no  previous  agreement  in  writing,  parol   evidence  is 
admissible  to  show  what  the  agreement  really  was,  and  the 
Statute  of  Frauds  cannot  be  set  up  as  a  defence  (Z),    If 
there  is  a  previous  agreement  in  writing  which  is  unam- 
biguous, the  deed  will  be  reformed  accordingly.    If  there  is 

(rf)  Bold  V.  Hutehinton  (1855),  5  D.  M.  &  G.  558.  Cf,  Loxley  v. 
Heath  (1860),  1  D.  F.  &  S,  489. 

(e)  Cook  V.  Fowler^  fupra^  p.  274  ;  Bradford  v.  Romney^  »uvra^  p.  431). 

(/)  Cooli  V.  Fotoler,  supra.  '     (A)  (1887),  38  Ch.  D.  1. 

(^)  (1869),  9  Eq.  44.  (t)  Jbid.,  p.  15. 

(A)  Kew  London  Credit  Syndicate  v.  Neale^  [1898]  2  Q.  B.  487 ;  Bank 
of  New  Zealand  t.  Simpson,  [1900]  A.  C.  182. 

(Z)  Alexander  v.  Crosbie  (1835),  L.  &  G.temp,  Sugd.  145  ;  Miyrtlmer  v. 
Shortall  (1842),  2  Dr.  &  War.  363  ;  Bradford  v.  Bomney  (1862),  30  li. 
431  ;  Johnson  v.  Brayge,  [1901]  1  Ch.  28. 
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a  previous  agreement  in  writing  which  is  ambiguous,  parol 
evidence  may  be  used  to  explain  it  to  the  same  extent  as  in 
other  cases  where  parol  evidence  is  admitted  to  explain 
ambiguities  in  a  written  instrument.  In  Murray  v.  Parker  {^) 
an  agreement  for  an  under-lease  provided  that  the  rent 
should  be  £340,  the  lessees  '*  paying  all  taxes,  the  land  tax, 
and  insurance."  The  lease  provided  that  the  rent  reserved 
should  include  the  amount  of  land  tax  theretofore  charged 
on  the  premises  but  which  had  been  redeemed  by  the 
superior  landlords.  Bomilly,  M.B.,  held  that  parol 
evidence  was  admissible  to  show  that  *'  land  tax  "  in  the 
agreement  meant  '*  land  tax  redeemed." 

The  doctrine  that  the  Statute  of  Frauds  cannot  be  set  up 
in  a  suit  for  rectification  does  not  apply  to  executory  instru- 
ments, instruments,  that  is,  which  are  not  intended  to 
regulate  finally  the  rights  of  the  parties.  If  an  executory 
instrument  does  not  represent  the  intention  of  the  pajiiies, 
either  party  can  on  that  ground  resist  specific  performance. 
But  neither  party  can  have  the  agreement  rectified  by 
parol  proof  of  the  intention  of  the  parties,  where  the  agree- 
ment relates  to  land  or  is  made  in  consideration  of  marriage, 
because  the  Statute  of  Frauds  prevents  the  admission  of 
such  evidence.  It  follows  that  where  the  deed  is  a  con- 
veyance of  land  or  a  marriage  settlement,  and  there  is  a 
previous  agreement  in  writing  which  is  unambiguous,  no 
parol  evidence  is  admissible  for  the  purpose  of  introducing 
a  new  term  into  the  agreement  or  of  excluding  a  term 
from  it.  Where  the  previous  agreement  is  in  writing,  and 
is  unambiguous  and  in  exact  accord  with  the  deed,  it  is 
obvious  that  the  person  claiming  rectification  must  first 
rectify  the  agreement.  He  asks  the  court,  therefore,  first 
to  rectify  the  agreement,  and  then  to  grant  specific  perform- 
ance of  the  agreement  as  rectified ;  and,  as  will  be  here- 
after pointed  out,  a  plaintiff  cannot  obtain  specific  perform- 
ance of  a  written  contract  relating  to  land  or  made  in 
consideration  of  marriage  with  a  parol  variation.  On 
the  other  hand,  where  the  Statute  of  Frauds  is  not  a  bar, 


(w)  (1864),  19  B.  305. 
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^.gr.,  where  the  agreement,  though  it  relates  to  land,  has 
been  partly  performed  by  one  of  the  parties,  or  where  it 
relates  to  a  subject-matter  not  within  the  Statute  of  Frauds, 
the  court  can  rectify  the  agreement  on  parol  evidence,  and 
•can  if  necessary  grant  specific  performance  of  the  agreement 
its  rectified  (o). 

Misrepresent  ation  . 

It  has  been  pointed  out  {p)  that  a  contract  will  not  be  Innooent  mis- 
rescinded  at  law  on  the  ground  of  misrepresentation,  where  f^^'^f ?!*" 
the  misrepresentation  is  innocent,  unless  it  goes  to  the  whole  and  in  equity, 
substance  of  the  contract.  Even  where  there  is  a  war- 
ranty {q),  which  is  false  in  fact,  it  only  entitles  the  other 
party  to  damages ;  he  cannot  obtain  rescission,  unless  there 
was  a  condition  to  that  effect  in  the  contract  (r).  It  has 
long  been  settled  in  equity  that  a  contract  obtained  by 
misrepresentation  may  be  rescinded,  although  the  mis- 
representation was  in  a  collateral  matter,  and  although  the 
party  who  made  it  did  not  know  when  he  made  it  that  it 
was  false  (s) ;  and  it  has  recently  been  held,  in  opposition 
to  earlier  authorities,  that  a  gift  may  be  recovered  in  equity 
where  the  donor  has  been  induced  to  make  it  by  the  mis- 
representation, although  innocent,  of  the  donee  {t).  The 
right  to  rescind  for  an  innocent  misrepresentation  does  not 
exist  where  an  executory  contract  has  been  completed  by 
conveyance.  A  conveyance  of  land  can  only  be  set  aside 
by  the  purchaser,  even  in  equity,  on  the  ground  on  which 
an  action  of  deceit  might  be  brought  at  law,  that  is,  on  the 
ground  that  the  contract  was  induced  by  fraudulent  mis- 
representations of  the  vendor  (w). 

In  order  that  a  misrepresentation  may  form  the  ground  Misrepresen- 
of  an  action  for  rescission  the  misrepresentation  must  be  ***'°P  ^7 

^  agent  when 

affecting 

((?)  See  Chapter  on  Specific  Performance.  ("/;)  P.  375.  principal. 

-  (^)  As  to  the    distinction    at    law  between  a  representation  and  a 
warranty,  see  De  Lassalle  v.  Ouildford,  [1901]  2  K.  B.  215,  p.  221. 

(r)  Street  v.  Clay  (1831),  2  B.  &  Ad.  456. 

(*)  Rawlins  v.  Wickhatii  (1858),  3  De  G.  &  Jo.  304  ;  Redgrave  v. 
Hurd  (1881),  20  Ch.  D.  1,  p.  12. 

(0  In>  re  GUihh,  [1900]  1  Ch.  354. 

(tt)  Edwards  v.  McLeny  (1818),  G.  Coop.  308  ;  2  Sw.  287  ;   Wilde  v. 
Gibson  (1848),  1  H.  L.  Cas.  605. 
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made  by  the  other  party  to  the  contract  or  by  his  agent*. 
It  is  not  necessary  that  the  agent,  to  affect  the  principal  by 
his  representations,  should  be  an  agent  authorised  to  enter 
into  the  contract.     It  is  enough  if  he  is  an  agent  authorised 
to  negotiate  or  treat  in  the  matter  in  question.     An  agent 
to  affect  the  principal  by  his  representations  may  be  (I)  an 
agent  specially  authorised  to  make  the  representation  in 
question,   or  (2)   an  agent  generally   authorised  to  make 
representations  of  the  kind  in  question,  and  (3)  a  person 
who  without  authority  has  assumed  to  act  as  agent  may- 
become  agent  ab  initio  by  a  subsequent  ratification.     More- 
over, (4)  if  A.  holds  out  B.  as  his  agent,  with  either  & 
general  or  a  limited  authority,  A.  may  be  estopped  from 
asserting  either  that  B.  had  no  authority,  or  that  it  was 
less  than  it  appeared  to  be  (x).    The  nature  of  these  dis- 
tinctions may  be  illustrated  by  contracts   to  take  shares 
from  a  corporation.     A  shareholder  who  has  been  induced 
to  take  shares  from  a  company  by  misrepresentations,  may 
rescind  the  contract  if  the  misrepresentations  were  made  by 
an  agent  who  was  specially  authorised  to  obtain  subscrip- 
tions for  shares  on  behalf  of  the  company.    He  may  rescind 
it  if  the  misrepresentations  were  made  by  the  directors,  e.g., 
if  they  were  contained  in  a  prospectus  issued  by  the  autho- 
rity or  sanction  of  the  directors  inviting  subscriptions  for 
shares.     He  may  rescind  it  if  the  company  can  be  held 
affected,  before  the  contract  is  complete,  with  the  know- 
ledge that  it  was  induced  by  misrepresentations;   if,  for 
example,  the  directors,  on  allotting  £(hares,  know  in  fact 
that  the  application  for  them  has  been  induced  by  mis- 
representations, even  though  made  without  any  authority. 
This  is  a  case  of  ratification.     There  is  another  ground  of 
rescission    which    must    be  distinguished    from    cases  of 
misrepresentation  by  agents.     Where  a  contract  to  take 
shaxes  from  a  company  is  made  on  the  basis  of  certain 
representations,   whether  the  particulars    of  those  repre- 
sentations are  known  to  the  company  or  not,  and  it  turns 
out  that  some  of    the  representations  are  material  and 
untrue,  the  person  who  has  agreed  to  take  shares  may 

(a-)  Ridgway  v.  Wkartim  (1857),  6  H.  L.  Cas.  238,  p.  296. 
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rescind  (y).  In  Karberg*s  Case  (j?),  the  directorB  of  a 
company  knew,  when  allotting,  that  Karberg's  application 
for  shares  was  based  on  the  statements  contained  in  a 
prospectus  which  was  issued  before  the  company  was 
formed,  and  the  contents  of  which  were  not  known  to  the 
directors.  This  was  not  a  case  of  ratification,  as  a  corpora-* 
tion  cannot  ratify  acts  done  before  it  came  into  existence, 
whether  they  were  done  professedly  on  its  behalf  or  not  (a). 
It  was  a  case  either  of  a  variance  between  the  offer  and  the 
acceptance,  or  of  an  acceptance  on  the  terms  contained  in 
the  offer,  namely,  that  the  representations  of  the  prospectus 
were  true  (b).  Bomeb,  J.,  in  a  later  case  (c)  expressed  a 
doubt  whether,  if  a  company,  through  its  directors,  is 
informed  that  A.  has  been  induced  to  apply  by  a  particular 
representation,  and  knowing  that,  allots  to  him,  and  the 
representation  turns  out  to  have  been  false,  A.  can  rescind. 

Such  being  the  effect  of  a  misrepresentation,  it  becomes 
material  to  consider  first,  what  is  a  misrepresentation, 
secondly,  how  it  may  be  made,  and  thirdly,  under  what 
circumstances  it  must  be  made  to  entitle  the  person  to 
whom  it  is  made  to  the  remedy  of  rescission  {d). 

1.  A  misrepresentation  to  have  any  legal  effect,  must  be  Repreaenta- 
a  false  representation  of  an  existing  physical  fact.     A  state-  fu^^rity. 

(y)  This  is  the  way  in  which  the  proposition  is  stated  bj  Romeb,  J.,  in 
Lynde  v.  Anglo-Italian  Hewp  Spinning  Co.,  [1896]  1  Ch.  178,  and 
LiNDLET,  L.J.,  in  several  places  in  KarhergU  Case  lays  stress  npon  the 
materiality  of  the  representations  ;  bat  if  Karherg^s  Case  is  to  be  under- 
stood as  KOMEB,  J.,  understands  it,  it  does  not  appear  necessary  that  the 
representations  should  have  been  material  as  well  as  untrue.  If  the 
company  accepted  Karberg^s  offer  on  the  terms  of  the  representations 
being  true,  Karberg  could  rescind  if  they  were  untrue,  whether  they  were 
material  or  not. 

(z)  [1892]  3  Ch.  1. 

(a)  In  re  Nitrthumherland  Avenue  Hotel  Co.  (1886),  33  Ch.  D.  16; 
Lord  lMrgan'8  Case,  [1902]  1  Ch.  707. 

(J)  See  per  Romeb,  J.,  in  Lynde  v.  Anglo-Italian  Hemp  Spinyiing 
Co.,  supra,  p.  183  ;  and  per  Buckley,  J.,  in  Lord  Lurgan^s  Case,  supra, 
p.  710. 

(o)  Lynde  v.  Anglo-Italian  Hemp  Spinning  Co.,  supra, 

(a)  A  misrepresentation  sufficient  to  entitle  a  defendant  to  resist  specific 
performance  may  not  be  always  sufficient  to  entitle  a  plaintiff  to  obtain 
rescission.  Cases  of  specific  performance  will,  howeyer,  be  referred  to 
where  they  throw  light  on  the  nature  of  misrepresentation  ;  and  it  is  clear 
that  if  a  misrepresentation  would  not  be  a  defence  to  specific  performance, 
a  fortiori  it  would  not  justify  rescission. 

P.E,  2  G 
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ment  of  hope  or  expectation  has  no  legal  effect.  Both 
parties  to  a  contract  have  equal  knowledge  of  what  the 
future  may  be ;  and  the  person  to  whom  the  misrepresenta- 
tion is  made  must  know  that  the  maker  is  as  ignorant  of 
the  future  as  he  (e).  But  a  statement  as  to  the  future  made 
by  a  person  who  alone  knows  the  facts  on  which  that  state- 
ment is  based,  may  imply  that  facts  have  happened  which 
justify  such  a  statement,  e^g,,  such  a  statement  as  "In 
the  course  of  next  week  I  expect  to  have  my  house  fully 
completed/'  is  a  representation  that  the  house  is  so  near 
completion  that  it  only  requires  another  week's  work  upon 
it  to  complete  it  (/). 

A  statement  of  opinion  is  immaterial ;  and  a  statement 
apparently  of  fact  may  be  so  vague  that  it  can  only  be  treated 
as  a  statement  of  the  speaker's  or  writer's  opinion.  Thus, 
specific  performance  has  been  enforced  in  the  following 
cases :  where  a  leasehold  was  stated  to  be  renewable  *'  on  the 
payment  of  a  small  fine  "  (g) ;  where  land  was  described  as 
**  uncommonly  rich  water  meadow,"  and  it  appeared  that, 
though  it  was  water  meadow,  it  was  not  the  best  but 
possibly  the  worst  in  the  district  (h) ;  where  a  house  was 
described  as  ''  a  substantial  and  convenient  dwelling  house," 
and  it  appeared  that  one  of  the  external  walls  of  the  house 
was  only  half  a  brick  in  thickness  (^) ;  where  land  was 
described  as  *'  fertile  and  improveable,"  although  part  of  it 
had  been  abandoned  as  useless  {k).  In  all  these  cases  the 
statement  was  made  by  a  person  who  knew  the  facts,  but  it 
was  held  that  the  person  to  whom  it  was  made  was  merely 
put  upon  inquiry.  He  was  not  entitled  to  rest  upon  so 
indefinite  a  statement,  when  he  had  the  opportunity  of 
ascertaining  the  truth.  In  Ley  land  v.  Illingtvorth{l),  a 
statement  that  a  ptoperty  was  '*  well  supplied  with  water," 


(6')  Trowcr  v.  Newcome  (1818),  3  Meri.  704. 

(/)  See  per  Halsbury,  C,  in  AarotCs  Beefg  v.  Twisty  [1896]  A.  C. 
273,  p.  283. 

(i)  Trower  v.  Newcomc^  tupra. 

Qi)  Scott  V.  Hanson  (1829),  1  Sim.  13  ;  1  Ry.  &  M.  128. 

(?)  Johnsan  v.  Smart  (I860),  2  Giff.  151  ;  6  Jur.  (N.8.)  815. 

(A)  Divimoch  v.  Hallett  (1866),  L.  R.  2  Ch.  21 . 

(0  (1860),21).F.&  J.  248.     . 
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was  held  to  be  a  representation  that  there  was  a  supply  of 
water  upon  the  property  itself ;  and,  as  the  water  was  to  be 
obtained  only  upon  payment  of  a  water  rate,  the  purchaser 
was  held  entitled  to  rescind.  Tubneb,  LJ.,  pointed  out 
that,  if  the  question  had  been  whether  the  supply  of  water 
was  adequate  or  inadequate,  the  language  used  would  merely 
have  put  the  purchaser  on  inquiry.  On  the  other  hand, 
where  the  facts  are  not  equally  known  to  both  sides,  a 
statement  of  opinion  by  the  one  who  knows  them  best  often 
involves  a  statement  of  a  material  fact,  for  he  impUedly 
states  that  he  knows  facts  which  justify  his  opinion.  Thus, 
a  statement  by  a  landlord  that  A.  is  a  very  desirable  tenant, 
is  equivalent  to  a  representation  by  the  landlord  that  he 
knows  of  nothing  which  shows  him  not  to  be  a  desirable 
tenant,  that  in  fact  a  reasonable  man  would  think  A.  a 
desirable  tenant  (m).  In  such  a  case,  the  person  to  whom 
the  statement  is  made  is  not  necessarily  put  upon  inquiry ; 
he  is  not  bound  to  interrogate  the  person  making  it  as  to 
the  elements  in  which  the  desirability  consists. 

A  misrepresentation  as  to  a  point  of  general  law  has  no  Representa- 
legal  effect,  because  it  is  to  be  assumed  that  the  person  to  **®°  ^^  ^^' 
whom  the  representation  is  made  knows  or  might  acquaint 
himself  with  the  general  law  as  well  as  the  maker.  A 
representation  as  to  the  construction  of  an  instrument  is, 
strictly  speaking,  a  representation  of  law  (n).  Thus,  if  an 
agent  shows  to  the  person  about  to  deal  with  him  a  power 
of  attorney  executed  by  the  principal  and  asserts  that  the 
power  as  a  matter  of  law  authorises  him  to  enter  into  the 
transaction  proposed,  that  is  a  pure  representation  of  law  (o). 
On  the  other  hand,  where  a  statement  of  law  involves  a 
statement  of  fact,  that  is  a  representation  of  fact.  A  repre- 
sentation of  law  is  where  the  person  who  ;nakes  the  repre- 
sentation states  the  facts  and  states  a  conclusion  of  law,  so 
as  to  distinguish  between  facts  and  law.    But  a  statement 

(i»)  Smith  V,  Zand  and  House  Property  Corporatibft  (1884), 
28  Ch.  D.  7. 

(n)  Direetort  of  Midland  Great  Western  Bnilway  of  Ireland  v. 
Jvhneoft  (1868),  6  H.  L.  Cas.  798,  p.  811;  mil  v,' Ihans  (1862), 
4D.  F.  &J.  288. 

(p)  See  Beattie  v.  Lord  Mwry  (1872),  L.  R.  7  Ch.  777,  p.  800. 
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made  as  a  fact  which  involves  a  conclusion  of  law  is  still  a 
statement  of  fact  ( jp).  Thus,  a  representation  by  a  vendor 
that  a  deed  contained  nothing  that  would  interfere  with  the 
carrying  on  of  a  school  on  the  property  sold  is  a  representa- 
tion of  fact ;  i.e.,  the  representation  as  to  the  legal  effect  of 
the  deed  is  accompanied  by  a  representation  as  to  its  con- 
tents {q).  Persons  dealing  with  a  company  are  bound  to 
know  the  constitution  of  the  company,  e.g.,  in  the  case  of  a 
railway  company  its  private  Act,  and  in  the  case  of  a 
company  under  the  Companies  Acts  its  memorandum  and 
articles  of  association;  but  they  are  not  bound  to  know 
what  has  happened  in  the  internal  management  of  the 
company's  aflfairs  (r).  Hence,  a  representation  by  directors 
of  a  railway  company  that  they  have  power  to  bind  the 
company  by  a  Lloyd's  bond  (s)  or  by  borrowing  money  and 
overdrawing  the  account  of  the  company  (t)  is  a  represen- 
tation of  law.  On  the  other  hand,  a  representation  by 
directors  of  a  company  that  they  have  power  to  borrow  is 
a  representation  of  fact,  if  the  power  is  dependent  upon  the 
consent  of  a  shareholders'  meeting  being  obtained.  It  is  a 
representation  that  they  have  obtained  authority  from  such 
a  meeting  (u).  Again,  a  representation  that  a  building 
society  has  power  to  borrow  is  a  representation  of  fact, 
where  the  society  is  entitled  to  give  itself  power  by  making 
a  rule  {x). 

Repreaenta-        2.  A  misrepresentation  may  be  by  words  either  spoken  or 

by  a^^         written  or  by  acts.     **  A  single  word,"  says  Campbell,  C.  (y), 

**  or  (I  may  add)  a  nod  or  a  wink,  or  a  shake  of  the  head, 

or  a  smile  from  the  purchaser  intended  to  induce  the  vendor 

to  believe  the  existence  of  a  non-existing  fact,  which  might 

(p)  Eaglesfield  v.  MarquU  of  Londonderry  (1876),  4  Ch.  D.  693, 
702. 

(^)  Wa^Uon  V.  Coppard,  [1899]  1  Ch.  92. 

(r)  County  of  Gloucester  Bank  v.  Rudry  Merthyr  Colliery  Co.,  [1895] 
1  Ch.  629 ;  Qeorge  WhUechurch,  Limited  v.  Cava?iagh,  [1902]  A,  C. 
117,  p,  1.31. 

(#)  jRashdall  v.  Ford  (1866),  L.  R.  2  Eq.  750. 

(0  Beattie  v.  I^rd  Ebury  (1872),  7  Cb.  777,  800. 

(v)  Cherry  v.  Colonial  Bank  of  Australana  (1869),  L.  R.  3  P.  C.  24. 

(a?)  Richardson  v.  Williamson  (1871),  L.  R.  C  Q.  B.  276. 

(y)  Walters  t,  Morgan  (1861),  3  D.  F.  &  J.  718,  p.  724. 
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influence  the  price  of  the  subject  to  be  sold,  would  be 
sufficient  ground  for  a  court  of  equity  to  refuse  a  decree 
for  a  specific  performance  of  the  agreement/*  As  a  general 
rule  each  party  to  a  contract  may  observe  silence  even  in 
regard  to  facts  which  he  believes  would  be  operative  upon 
the  mind  of  the  other  (z).  He  may  observe  silence  even 
though  he  knows  that  the  other  party  is  labouring  under  a 
mistake  as  to  the  subject-matter  of  the  contract,  if  he  has 
done  nothing  himself  to  contribute  to  the  mistake  (a).  A 
party  to  the  contract  who  offers  or  gives  on  request  informa- 
tion on  some  material  point  is  not  bound  to  give  information 
on  other  material  points,  unless  the  information  which  he 
gives,  without  the  addition  of  the  facts  which  he  does  not 
give,  would  be  necessarily  or  probably  misleading  (6). 

Under  certain  circumstances  a  duty  may  arise  to  disclose  When  duty 
a  material  fact,  and  its  non-disclosure  may  have  the  same  ^I^J^ 
effect  as  a  representation  of  its  non-existence ;  but  it  rests  facts, 
upon  him  who  alleges  that  there  was  a  duty  to  disclose  to 
show  that  the  duty  existed,  (i)  In  ordinary  contracts  the  duty 
may  arise  from  circumstances  which  occur  during  the  nego- 
tiation. Thus,  if  one  of  the  negotiating  parties  has  made  a 
statement  which  is  false  in  fact  but  which  he  believes  to  be 
true  and  which  is  material  to  the  contract,  and  during  the 
course  of  the  negotiation  he  discovers  thatthe  statement  was 
in  fact  false,  he  is  under  an  obligation  to  correct  it.  For 
instance,  a  company  believing  that  their  agent  had  conmiitted 
a  felony  directed  his  arrest.  His  friends  being  informed  of 
this,  pressed  for  an  arrangement.  The  company  afterwards 
found  that  his  conduct  did  not  amount  to  felony,  and  with- 
drew the  directions  for  an  arrest  but  did  not  inform  his 
friends,  who  deposited  a  large  sum  as  a  security  for  moneys 
due  from  the  agent  to  the  company.  Fby,  J.,  held  that  they 
could  recover  it  (c).     (ii)  If  a  representation  is  made  which 

(z)  JkivUtg  Y.  London  and  Prorincial  Marine  Insurants  Co»  (1878), 
8  Ch.  D.  469,  p.  474  ;  Brownlie  t.  Campbell  (1880),  6  App.  Caa.  925 ; 
Coaks  y.  Bonoell  (1886),  11  App.  Cas.  232,  p.  235. 

(fl)  Per  Blackburn,  J.,  in  Smith  v.  Ifughea  (1871),  L.  B.  6  Q.  B.  6  97, 
p.  607. 

(P)  See  Coaks  v.  Boswellj  supra,  p.  240. 

(c)  Danes  V.  London  Insurance  Co,  (1878),  8  Ch.  D.  469. 
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is  true  when  it  is  made,  e.g.,  that  a  creditor  has  agreed  to 
release  his  debtor,  or  that  a  company  intends  to  take  the 
whole  risk  of  an  insurance,  and  circumstances  alter  during 
the  course  of  the  negotiation,  so  that  the  representation,  if 
made  later,  would  be  untrue,  the  party  who  knows  that  the 
circumstances  have  changed  is  under  an  obligation  to  disclose 
to  the  other  the  change  that  has  taken  place  (d).  (iii)  If  there 
is  a  pre-existing  relationship  between  the  parties,  such  as 
that  of  agent  and  principal,  solicitor  and  client,  guardian  and 
ward,  trustee  and  cestui  que  trust,  the  parties  can  only  con- 
tract after  the  most  ample  disclosure  of  everything  material 
to  the  contract  by  the  agent,  solicitor,  guardian  or  trustee. 
This  point  will  be  considered  in  dealing  with  the  abuse  of 
fiduciary  relations  {e).  (iv)  There  are  certain  contracts  which 
have  been  called  contracts  uberrima  fidei,  where,  from  their 
nature,  the  court  requires  disclosure  from  one  or  both  of  the 
contracting  parties. 

Contracts  of  It  has  long  been  settled  that  in  the  case  of  marine,  fire  or 
and  surety-  ^®  insurance,  the  person  who  proposes  to  insure  must  make 
ship.  an  entire  disclosure  of  everything  material  to  the  contract  {/). 

He  must  state  not  only  all  matters  within  his  knowledge 
which  he  believes  to  be  material  to  the  risk,  but  all  matters 
within  his  knowledge  which  are  in  fact  material.  If  he 
conceals  anything  that  may  influence  the  risk,  then,  although 
he  does  not  know  that  it  would  have  that  effect,  his  conceal- 
ment vitiates  the  policy  {g).  In  Seaton  v.  Heath  {h),  the 
Court  of  Appeal  held  that  this  doctrine  applies  not  merely 
to  cases  of  marine,  fire  or. life  insurance  but  to  all  cases  of 
insurance,,  e.^.,  an  insurance  of  the  solvency  of  a  particular 
person  or  the  soundness  of  a  racehorse.  The  House  of  Lords 
reversed  their  decision  (t),  but  on  the  ground  that  the  fact 
concealed  was.  not  material.    Contracts  of  suretyship  are 

(d)  Traill  v.  BaHTig  (1864),  i  D.  J.  &  S.  318. 

(<?)  Chapter  XXI. 
.     (/)  DalglUh  v.  Jarrie  (1850),  2  Macn.  &  G.  231,  p.  243 ;  Londm 
Atmrance'  v.  Mantel  (1879),  11    Ch.   I).  363  ;  BrvMcnlie  v.   Campbell 
(1880),  6  App.  Cas.  925,  p.  954  ;  Agfar  S'  Co.  v.  Blunddl  [1896 J.  1  Q.  B. 
12S  5  Seatmy. Heath  [1899],  1  Q»  B.  782. 

(^)  Cases,  supra. 

(/i)  Supra. 

(0  S.N.,  Seatan  v.  Bunumd,  [1900]  A.  C.  135. 


Contracts  Ubbrrim-«:  Fidei.  391 

sometimes,  but  not  as  a  general  rule,  contracts  uberrima  fidei. 
They  differ  from  contracts  of  insurance  in  this.  Contracts 
of  insurance  are  generally  matters  of  speculation  ;  the  person 
desiring  to  be  insured  has  means  of  knowledge  as  to  the  risk 
which  the  insurer  has  not.  On  the  other  hand,  in  contracts 
of  suretyship  or  guarantee  the  creditor  does  not  as  a  rule 
himself  go  to  the  surety  or  represent  to  the  surety  the  risk  to 
be  run.  The  risk  undertaken  is  generally  known  to  the 
surety,  and  the  circumstances  generally  point  to  the  view 
that,  as  between  the  creditor  and  surety,  it  was  contemplated 
that  the  surety  should  take  upon  himself  to  ascertain  exactly 
what  risk  he  was  running.  It  follows  that  ordinary  contracts 
of  suretyship  are  not  contracts  uberrimcR  fidei,  and  the  mere 
non-communication  to  the  surety  by  the  creditor  of  facts 
known  to  the  creditor  affecting  the  risk  to  be  undertaken  by 
the  surety  does  not  of  itself  vitiate  the  contract  {k).  On  the 
other  hand,  where  there  has  been  personal  communication 
between  the  creditor  and  the  surety,  the  creditor  must  make 
a  full  and  honest  communication  of  every  circumstance 
calculated  to  influence  the  surety  in  entering  into  the  re- 
quired obligation  (Z). 

Another  case  in  which  uberrima  fides  is  required  is  the  Family 
case  of  family  arrangements.     In  order  to  render  a  family  J^^^^t^'eom- 
arrangement  binding,  the  parties  must  be  in  equal  ignorance,  promises. 
EsM^h,  therefore,  is  bound  to  disclose  to  the  other  all  such 
material  facts  known  to  him  relative  to  their  respective 
rights  and  titles  as  are  calculated  to  influence  that  other's 
judgment  in  the  adoption  of  the  arrangement ;  and  he  must 
disclose  them  whether  inquiry  is  or  is  not  made  respecting 
them.     If  either  party  takes  any  advantage  of  the  known 
ignorance  of  the  other,  the  arrangement  may  be  set  aside  in 
equity  (m).     The  same  principle  must,  it  is  conceived,  apply 
to  all  cases  of  compromise,  and  whether  the  rights  which 
are  compromised  are  being  enforced  in  an  action  or  not. 

(It)  Hamilton  v.  Watson  (1845),  12  CI.  &  F.  109  ;  Wythes  v.  Lahotuihere 
(1858),  8  De  G.ic  J.  593,  p.  608  ;  DachsY.  London  iMuranco  Co.ftupra^ 
p.  475  ;  Seattm  v.  ffeat\  [18991  1  Q.  B.  782,  p.  792. 

(0  Owm  V.  ffoman  (1851),  S  Macn.  &  G.  378,  p.  396. 

(m)  Smith  t.  Pincomhe  (1852),  3  Macn.  &  (i.  653  ;  Greenwood  v. 
Greenwood  (1863),  2  D.  J.  &  S.  28. 
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A  compromise  of  doubtful  rights  between  adult  parties,. 
acoording  to  Turner,  L.J.  (n),  can  only  be  set  aside  on  the 
ground  of  fraud,  **  meaning  by  fraud  not  moral  fraud,  bu^ 
what  in  the  eye  of  this  court  is  considered  as  amounting  to 
fraud.     ...     If  there  be  no  fraud  and  equal  knowledge 
on  both  sides,  the  compromise  cannot  be  disturbed,  bat  if 
there  is  knowledge  on  one  side  which  is  withheld,   the 
compromise  cannot  stand,  because  the  withholding  of  the 
knowledge  amounts,  in  the  view  of  a  court  of  equity,  to 
fraud."    In  Mayna/rd  v.  Eaton  (o),  James,  L.J.,  agreed  that 
the  compromise  of  an  action  would  not  have  been  binding 
if  there  had  been  any  concealment  of  truth  or  suggestion  of 
what  was  false.    He  pointed  out,  however,  that  that  must 
be  understood  as  relating  to  what  is  relevant  to  the  matter 
to  be  compromised.    It  is  difficult  to  reconcile  these  prin- 
ciples with  the  decision  in  Turner  v.  Qreen  (_p). 

Insnranoe  of       In  the  case  of  contracts  uberrimcB  fidei,  where  the  con- 
ehipe.  traxit  is  effected  through  an  agent,  the  ordinary  rule  of  law 

applies,  and  non-disclosure  of  material  facts,  known  to  the 
agent  only,  affects  the  principal  and  entitles  the  other  party 
to  avoid  the  contract  (g).  In  the  case  of  insurance  by  a 
shipowner,  it  has  been  decided  that  he  is  affected  by  the 
knowledge  of  a  class  of  agents  other  than  those  whom  he 
employs  to  insure.  In  the  ordinary  course  of  business,  the 
owner  of  a  trading  vessel  employs  a  master  and  ship-agents, 
whose  special  function  it  is  to  keep  their  employer  duly 
informed  of  all  casualties  encountered  by  his  ship.  If  a 
master  or  ship-agent,  whether  wilfully  or  unintentionally, 
fails  in  his  duty  to  his  employer,  his  suppression  of  a 
material  fact  will,  notwithstanding  the  employer's  ignorance 
of  the  fact,  vitiate  the  employer's  contract  (r).  But  the 
insurer  cannot  rescind  the  contract  merely  because  an  agent 
of  the  insured  (not  being  the  agent  who  effected  the  policy 
in  question),  who  was  previously  employed  to  insure  the 
whole  or  part  of  the  same  risk  with  that  covered  by  the 

(n)  Brooke  ▼.  Lord  Mostyn  (1864),  2  D.  J.  &  S.  373,  p.  416. 

(p)  (1874),  9  Ch.  414. 

Ip)  [1895]  2  Ch.  205. 

(^)  Lynch  V.  Duns/ord  (1811),  14  East,  494. 

(r)  Froudfoot  v.  Montejiore  (1867),  L.  R.  2  Q.  B.  611. 
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policy,  did  not  communicate  to  his  principal  a  material  fact 
of  which  he  became  aware  {s). 

8.  In  order  that  a  misrepresentation  made  to  a  contracting  Misrepresen- 
party  may  entitle  him  to  rescind  the  contract,  the  following  b^^J^^e^^th 
conditions  must  be  fulfilled,  and  primd  facie  it  rests  upon  view  to  affect 
the  plaintiff  to  prove  that  they  have  been  fulfilled.  plaintiff. 

First.  The  representation  must  have  been  made  with  a 
view  to  induce  the  plaintiff  to  enter  into  the  contract  on 
the  faith  of  the  representation. 

Secondly.  The  representation  must  be  material,  that  is  to  It  must  be 
say,  it  must  be  of  a  fact  which  would  influence  the  judg-  "»*teriaL 
ment  of  a  reasonable  man  in  deciding  whether  or  not  to 
enter  into  the  contract  in  question.  Certain  representations 
are  clearly  material,  e,g.t  representations  as  to  the  value  of 
property  which  forms  the  subject-matter  of  a  sale.  Other 
representations  may  or  may  not  be  material.  Thus,  the 
representation  that  A.,  B.,  or  C.  is  director  of  a  company 
may  or  may  not  be  material.  Its  materiality  would  depend 
on  whether  the  person  to  whom  the  representation  was  made 
might  reasonably  believe  that  A.,  B.,  or  C.  would  not  lend 
his  name  to  a  company  without  ascertaining  that  it  was  a 
solid  one(i).  In  Gordon  v.  Street  (u)^  Isaac  Gordon,  a 
money-lender,  advertised  under  the  name  of  Addison, 
and  Street  borrowed  money  from  him  in  the  belief  that 
that  was  his  name.  Gordon,  whose  reputation  in  busi- 
ness was  so  bad  that  no  man  would  deal  with  him, 
fraudulently  concealed  from  Street  that  he  was  Gordon,  in 
order  to  induce  Street  to  borrow  money  from  him  as  if  from 
another.  The  Court  of  Appeal  held  that  (even  if  there  had 
been  no  fraud)  Street  would 'have  been  entitled  to  rescind. 
Lastly,  there  are  representations  which  cannot  be  material 
In  Beaton  v.  Bumand(x)j  Burnand,  on  the  application  of 
Seaton,  underwrote  a  policy  whereby  he  guaranteed  the 
solvency  of  Hunt,  who  was  surety  for  the  repayment  by 

(j)  Blackburn,  LtrwJi'  Ok  v.  Vigois  (1887),  12  App.  Cas.  531. 
(0  Smith  ▼.  Chadwick  (1884),  20  Ch.  Div.  27,  p.  60  ;  9  App.  Cas.  187,     • 
p.  1^4. 

(te)  [1899]  2  Q.  B.  641,  p.  648.  (j?)  [1900]  A.  C.  135. 
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Barwell  of  money  lent  by  Seaton.  Seaton  did  not  disclose 
that  the  interest  on  the  loan  was  over  30  per  cent.  The 
House  of  Lords  held  that  the  rate  of  interest  on  the  loan 
was  not  material  to  forming  a  judgment  of  the  risk.  Any 
statement  is  material  (whether  it  would  be  so  otherwise  or 
not)  where  it  is  made  by  one  of  the  parties  to  form  the  basis 
of  the  contract.  Thus,  where  an  insurance  company  provides 
that  the  proposal  and  declaration  shall  be  the  basis  of  the 
contract  between  the  assured  and  the  company,  every  ques- 
tion asked  in  the  proposal  is  a  material  question  to  be 
answered,  and  every  fact  which  the  answer  would  bring  out 
is  a  material  fact  (y). 

Thirdly.  The  representation  must  have  had  the  effect  of 
inducing  the  plaintiff  to  enter  into  the  contract  (^).  If  A., 
with  a  view  to  induce  B.  to  enter  into  a  contract,  makes  a 
material  misrepresentation  to  B.,  and  B,  does  enter  into 
the  contract,  it  is  a  fair  inference  of  fact  that  he  was 
induced  to  do  so  by  the  misrepresentation.  That  is  to  say, 
it  is  evidence  proper  to  be  left  to  a  jury  as  proof  that  B. 
was  so  induced.  But  it  is  not  an  inference  of  law.  That 
is  to  say,  it  would  not  be  a  proper  direction  to  tell  a  jury 
that  if  convinced  that  there  was  such  a  material  repre- 
sentation, they  ought  to  find  that  B.  was  induced  by  it.  It 
is  a  question  for  the  jury  whether  the  evidence  on  which 
they  might  draw  the  inference  was  of  such  weight  that  they 
would  draw  the  inference  (a).  A  plaintiff  may  be  induced 
by  the  aggregate  effect  of  a  number  of  misrepresentations 
where  each  singly  would  not  induce  him ;  and  where  there 
are  a  number  of  misrepresentations  the  plaintiff  is  not 
obliged  to  distinguish  the  infl|ience  of  each  in  inducing  him 
to  enter  into  the  contract.  It  is  sufficient  if  he  was  induced 
by  the  misrepresentations  as  a  whole  {b).   Where  a  material 


(y)  Andergony,  Fitzgerald  (1853),4  H. L.  Ca«. 484  ;  LoTtdan. Asiuraiiee  v. 
Mamel  (1879),  II  Ch.  D.  863. 

(z)  AUwood  ▼.  Small  (1838),  6  CI.  &F.  232,  pp.  447,  502. 

(a)  Per  BowEN,  L.J.,  in  Smith  v.  Land  and  Hon^e  Property  Corpora^ 
tion  (1884),  28  Ch.  D.  7,  16  ;  per  Lord  BLACKBURN  in  SmUh  v,  Chadwick 
(1884),  9  App.  Cas.  187,  196. 

(ft)  Per  flALSBUBY,  C,  in  Arniton  v.  SmWi  (1S89),  41  Ch.  D.  ZiS^ 
369. 
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misrepresentation  is  made  with  a  view  to  induce  a  person 
to  enter  into  a  contract,  and  he  enters  into  the  contract  in 
reliance  upon  the  representation,  it  is  no  answer  to  his 
complaint  to  say  that,  if  he  had  used  due  diligence,  he 
would  have  found  out  that  the  representation  was  false  (c). 
But  a  misrepresentation  has  no  legal  effect  if  the  party  to 
whom  it  is  made  knew  the  truth  before  he  entered  into  the 
contract.  Thus,  if  misrepresentations  are  made  to  a 
-company,  all  the  existing  members  of  which  know  the 
truth,  and  no  persons  subsequently  become  members  of  the 
company,  the  misrepresentations  cannot  form  a  ground  of 
rescission  (d)  ;  they  can  only  form  the  ground  of  rescission 
where  it  was  intended  from  the  first  to  raise  a  large  capital 
by  appealing  to  the  public  (e).  And  a  misrepresentation 
has  no  legal  effect  if  the  party  to  whom  it  is  made  does  not 
rely  upon  it,  but  enquires  for  himself.  In  that  case, 
whether  he  finds  out  the  truth  or  not,  he  cannot  either 
bring  an  action  for  deceit  (/),  or  a  suit  for  rescission  (g), 
or  resist  a  suit  for  specific  performance  (h), 

(0  Dohell  V.  Stevens  (1825),  3  B.  &  C.  623  ;  Reynell  v.  Sprye  (1852), 
1  I)e  G.  M.  &  G.  660,  p.  710 ;  Rawlins  t.  WwkKavi  (1858),  3  De  G.  &  J. 
S04  ;  Redgra/oe  t.  Hurd  (1881),  20  Ch.  D.  1,  p.  13  ;  Aaran's  Reefs  v. 
Twiss,  [1896]  A.  C.  273. 

id)  Salomon  ▼.  Salomon  <}•  Co,,  [1897]  A.  C.  22. 

(f)  Lagunas  Nitrate  Co,  r.  Lagunas  Syndicate^  [1899]  2  Ch.  392, 
p.  428. 

(/)  Lytney  v.  Selhy  (1704),  2  Ld.  Raym.  1118. 

07)  AUwood  V.  Small  (1838),  6  CI.  &  F.  232,  446. 

(/t)  Clapham  v.  Shillito  (1844),  7  B.  146. 
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Fraud. 

4 

ClaBBification  jj^^jy  Habdwicke,  in  the  leading  case  of  Chesterfield  v. 
Janssen  (a),  classifies  the  kinds  of  fraud  which  are  recog- 
nised in  courts  of  equity.  "  This  court/*  he  says,  *'  has  an 
undoubted  jurisdiction  to  relieve  against  every  species  of 
fraud.  1.  Then  fraud,  which  is  dolus  mahts,  may  be  actual, 
arising  from  facts  and  circumstances  of  imposition ;  which 
is  the  plainest  case.  2.  It  may  be  apparent  from  the 
intrinsic  nature  and  subject  of  the  bargain  itself ;  such  as 
no  man  in  his  senses  and  not  under  delusion  would  make 
on  the  one  hand,  and  as  no  honest  and  fair  man  would 
accept  on  the  other;  which  are  inequitable  and  uncon- 
scientious bargains,  and  of  such  even  the  common  law  has 
taken  notice.  ...  A  third  kind  of  fraud  is,  which  may  be 
presumed  from  the  circumstances  and  condition  of  the 
parties  contracting ;  and  this  goes  farther  than  the  rule  of 
law;  which  is,  that  it  must  be  proved,  not  presumed;  but  it 
is  wisely  established  in  this  court  to  prevent  taking  surrep- 
titious advantage  of  the  weakness  or  necessity  of  another; 
which  knowingly  to  do  is  equally  against  conscience  as  to 
take  advantage  of  his  ignorance ;  a  person  is  equally  unable 
to  judge  for  himself  in  one  as  the  other.  A  fourth  kind  of 
fraud  may  be  collected  or  inferred  in  the  consideration  of 
this  court  from  the  nature  and  circumstances  of  the  trans- 
action, as  being  an  imposition  and  deceit  on  the  other 
persons  not  parties  to  the  fraudulent  agreement  .  .  . 
The  last  head  of  fraud  on  which  there  has  been  relief  is 
that  which  infects  catching  bargains  with  heirs,  reversioners 
or  expectants  in  the  life  of  the  father,  etc.,  against  which 
relief  always  extended." 

(a)  (1750),  2  Ves.  sen.  125,  p.  155.    The  judgment  is  also  given  by 
Harris  (Life  of  Lord  Hardwicke,  ii.,  p.  426),  from  Lord  Hard  wickers  MSS. 
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1.  Actual  fraud  is  a  ground  for  relief  both  at  law  and  in  Relief  for 
equity.    At  law,  there  are  two  forms  of  relief,  the  action  of  ^  ^  ^^J  ^ 
deceit  and  the  action  of  rescission,  but  the  action  of  rescis-  equity, 
sion  became  obsolete  as  a  court  of  law  had  no  machinery  for 
taking  the  account  which  was  a  necessary  condition  of  res- 
cission (b).    The  action  of  deceit  is  an  action  given  to  any 
person  who  has  been  damaged  by  the  fraud  of  another. 
Thus,  if  A.  has  been  induced  by  the  fraudulent  representations 
of  B.  to  enter  into  a  contract  with  C.»  and  has  suffered  loss 
thereby,  A.  is  entitled  to  recover  damages  from  B.    An  action 
for  deceit  can  only  be  brought  where  there  is  actual  fraud. 
Thus,  it  can  be  brought  for  a  fraudulent  misrepresentation, 
but  not  for  an  innocent  misrepresentation,  however  negli- 
gently made  (c).    Equity  in  cases  of  actual  fraud  is  said  to 
have  concurrent  jurisdiction  with   the  common  law,  but 
equity  does    not    grant  damages;    equity  only   gives  an 
account  of  profits.    It  follows  that  the  action  of  deceit  is 
exclusively  a  common  law  action,  except  in  cases  where 
it  is  possible  to  connect  with  the  fraud  a  benefit  accruing 
to  the  person  who  is  guilty  of  it.    Thus,  where  A.  has  been 
induced  to  enter  into  a  contract  with  B.,  by  reason  of  a 
bribe  given  by  B.  to  A/s  agent,  A.  is  entitled  at  his  option 
either  to  recover  from  B.  by  a  legal  action  the  damages 
which  A.  has  sustained  by  entering  into  the  contract,  or  to 
recover  from  him  by  an  equitable  action  the  profits  which 
B.  has  made  by  his  fraudulent  act.     In  equity  a  contract 
can  always  be  rescinded  where  it  has  been  obtained  by  the 
fraud  of  the  other  party  to  the  contract  or  of  his  agent ; 
and  a  gift  can  be  recovered  in  equity  where  it  has  been 
obtained  whether  by  the  fraud  of  the  donee  or  of  a  third 
party.     No  one  can  claim  to  retain  a  volimtary  benefit 
which  he  owes  to  the  fraud  of  another  (d). 

(h")  Erlanger  ▼.  New  Sombrero  Phosphate  Co,  (1878),  3  App.  Cas.  1218, 
p.  1278. 

(c)  Derry  v.  Peek  (1889),  14  App.  Cas.  337.  An  exception  to  this 
rnle  has  been  introduced  by  the  Directors  Liability  Act,  1890  (53  & 
64  Vict.  c.  64),  as  to  which  see  Thomson  t.  Lord  ClanmorrU,  [1900 J 
I  Ch.  718.    An  innocent,  but  negligent,  misrepresentation  made  to  A., 

§iTe8  a  right  to  damages  at  law  where  it  is  made  by  a  person  who  owes  a 
uty  to  A.  to  exercise  reasonable  care,  e.g,^  a  water  finder  employed  for 
remuneration  ^Pritty  ▼.  adld  (1902),  18  T.  L.  R.  460). 

(<0  Bridgcman  ▼.  Green  (1757),  Wilmot,  58  ;  Smith  v.  Kay  (1859), 
7  H*  L.  Cas.  760,  p.  769. 
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The  right  to  rescind  a  contract  for  fraud  is  (according^ 
to  some  authorities)  not  confined  to  cases  where  the  fraud 
induced  the  contract.  In  Panama  and  South  Pa^cific 
Telegraph  Co.  v.  India  Bubber,  Gutta  Percha  and  Tele- 
graph  Works  Co.  (e),  the  India  Eubber  Company  agreed 
with  the  Panama  Company  to  lay  a  cable,  the  cable  to  be 
paid  for  by  a  sum  payable  when  the  cable  was  begun,  and 
by  twelve  instalments  payable  on  certificates  by  the  Panama 
Company's  engineer,  who  was  named  in  the  contract.  Soon 
afterwards  the  engineer  agreed  with  the  India  Eubber 
Company  to  lay  the  cable  for  a  sum  of  money  to  be  paid  to 
him  by  instalments  payable  by  the  India  Eubber  Company, 
when  they  received  the  instalments  from  the  Panama 
Company.  It  was  held  that  the  Panama  Company  might 
rescind  the  contract.  James,  L.J.,  from  the  instances 
which  he  gives,  was  clearly  of  opinion  that  a  fraudulent 
dealing  between  one  party  to  the  contract  and  the  agent  of 
the  other  party,  even  after  the  contract  had  been  entered 
into,  was  sufficient  to  make  it  voidable.  Hellish,  L.J., 
based  his  decision  on  two  grounds,  (a)  One  was  (/)  that, 
when  the  contract  between  the  two  companies  was  entered 
into,  the  engineer  had  a  reasonable  expectation  that  he 
would  obtain  a  profitable  sub-contract  for  laying  the  cable, 
and  that  the  India  Eubber  Company  had  notice  that  he  had 
that  expectation.  The  India  Eubber  Company  therefore 
knew  that  he  was  not  a  proper  person  to  advise  the  Panama 
Company  with  reference  to  a  matter  in  which  they  required 
honest  and  disinterested  advice,  (b)  Mellish,  L.J.,  also 
thought  that,  even  if  the  sub-contract  had  not  been  thought 
of  until  the  time  when  it  was  actually  made,  the  Panama 
Company  would  still  be  entitled  to  rescind  the  contract,  as 
it  was  only  by  rescission  that  they  could  be  relieved  from  the 
consequences  of  the  fraud.  But  he  did  not  think  that  fraudu- 
lent conduct  by  one  party  to  a  contract  after  the  contract 
was  entered  into,  would  entitle  the  other  party  to  rescind,  if 
a  full  remedy  for  the  fraud  could  be  otherwise  obtained. 

Misrepresen-       The  most  common  case  in  which  fraud  is  relied  upon 
fraudulent^"  either  as  a  ground  for  rescinding  a  contract  or  as  a  ground 

(O  (1875),  10  Ch.  515.  (/)  P.  628.      .      . 
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for  an  action  of  damages  is  where  the  fraud  copsists  in  a 
fraudulent  misrepresentation.  The  question  whether  a  mis- 
representation is  innocent  or  fraudulent  depends  upon  the 
state  of  mind  of  the  person  who  makes  it.  If  A.  makes  a 
representation  either  knowing  it  to  be  false  or  recklessly, 
without  caring  whether  it  is  true  or  false,  that  is  a  fraudulent 
misrepresentation,  and  is  ground  for  an  action  of  deceit.  It 
\s  also,  of  course,  ground  for  an  action  of  recission,  but  a 
contract  may  be  rescinded,  as  has  already  been  pointed  out, 
even  when  the  misrepresentation  in  innocent.  If  A.  makes 
a  representation  which  he  honestly  believes  to  be  true,  that 
is  an  innocent  misrepresentation,  whether  A.  had  reasonable 
ground  for  believing  it  to  be  true  or  whether  he  had  not  (g). 
If  A.  had  no  reasonable  ground,  for  believing  his  representa- 
tion to  be  true,  that  would  be  evidence  from  which  a  jury  or 
a  judge,  acting  as  a  jury,  might  infer  that  he  made  it 
recklessly,  without  caring  whether  it  was  true  or  false  (h). 
The  two  cases  which  it  is  material  to  distinguish  are  these, 
(a)  A.  may  know  nothing  whatever  jabout  a  matter  or  else 
have  a  very  dim  recollection  of  it.  In  that  case,  if  he  makes 
a  positive  representation  about  it,  and  the  representation  is 
false,  it  is  fraudulent,  (b)  A.  may  honestly  believe  a  fact  to 
be  so  on  wholly  insufficient  evidence.  If  he  then  represents 
the  fact  as  so,  and  it  is  not  so,  his  misrepresentation, 
although  negligent,  is  not  fraudulent. 

Two  difficult  questions  arise  with  respect  to  fraudulent 
misrepresentations :  First,  when  is  silence  fraudulent ;  and 
Secondly,  when  is  an  ambiguous  statement  fraudulent. 

(1)  There  may  be  such  a  partial  and  fragmentary  state-  Silence,  when 
ment  of  fact  that  the  withholding  of  what  is  not  stated  makes  ^'^"^l^lent. 
what  is  stated  absolutely  false.  E'-g^i  A  prospectus  in 
pretending  to  set  out  the  report  of  a  surveyor,  sets  out  two 
passages  in  his  report  and  leaves  out  a  third  passage  which 
quahfies  them.  That  is  a  misrepresentation  by  commission 
and  not  by  omission,  and,  if.  it  is  done  designedly,  it  is 

■  ■  • 

(^)  Arkwright  v:  ^'i'Wbold  (1881),  17  Ch.  D.  .SOI  ;  Derry  v.  Peek 
(1889);  14  App.  Cas.  337,  pp.  361,  374  ;  Angv^  v.  aifford,  [1891]  2  Ch. 
449. 

(A)  Per  Lord  Herschell,  in  Derry  v.  Peek,  supra,  pp.  369,  ^75. 
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fraudulent.  The  misrepresentation  here  does  not  consist  in 
what  is  left  unsaid,  but  in  what  is  said  {i),  A  misrepresen- 
tation by  omission  may  also  be  fraudulent.  If  A.  makes  a 
statement  which  he  honestly  believes  to  be  true,  and  if  he 
afterwards  finds  out  that  it  is  not  true  but  does  not  correct 
his  original  statement,  his  silence  is  fraudulent  (k).  On  the 
other  hand,  there  is  some  authority  for  saying,  that  if  A. 
makes  a  statement  which  at  the  time  he  makes  it  is  true, 
and  if  by  reason  of  a  change  of  circumstances  before  the 
completion  of  the  contract  it  would  be  untrue  if  then 
repeated,,  the  omission  of  A.  to  mention  the  change  of  cir- 
cumstances is  not  fraudulent,  and  A.  cannot  be  made  liable 
in  an  action  of  deceit  (Z).  Lord  Blacebubn  was  of  opinion, 
with  some  hesitation  (m),  that  where  A.  was  under  an 
obligation  to  speak  and  in  breach  of  that  obligation  held  his 
tongue,  his  silence  would  be  fraudulent  if  he  held  his 
tongue  with  the  intention  of  inducing  B.  to  act  upon  the 
belief  that  the  reason  why  he  held  his  tongue  was  because 
he  had  nothing  to  say.  Where  one  party  to  a  contract  is 
not  under  any  obligation  to  disclose  material  facts  to  the 
other,  the  mere  non-disclosure  of  material  facts  is  no  ground 
for  an  action  of  deceit  (n). 

Ambiguous  (2)  An  ambiguous  statement  is  a  statement,  which,  owing 
whenfraudu-  *^  *^®  imperfection  of  language,  may  reasonably  bear  two 
lent.  meanings.     If  a  statement  can  only  be  reasonably  under- 

stood in  one  sense  it  is  unambiguous,  and  the  fact  (if  the 
statement  is  untrue)  that  the  maker  understood  it  in  a  sense 
in  which  it  would  be  true  is  no  bar  to  an  action  for  rescission, 


(t)  PeekY,  Gumey  (1873),  L,  R.  6  H.  L.  377,  p.  408  ;  Arkwright  v. 
Kewhold  (1881),  17  Ch.  D.  301,  pp.  318,  820 ;  8mm  v.  Chadwick  (1882), 
20  Ch.  D.  27,  pp.  58,  70 ;  Aaron's  Reefs  v.  TwUs,  [1896]  A.  C.  273, 
p.  287. 

(*)  Ptjr  Grant,  M.R.,  in  Edwards  v.  McLeay  (1815),  G.  Coop.  308, 
p.  316  ;  Ix)rd  Cban worth,  in  Eeynell  v.  Sprye  (1852),  1  D.  M.  &  G. 
660,  p.  709  ;  Lord  BLACKBURN,  in  Brownlie  v.  Campbell  (1880),  5  App. 
Cas.  925,  p.  950. 

(0  Arkwright  v.  Newhold  (1881),  17  Ch.  D.  301.  CoTTON,  L.J,, 
reBerves  his  opinion  on  the  point  (p.  325) ;  James,  L.J.,  however, 
expresses  an  opinion  in  the  sense  stated  above  (p.  329). 

(m)  Brownlie  v.  Campbell  (1880),  6  App.  Cas.  925,  pp.  950,  954. 

(»)  Keates  v.  Earl  Cadogan  (1851),  10  C.  B.  591  ;  Peek  v.  Gurney 
(1873),  L.  R.  6  H.  L.  377,  pp.  390,  403. 
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though  it  would  be  a  bar  to  au  action  for  deceit  (o).'  Where 
a  statement  is  ambiguous,  the  maker  may  understand  it  in  a 
sense  in  which  it  is  true,  and  the  person  to  whom  it  is  made 
may  understand  it  in  a  sense  in  which  it  is  false.  In  such 
a  case,  if  the  statement  is  material,  the  person  to  whom  it 
was  made  and  who  understood  it  in  a  sense  in  which  it  was 
not  true  is  entitled  to  rescind — the  ground  being  that  a 
person  who  makes  representations  must  take  care  that  they 
are  not  reasonably  susceptible  of  two  meanings  (p) ;  but  the 
person  who  made  the  representation  would  not  be  liable  in 
an  action  of  deceit  {q).  On  the  other  hand,  if  the  person 
who  made  the  representation  intended  the  person  to  whom 
it  was  mside  to  imderstand  it  in  the  sense  in  which  it  was 
not  true,  the  person  who  made  the  representation  would  be 
liable  in  an  action  of  deceit  and  could  not  protect  himself  by 
showing  that  the  statement  could  be  understood  by  a  reason- 
able man  in  a  sense  in  which  it  was  true  (r). 

It  has  already  been  pointed  out,  in  dealing  with  innocent  Conditions 
misrepresentations  (s),  that  a  misrepresentation,  to  have  ^^pp^^. 
any  legal  effect,  must  be  made  with  a  view  to  induce  a  tation. 
specific  person   to  change  his  position,  that   it   must  be 
material,  and  that  the  person  to  whom  it  is  made  must 
change  his  position  in  reliance  upon  the  representation. 
The  same  principle  applies  to  fraudulent  misrepresentations. 
Where  it  is  sought  to  make  a  party  liable  in  an  action  of 
deceit  for  a  fraudulent  representation  made  by  him,  it  is 
necessary  to    show,    first,    that    the    representation    was 
addressed  to  the  plaintiff,  and  secondly,  that  its  object  was 
to  induce  him  to  do  the  thing,  by  doing  which  he  has 

(o)  Per  Lord  Chelmsford,  in  Hdllotos  ▼.  Femie  (1868),  3  Ch. 
467,  p.  478 ;  Lord  BLACKBURN,  in  Sfnith  v.  Chadwick  (1884),  9  App. 
Cas.  187,  p.  201.  See  Farehrother  v.  Qihsm  (1857),  1  De  G.  &  Jo.  602, 
where  the  statement  was  ambiguous,  and  where  the  court  apparently 
thought  that  the  purchaser  would  have  been  entitled  to  rescind  if  he  had 
not  known  the  true  facts. 

(;>)  Per  LiNDLBY,  L.J.,  in  Smith  v.  Chadwich  (1882),  20  Ch.  D.  27, 
p.  79.  See  also  per  Lord  COLONSAY,  in  Proprietors  of  FfiglUh  and 
Foreign  Credit  Co.  v.  Arduin  (1871),  L.  R.  5  H.  L.  64,  p.  80.  Lord 
Chelmsford  seems  to  have  been  of  a  different  opinion.  See  ffallotos  y. 
Fernie  (1868),  L.  R.  3  Ch.  467,  p.  476. 

(^)  Smith  V.  Cliadioickj  supra;  Greenwood  v.  Leather  Shod  Wheel 
Co,,  [1900]  1  Ch.  421,  p.  434. 

(r)  Per  Lord  Blackburn,  in  Smith  v.  Chadunck^  supra,  p.  201. 

(0  P.  393. 
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suffered  damage.  Thus,  where  a  prospectus  is  issued  by 
the  officers  of  a  company  inviting  the  public  to  join  the 
company  by  obtaining  allotments  of  shares,  the  only 
persons  who  can  bring  an  action  of  deceit  against  the 
company  are  the  original  allottees.  The  office  of  the 
prospectus  is  fulfilled  when  the  allottee  gets  his  shares,  and 
persons  who  subsequently  buy  shares  in  the  open  market 
have  no  remedy  against  the  issuers  of  the  prospectus  (t). 
On  the  other  hand,  where  a  report  was  made  by  the 
directors  of  a  bank  to  the  shareholders,  and  copies  of  this 
report  were  left  at  the  bank,  and  were  to  be  had  by  share- 
holders, or  by  any  persons  applying  for  it,  a  person  who 
bought  a  copy  of  the  report,  and  bought  shares  in  conse- 
quence, was  held  entitled  to  bring  an  action  of  deceit 
against  the  directors  (u).  If  A.  fraudulently  makes  a 
material  misrepresentation  with  a  view  to  induce  B.  to 
change  his  position,  and  B.  changes  his  position,  it  is  not 
open  to  A.  to  say  that  the  representation  did  not  induce  B. 
to  change  his  position — that,  in  fact,  B.  would  have 
changed  his  position  whether  the  representation  was  made 
or  not  {x). 

Misrepresen-  If  A.,  by  fraudulent  misrepresentations,  induces  me  to 
^nt^^^  change  my  position  to  my  detriment,  A.  cannot  defend 
himself  in  an  action  of  deceit  on  the  ground  that  he  waa 
merely  acting  as  agent  for  B.  (y),  but  I  may  also  have  a 
remedy  against  B.  if  A.,  in  making  the  fraudulent  repre- 
sentation, acted  as  B.'s  agent  and  for  B.'s  benefit.  The 
question  whether  he  acted  as  B.'s  agent  and  for  B.'s  benefit 
is  merely  another  way  of  putting  the  question  whether  he 
had  authority  from  B.  to  make  the  representation  in 
question.     E.g.,  the  agent  may  have  been  in  a  position 

(0  Barry  v.  Croshey  (1861),  2  J.  &  H.  1  ;  Peek  ▼.  Gurney  (1873), 
L.  R.  6  H.  L.  377,  p.  410. 

(v)  Scott  Y.  Dixon  (1859),  29  L.  J.  Kx.  62  d.  See  also  Andrews  v. 
Mockford,  [1896]  1  Q.  B.  372. 

(a?)  Reynell  v.  Sprye  (1862),  1  D.  M.  &  G.  660,  p.  708 ;  Rawlinn  v. 
Wickham  (1858),  3  l)e  G.  &  Jo.  304,  p.  318  ;  Smith  ▼.  Kay  (1869), 
7  H.  L.  Caa.  750,  pp.  769,  770 ;  TraiU  v.  Baring  (1864),  4  D.  J.  &  S.  818, 
p.  330. 

(y)  Cullen  t.  Thomson's  Trustees  (1862),  4  Macq.  424  ;  Henderson  v. 
Lacon  (1867),  L.  R.  6  Eq.  249. 
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where  part  of  his  duty  consisted  in  answering  questions  of 
a  certain  character,  and  in  such  a  case,  if  he  made  repre- 
sentations in  answer  to  such  questions  for  the  benefit  of 
the  principal,  the  principal  would  be  liable  on  the  ground 
of  the  agent's  authority  to  make  such  representations.  But 
if  an  agent,  being  in  the  same  position,  made  similar  repre- 
sentations, not  for  the  benefit  of  his  principal,  but  for  his  own 
benefit,  or  the  benefit  of  a  third  party,  the  principal  would 
not  be  liable  ;  because  the  authority  of  the  agent  depends  not 
solely  upon  his  position,  but  upon  his  position  coupled  with 
the  object  for  which  he  answers  the  representations  {z). 

In  most  cases,  where  an  action  of  deceit  is  brought 
against  the  principal,  his  gain  must  be  exactly  commen- 
surate with  the  loss  of  the  person  defrauded;  but  there 
is  no  reason  for  saying  that  the  principal  can  only  be 
made  answerable  in  damages  to  the  extent  of  the  benefit 
obtained  by  him  from  his  agent's  fraud.  The  doctrine  that 
the  agent  must  be  acting  for  the  principal's  benefit  is 
merely  a  test  of  the  agent's  authority,  and  not  a  limitation 
of  the  principal's  liability.  Of  course,  if  the  relief  sought 
against  the  principal  takes  the  form  of  a  suit  for  an  account 
in  equity,  he  can  only  be  made  to  account  to  the  extent  of 
the  benefit  derived  by  him  from  the  fraud  of  his  agent. 

Whether  the  principal  is  a  natural  or  a  fictitious  person 
ought  not  to  make  any  difference  as  to  the  remedy  of  the 
person  defrauded.  The  cases  are,  however,  conflicting. 
The  view  that  a  corporation  can  be  made  liable  in  an  action 
of  deceit  for  the  fraudulent  misrepresentations  of  an  agent 
made  in  the  course  of  his  employment,  and  for  the  benefit 
of  the  corporation,  is  supported  by  the  judgment  of  the 
Exchequer  Chamber  in  Barwick  v.  English  Joint  Stock 
Bank  (a),  and  the  judicial  committee  of  the  Privy  Council 
in  Mackay  v.  Commercial  Bank  of  New  Brunswick  (6),  and 
was  evidently  held  by  Lord  Blackburn  (c).    On  the  other 


(2)  British  Mutual  Banking  Co.  v.  Chamwood  Forest  Bail,  Co. 
ri887),  18  Q.  B.  D.  714  :  Oeorge  Whitechurch,  Ltd,  v.  Kavanagh,  [1902] 
A.  C.  117. 

;«)  (1867),  L.  R.  2  Ex.  259. 

>)  (1874),  L.  B.  6  P.  C.  394. 

(c)  Ilouldsworth  y.  City  of  Glasgow  Bank  (1880),  5  App.  Gas.  317, 
p.  340. 
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hand,  there  are  expressions  of  Lord  Cranworth  which 
seem  to  confine  the  remedy  of  a  person  who  has  been 
induced  to  contract  with  a  corporation  by  the  fraudulent 
representations  of  its  agents,  to  rescission  of  the  contract  (d). 
At  any  rate,  he  confines  the  liability  of  the  corporation  to  the 
extent  of  the  benefit  obtained  by  it  from  the  fraud  {e). 

There  is  one  exception  to  the  rule  that  the  principal  is 
liable  for  the  frauds  of  his  agent  committed  in  the  matter 
of  his  agency  and  for  the  principal's  benefit.  A  person  who 
has  been  induced  to  take  shares  from  a  company  by  the 
fraudulent  misrepresentations  of  its  agents  cannot,  while 
he  retains  the  shares,  recover  from  the  company  the  damage 
which  he  sustained  by  taking  them.  His  only  remedy 
against  the  company  is  rescission.  The  only  action  of 
deceit  which  he  can  bring  is  against  the  persons  who  made 
the  fraudulent  representations  (/). 

Unoonscion-  2,  3.  The  second  and  third  heads  under  which  Lord 
inequftU^^f '  H^^»i>wiCKE  arranges  cases  of  fraud  are  properly  considered 
contracting  together.  The  cases  which  fall  under  these  heads  are 
P*^*®*'  mainly  cases  in  which  it  is  sought  to  set  aside  a  sale  made 

by  the  plaintiff  or  some  person  under  whom  he  claims; 
and  it  has  long  been  settled  (g)  that  inadequacy  of  con- 
sideration is  not  of  itself  a  sufficient  ground  for  impeaching 
the  sale.  **  The  result  of  the  decisions,"  says  Kay,  J.,  in 
Fry  V.  Lane  {h)^  *'  is  that  where  a  purchase  is  made  from  a 
poor  and  ignorant  man  at  a  considerable  under-value,  the 
vendor  having  no  independent  advice,  a  court  of  equity  will 
set  aside  the  transaction.  This  will  be  done  even  in  the 
case  of  property  in  possession  and  d  fortiori  if  the  interest  be 

(<0  See  New  Brurumek  Rail,  Co.  v.  Conyleare  (1862),  9  H.  L.  Cas. 
711,  p.  740. 

((?)  Western  Bank  of  Scotland  v.  Addie  (1867),  L.  R.  1  H.  L.  So.  145, 
p.  167.  See  also  jT&r  Lord  Chelhsfobd,  in  New  Brunstoieh  Bail.  Co.y, 
Conyhearey  mpra^  p.  749. 

(/■)  Hauldifw&rth  v.  City  of  Glasgow  Bank,  supra. 

(j)  E.g,y  "OTer-value,  be  it  never  so  great,'*  said  North,  K.,  "  is  not  of 
itself  sufficient  ground  to  set  aside  a  barg^n,  or  whereupon  this  court  can 
presume  fraud  ;  yet  it  is  a  great  evidence  of  fraud,  where  there  are  other 
circumstances  concurring  **  (^Arglas  v.  Muschampe  (1683),  2  Ch.  R.  266, 
p.  269).  See  also  Taylour  v.  Rochfort  (1751),  2  Ves.  sen.  281,  p.  284  ; 
Sow  V.  Edwards  (1754),  2  Ves.  sen.  516,  p.  618. 

Qi)  (1888),  40  Ch.  D.  312,  p.  322. 
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reversionary.  The  circumstances  of  poverty  and  ignorance 
of  the  vendor  and  absence  of  independent  advice  throw 
upon  the  purchaser,  when  the  transaction  is  impeached,  the 
onus  of  proving,  in  Lord  Selbobne'b  words,  that  the  pur- 
chase was  '  fair,  just,  and  reasonable.'  "  This  statement 
may  be  illustrated  by  the  following  cases  within  the  last 
hundred  years  in  which  sales  of  property  in  possession  have 
been  set  aside.  In  Wood  v.  Ahrty  {%)  the  father,  tenant  for 
life,  and  the  son,  tenant  in  tail,  joined  in  selling  the  estate  to 
a  lessee.  The  father  was  a  common  porter  and  the  son  a 
common  serjeant  in  the  army.  The  only  professional  person 
employed  was  the  purchaser's  attorney,  and  the  price  was 
about  one-fourth  of  the  value.  In  Longmate  v.  Ledger  {k) 
the  vendor  was  a  man  advanced  in  years,  and  known  to 
have  been  of  a  weak  and  eccentric  disposition ;  one  solicitor 
acted  for  both  vendor  and  purchaser,  and  the  price  was 
greatly  below  the  value.  In  Clark  v.  Malpas  (Z)  the  vendor 
was  a  poor  and  illiterate  man  and  unwell ;  the  same  solicitor 
was  employed  by  both  parties,  and  the  sale  was  in  con- 
sideration of  an  annuity  for  which  the  vendor  had  only  the 
personal  liability  of  the  purchaser.  In  Baker  v.  Monk  (m) 
the  vendor  was  an  elderly  woman  in  humble  life,  and  the 
purchaser  a  substantial  tradesman,  whose  solicitor  carried 
out  the  transaction  for  both  parties,  the  consideration  being 
an  annuity,  which  the  court  held  to  be  inadequate,  for  the 
vendor's  life.  In  Frees  v.  Coke  (n),  a  release  of  an  equity  of 
redemption  to  the  mortgagee  was  set  aside,  the  mortgagor 
being  a  man  in  humble  circumstances  and  having  no  inde- 
pendent legal  advice.  Kay,  J.,  set  aside  a  sale  on  similar 
grounds  in  Fry  v.  Lane  (o),  and  the  same  principle  was 
relied  on  as  one  of  the  grounds  of  relief  in  James  v.  Kerr  (p) 
and  Bees  v.  De  Bemardy  {g).  These  cases  may  be  con- 
trasted with  Harrison  v.  Guest  (r).  In  that  case  the  vendor 
was  in  a  humble  situation  and  without  education,  and  the 
purchaser  a  man  of  fortune  in  the  neighbourhood.    The 

(i)  (1818),  3  Madd.  417.  (»)  (1870),  6  Ch.  645. 

(Jfc)  (1860),  2  Giff.  157.  (p)  Supra, 

(I)  (1862),  4  D.  F.  &  J.  401.  (j?)  (1889),  45  Ch.  D.  449,  p.  460. 

hi)  (1864),  4  D.  J.  &  S.  388.  (?)  [1896]  2  Ch.  487,  p.  446. 

(r)  (1855),  6  D.  M.  &  G.  424  ;  (1860),  8  H.  L.  Cas.  481. 
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vendor  had  no  professional  advice,  and  the  price  was 
inadequate.  The  transaction  was,  however,  upheld  both 
in  the  Court  of  Appeal  and  the  House  of  Lords  on  the 
ground  that  the  offer  came  from  the  vendor,  that  the  trans- 
action was  the  result  of  a  deliberate  agreement  made  after 
bargaining  and  that  there  was  no  endeavour  to  keep  from 
the  vendor  professional  advice.  Lord  Gbanwobth,  in  the 
Court  of  Appeal,  stated  (s)  the  principle  to  be  that,  where 
no  fiduciary  relation  exists  between  the  vendor  and  pur- 
chaser, the  vendor  if  he  wishes  to  set  the  sale  aside  must 
show  not  merely  that  he  had  no  professional  advice  but 
that  there  was  contrivance  or  management  on  the  part  of 
the  person  who  was  dealing  with  him  to  prevent  him  from 
having  professional  advice. 

Contract  4.  Lord  Hardwicke  illustrates  his  fourth  head  of  fraud 

and  B.  fraud  "y  *^®  ^*^®  ^^  (^)  naarriage  brocage  contracts  (t) ;   (b)  a 
on  C.  clandestine  agreement  to  return  part  of  the  portion  of  the 

wife  or  provision  stipulated  for  the  husband  to  the  parent 
or  guardian  (u) ;  (c)  private  agreements  between  a  com- 
pounding debtor  and  one  of  his  creditors ;  and  (d)  premiums 
contracted  to  be  given  for  preferring  or  recommending  to  a 
public  office  or  employment  (x).  "Particular  persons  in 
contracts,"  he  says  (y)  ''  shall  not  only  transact  batid  fide 
between  themselves  but  shall  not  transact  maid  fide  in 
respect  of  other  persons,  who  stand  in  such  a  relation  to 
either  as  to  be  affected  by  the  contract  or  the  consequences 
of  it."  Of  the  cases  mentioned  the  only  one  on  which 
there  is  recent  authority  is  this.  Where  a  secret  bribe  is 
given  to  a  creditor,  whether  by  the  debtor  or  by  a  third 
person,  or  a  contract  entered  into  between  a  debtor  or  his 
friend  and  a  creditor,  to  induce  the  creditor  to  execute  a 
composition  deed  or  to  accept  a  composition  made  on  the 
footing  that  all  the  creditors  share  alike,  the  bribe  can  be 

(0  P.  433. 

(0  See  A'nindel  v.  TrerilWui  (1634),  1  Ch.  R.  87  ;  Potter  v.  HiU,  cited 
3  P.  Wms.  392  B  ;  and  Wcodhouse  v.  Slievley  (1742),  2  Atk.  636. 

(u)  See  Turton  v.  Benson  (1718),  1  P.  Wms.  496. 

(a?)  See  Law  v.  Law  (1736),  3  P.  VVms.  391  ;  Morris  v.  MaoCulloeh 
(1763),  2  Ed.  190. 

(y)  Chesterfield  y.  Janssen^  supra,  p.  166. 
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recovered  or  the  contract  rescinded  (z).  This  doctrine  does 
not  apply  unless  the  creditors  are  dealing  on  a  common 
basis.  E.g.,  it  does  not  apply  where  creditors  consent  to 
the  annulment  of  an  adjudication  of  bankruptcy,  as  each 
creditor  consents  on  the  terms  which  he  thinks  proper  (a). 
Even  though  the  creditors  were  not  consenting  to  an  annul- 
ment on  the  footing  of  each  receiving  an  equal  proportion, 
yet,  if  it  coold  be  shown  that  creditor  A.  was  induced  to 
part  with  his  debt  for  a  smaller  sum  in  consideration  of 
creditor  B.  having  agreed  to  accept  a  certain  amount,  a 
bargain  made  with  B.  to  give  him  a  larger  amount  would 
be  void  if  it  was  to  B.'s  knowledge  kept  back  from  the  other 
creditors  (b). 

5.  The  relief  which  was  given  from  an  early  time  to  expec-  Protection 
tant  heirs  (c)  is  based,  according  to  Lord  Hardwicke,  on  ^I^Jtant 
more  than  one  principle.  *'  These,"  he  says  (d),  "  have  been  heira. 
generally  mixed  cases,  compounded  of  all  or  several  species 
of  fraud ;  there  being  sometimes  proof  of  actual  fraud,  which 
is  always  decisive  (first  head).  There  is  always  fraud  pre- 
sumed or  inferred  from  the  circumstances  or  conditions  of 
the  parties  contracting :  weakness  on  one  side,  usury  on  the 
other,  or  extortion  or  advantage  taken  of  that  weakness 
(third  head).  There  has  been  always  an  appearance  of 
fraud  from  the  nature  of  the  bargain  (second  head).  .  .  . 
In  most  of  these  cases  have  concurred  deceit  and  illusion  on 
other  persons  not  privy  to  the  fraudulent  agreement ;  the 
father,  ancestor  or  relation,  from  whom  was  the  expectation 
of  the  estate,  has  heen  kept  in  the  dark ;  the  heir  or  expectant 
has  been  kept  from  disclosing  his  circumstances,  and  resorting 
to  them  for  advice,  who  might  have  tended  to  his  relief  and 
also  reformation.  This  misleads  the  ancestor,  who  has 
been  seduced  to  leave  his  estate  not  to  his  heir  or  family, 
but  to  a  set  of  artful  persons,  who  have  divided  the  spoil 

(z)  JackmanT,  Mitchell  (1807),  13  Vea.  581. 

(a)  Smith  V.  Salzinann  (1854),  9  Ex.  535,  543  ;  LeHta't  Claim,  [1894] 
3  Ch.  3fi5. 
(V)  See  Levita*g  Claim,  supra, 

(c)  In  Argla4  v.  Muschampe  (1683),  2  Ch.  R.  266,  it  is  said  that  there 
were  precedents  of  Elizabeth's  reign  **  where  relief  hath  been  g^ven  against 
oYer-reachiDg  bargains  and  contracts  made  by  yunng  heirs." 

(d)  Chesterfield  y.  Jaiusen,  tupra,  p.  157. 
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beforehand  (fourth  head)/'  An  expectant  heir  (according  to 
the  natural  meaning  of  the  words)  is  a  person  who  has  the 
hope  of  succeeding  to  property,  either  by  reason  of  his  being 
the  heir-apparent  or  presumptive,  or  by  reason  merely  of  the 
expectation  of  a  devise  or  bequest  on  accoxmt  of  the  pre- 
sumed aiOEection  of  the  ancestor  or  relative.  And  the  earliest^ 
cases  in  which  relief  was  given  were  cases  in  which  persons 
coming  under  this  category  borrowed  money  at  exorbitant 
rates  of  interest  and  covenanted  to  repay  the  amount  if  they 
should  succeed  to  the  property,  sometimes  also  charging  the 
property  with  the  amount  of  the  loan  and  interest.  The 
protection  of  the  court  was  gradually  extended  to  persona 
who  had  a  remainder,  whether  vested  or  contingent,  and 
whether  in  fee,  in  tail,  or  for  life  in  a  family  property, 
including  a  remainder  in  a  portion  as  well  as  a  remainder 
in  an  estate;  and  such  persons  were  included  under  the 
designation  of  expectant  heirs.  The  right  of  the  expectant 
heir  to  relief  was  not  affected  by  the  fact  that  he  was  a 
person  of  mature  years  and  experienced  in  business — or  that 
he  fully  understood  the  nature  of  the  transaction  into  which 
he  was  entering — or  that  he  was  not  in  distress  at  the 
time  (e). 

GontractA  The  transactions  from  which  expectant  heirs  sought  relief 

r^f  \w«       d^ng  the  subsistence  of  the  usury  laws  fell,  as  a  rule,  under 
sought.  one  or  other  of  the  following  heads :  (a)  out  and  out  sales  or 

leases  of  future  interests,  whether  vested  or  contingent ; 
(b)  post-obit  securities,  that  is,  securities  contingent  upon 
the  borrower  succeeding  to  property,  whether  the  property 
was  property  to  which  the  borrower  had  merely  a  hope  of 
succeeding,  or  was  a  future  contingent  interest,  or  a  vested 
interest  which  might  determine  before  it  came  into  possession, 
e.g,,  a  tenancy  for  life,  and  whether  the  amount  made  repay- 
able was  charged  upon  the  property  when  it  came  into  posses- 
sion, or  merely  secured  by  the  personal  covenant  of  the 
borrower ;  (c)  sales  of  annuities ;  and  (d)  purchases  of  goods 
at  an  exorbitant  price,  and  mortgages  given  to  secure  the 


(e)  Wiseman  v,  Beake  (1690),  2  Vem.  121  ;   Ikrl  of  Portfiwre  t. 
Taylor  (1831),  4  Sim.  182  ;  Bromley  v.  Sntith  (1859),  26  B.  644. 
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amount,  (a)  In  the  case  of  out-and-out  sales  ( / )  or  leases  (g), 
the  onus  lay  upon  the  purchaser  to  show  that  he  had  given  a 
fair  price  at  the  time  when  the  contract  was  made  for  that 
which  he  purchased.  And  a  fair  price,  where  the  property 
is  saleable,  is  the  market  price.  Hence,  a  sale  by  an  expec- 
tant heir  at  public  auction  could  not  be  set  aside  on  the 
ground  of  inadequacy  of  price  (h).  Where  a  sale  was  set 
aside,  the  property  stood  only  as  a  security  to  the  purchaser 
for  the  sums  actually  advanced  by  him  with  interest  at  five 
per  cent.,  and  he  was  liable  to  account  for  the  rents,  profits, 
or  income  on  the  footing  of  his  having  been  a  mort- 
gagee in  possession  (i).  (b,  c.)  In  the  case  of  post-obit 
securities  and  annuities,  the  onus  lay  upon  the  lender  to 
show  that  the  amount  lent  was  a  fair  equivalent  (having 
regard  to  the  risk)  for  the  amount  made  payable  when  the 
contingency;  happened  or  for  the  annuities — the  fact  that 
the  lender  could  insure  against  the  risk  being  taken  into 
consideration  (A;),  (d)  Where  goods  were  bought  at  an 
exorbitant  rate  and  a  security  given  for  the  price — a  trans- 
action frequently  mentioned  by  the  dramatists  of  the 
seventeenth  century — ^the  borrower  was  entitled  to  redeem 
on  payment  of  the  real  value  of  the  goods  (Q.  Where  a 
larger  sum  of  money  was  made  payable  absolutely  in  con- 
sideration of  the  loan  of  a  smaller  sum,  the  loan  could 
always  be  discharged,  during  the  subsistence  of  the  usury 
laws,  on  payment  of  the  amount  really  advanced  with  at 
the  utmost  legal  interest ;  and  where  the  loan  was  secured 
by  a  mortgage,  the  mortgage  was  redeemable  on  the  same 
terms.  After  the  repeal  of  the  Usury  Acts  had  legalized 
loans  at  any  rate  of  interest,  it  was  held  that  the  borrower^ 

(/)  Oowland  v.  De  Faria  (1810),  17  Vea.  20 ;  Edwards  t.  Burt 
(1852),  2  D.  M.  &  G.  55  ;  Perfect  t.  Lane  (1861),  3  D.  F.  &  J.  369. 

(g}  OroJtrenor  v.  ShfirraU  (1860),  28  B.  659. 

(A)  Shelly  T.  Nath  (1818),  3  Madd.  282. 

(0  Edwards  v.  Burt,  supra^  p.  64. 

ik)  Earl  of  Aldbormigh  v.  Trye  n840),  7  CI.  &  F.  436.  In  some  of 
the  older  cases  on  post-obit  secnritie^  tne  lender  was  merely  given  back  his 
principal  and  interest,  although  he  ran  a  risk,  e,g,^  Bemy  v.  Pitt  (1686), 
2  Vem.  14,  where  Jeffreys,  C,  reversed  the  decree  of  Lord  Nottinoham 
in  Bemey  v.  Fairolau/nh  (1680),  2  Sw.  142  n  ;  Twisleton  v.  Griffith 
(1716),  1  P.  Wms.  310 ;  Bowes  v.  Heaps  (1814),  3  V.  &  B.  117. 

(0  Waller  v.  Dalt  (1662),  1  Ch.  Cas.  276  ;  1  Dick.  8. 
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where  he  was  an  expectant  heir,  and  where  the  loan  was 
made  upon  the  credit  of  his  expectations,  could  always 
discharge  the  loan  and  redeem  any  security  given  for  it  on 
payment  of  the  amount  actually  advanced  with  interest  at 
five  per  cent.  (w). 

EflFeot  of  the  The  law  on  this  subject  was  modified  by  the  Act  to  amend 
Reversions  *^®  ^^^  relating  to  sales  of  reversions  (31  Vict.  c.  4),  which 
Act.  came  into  operation  on  the  1st  of  January,  1868.    The  Act 

provides : — (1)  No  purchase,  made  bond  fide  and  without 
fraud  or  unfair  dealing,  of  any  reversionary  interest  in  real 
or  personal  estate  shall  hereafter  be  opened  or  set  aside 
merely  on  the  ground  of  undervalue.  (2)  The  word  "  pur- 
chase "  in  this  Act  shall  include  every  kind  of  contract, 
conveyance,  or  assignment  under  or  by  which  any  beneficial 
interest  in  any  kind  of  property  may  be  acquired. 

This  Act  does  not  apply  in  terms  to  every  kind  of  trans- 
action into  which,  before  the  Act,  an  expectant  heir  might 
enter,  and  from  which,  before  the  Act,  he  was  relieved.  Thus, 
it  does  not  apply  where  money  is  lent  simply  upon  the  credit 
of  the  borrower's  expectations  and  where  a  much  larger  sum 
is  made  repayable,  either  absolutely  or  upon  the  contingency 
of  the  expectations  turning  into  certainties.  Jessed,  M.B., 
seems  to  have  been  of  opinion  that  it  did  not  apply  even 
where  the  money  lent  was  secured  by  a  mortgage  of  the 
borrower's  reversion  (n).  Lord  Selborne,  however,  in 
Earl  of  Aylesford  v.  Morris  (o),  appears  to  treat  the  Act  as 
applicable  to  the  case  of  a  loan  on  personal  security  ;  and  it 
would  follow  that,  since  the  Act,  the  mere  fact  that  the 
amount  made  repayable  with  interest  is  more  than  a  fair 
equivalent  for  the  loan,  i.e.,  the  mere  fact  that  a  person  in 
the  borrower's  position,  and  with  the  borrower's  expectations, 
might  have  procured  a  loan  on  more  favourable  terms,  is 
not  sufficient  of  itself  to  relieve  the  borrower  from  the  strict 
terms  of  his  contract. 

Even  with  regard  to  out-and-out  sales  of  reversions, 
the  precise  scope  of  the  Act  is  not  clear.    Lord  Selbobne 

(m)  Bromley  y,  Smith  (18.59),  26  B.  644;  Oroft  v.  Graham  (1863), 
2  D.  J.  &  S.  155  ;  Bmyim  v.  Fitch  (1866),  35  B.  570,  p.  577. 
(»)  Beynm  v.  Ciwk  (1875),  10  Ch.  389. 
io)  (1873),  8  Ch.  484. 
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appears  to  have  thought  that  it  simply  left  expeotaht 
heirs  cinder  the  protection  of  the  general  law.  Wherever 
the  parties  to  a  sale  are  not  on  equal  terms,  and  the 
vendor  has  no  independent  advice — at  any  rate,  where 
the  purchaser  has  done  anything  to  prevent  the  vendor 
from  obtaining  independent  advice — the  onus  lies  on  the 
purchaser  of  showing  that  the  sale  was  fair  (p).  Now,  sales 
by  expectant  heirs  are  generally  made  soon  after  the  heir 
attains  twenty-one,  and  while  he  is  in  distress,  and  when 
he  is  not  only  without  professional  advice,  but  very  unwill- 
ing to  seek  it.  An  expectant  heir  in  such  a  condition  has  no 
greater  protection  than  any  citizen  if  the  law  imposes  upon 
the  purchaser,  who  is  generally  a  money-lender  with  inherited 
astuteness,  the  burden  of  proving  that  no  advantage  was 
taken  of  his  vendor  (g).  In  Brenchley  v.  Higgins  (r)  the  sale 
of  a  reversion  by  a  man  of  thirty  was  set  aside  in  the  Court  of 
Appeal,  the  price  being  grossly  inadequate,  and  the  purchaser 
having  taken  steps  to  prevent  the  vendor  from  obtaining 
professional  advice.  The  decision,  therefore,  might  be  sup- 
ported on  the  grounds  stated  above,  but  the  Court  of  Appeal, 
while  professing  to  follow  Lord  Selborne,  speak  as  though 
an  expectant  heir  still  stood  in  a  privileged  position,  and  lay 
down  that  the  onus  lies  on  a  purchaser  from  him  of  showing 
that  the  transaction  was  bond  fidCf  without  fraud  or  unfair 
■dealing.  Where  the  price  is  grossly  inadequate,  that  onus — 
if  the  language  of  the  court  is  pressed — will  be  almost  im- 
possible to  sustain. 

Undue  Influence. 

In  a  court  of  equity,  if  A.  obtains  any  benefit  from  B.,  Undue 
whether  under  a  contract  or  as  a  gift,   by  exerting  an  actual  and 
influence  over  B.  which,  in  the  opinion  of  the  court,  prevents  presumed. 
B.  from  exercising  an  independent  judgment  in  the  matter 
in  question,  B.  can  set  aside  the  contract  or  recover  the 
gift.     Moreover,  in  certain  cases  the  relation  between  A. 
and  B.  may  be  such  that  A.  has  peculiar  opportunities  of 

(p)  P.  404. 

(7)  JSarl  of  Aylesfard  v.  Morris,  supra;    O'Rorke  v.  BoUnghroke 
<1877),  2  App.  Cas.  814. 

(r)  (1900),  83  L.  T.  751. 
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exercising  influence  over  B.  If  under  such  circumstances 
A.  enters  into  a  contract  with  B.,  or  receives  a  gift  from  B,, 
a  court  of  equity  imposes  upon  A.  the  burden,  if  he  wishes 
to  maintain  the  contract  or  gift,  of  proving  that  in  fact  he 
exerted  no  influence  for  the  purpose  of  obtaining  it.  The 
presumption  of  undue  influence,  as  a  ground  for  rescinding 
contracts,  is  so  closely  connected  with  the  doctrines  dealt 
with  in  the  next  chapter  that  cases  of  contract  will  be 
considered  there.  The  present  chapter  deals  exclusively 
with  cases  of  gift. 

Where  A.  makes  a  gift  to  B.,  the  only  ground  on  which 
that  gift  can  be  recalled  at  law  is  duress,  fraud,  or  incapacity 
of  the  donor.  In  equity,  however,  a  gift  may  be  recalled  by 
the  donor  on  two  other  grounds. 

First,  where  a  gift  is  the  result  of  influence,  expressly  used 
by  the  donee  for  that  purpose,  the  donor  can  recall  the  gift. 
No  one  can  retain  a  benefit  arising  from  his  own  wrongful 
act  (s). 

Secondly,  when  the  relation  between  the  donor  and  donee 
at  or  shortly  before  the  execution  of  the  gift  has  been  such 
as  to  raise  a  presumption  that  the  donee  had  influence  over 
the  donor,  the  court  sets  aside  the  gift  unless  the  donee  can 
prove  that  the  gift  was  the  result  of  a  free  exercise  of  the 
donor's  will.  It  is  immaterial  in  such  a  case  that  the  donor 
makes  the  gift  without  pressure  or  solicitation  by  the  donee, 
or  that  the  donor  perfectly  understands  the  nature  of  what 
he  is  doing,  i,e,,  that  he  is  conferring  bounty  (t). 

The  court  interferes  in  cases  of  the  second  class  not  on 
the  ground  that  any  wrongful  act  has  in  fact  been  committed 
by  the  donee,  but  on  the  ground  of  public  policy  and  to 
prevent  an  abuse  of  the  relation  which  existed  between 
the  parties,  and  of  the  influence  which  arises  from  it. 
Where  the  presumption  arises,  a  gift  is  set  aside,  although 
there  has  been  no  proof  that  the  influence  was  actually 
exerted,  in  order  to  protect  persons  from  the  influence 

■ 

(*)  SmUh  V.  Kay  (1859),  7  H.  L.  Cas.  750,  pp.  771,  778 ;  Allcard  r. 
5Atn«tfr  (1887),  36  Ch.  D.  145,  pp.  171, 181. 

(0  Wright  V.  Vandcrplanh  (1856),  8  D.  M.  &  G.  133 ;  Rhode9  t. 
Bate  (1866),  L,  R.  1  Ch.  252. 
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being  exerted  under  circumstances  which  render  proof  of 
it  impossible  {u). 

The  doctrine  of  presumed  undue  influence  does  not  apply 
to  gifts  of  small  amount.   Where  the  gift  could  be  reasonabl    , 
accounted  for  on  the  ground  of  friendship,  relationship,  charuy 
or  other  ordinary  motives  on  which  ordinary  men  act,  it  can- 
not be  upset  unless  undue  influence  was  in  fact  exerted  {v). 

If  a  gift  to  A.  has  been  procured  by  the  actual  undue  Gift  procured 
influence  of  B.,  the  donor  can  recover  the  gift.  A  volunteer  ?%  ^ 
cannot  retain  a  benefit  which  he  has  derived  from  the  of  B. 
undue  influence  of  others  {x).  Where  a  gift  is  set  aside  not 
because  undue  influence  has  been  in  fact  exerted,  but 
because  the  court  raises  the  presumption  of  undue  influence, 
different  considerations  apply.  The  only  ground  for  setting 
aside  the  gift  being  the  relation  of  the  parties,  it  would 
appear  at  first  sight  that  the  gift  could  only  be  set  aside 
where  it  was  made  directly  to  the  person  as  against  whom 
the  presumption  arises.  It  has  been  held,  however,  that  a 
donor  has  the  right  of  recalling  his  gift  where  it  is  made  to 
the  wife  (y)  or  child  {z)  of  a  person  against  whom  the 
presumption  of  undue  influence  arises,  even  though  there 
is  no  proof  that  undue  influence  was  in  fact  exerted.  And 
there  are  dicta  which  suggest  that  a  gift  might  be  set  aside 
where  it  was  made  to  ''a  member  of  the  family"  of  the 
person  against  whom  the  presumption  arises  (a).  Where 
a  gift  can  be  set  aside  as  against  A.  by  reason  of  the  pre- 
sumption, it  can  also  be  set  aside  as  against  volunteers  who 
take  the  subject-matter  of  the  gift  under  him,  and  as  against 
purchasers  with  notice  from  him  (b). 

Gases  of  actual  undue  influence  depend  upon  the  facts  of  How  may 

the  particular  case.     In  these  cases  the  influence  must  be  presumption 
^  be  rebutted. 

(«)  Allcard  v.  Skinner^  tupra. 

(t?)  Rhodes  V.  BaU  (1866),  L.  R.  1  Ch.  252,  p.  268  ;  Allcard  v.  Skirmer, 
supra,  p.  185. 


(a?)  Bridgevmn  v.  Grettn  (1768),  Wilmot,  68,  p.  65 ;  Huquenin  v. 
Bateley  (1807),  14  Ves.  273 ;  Marley  v.  Laughnan,  [1893]  1  Ch.  736. 

(y)  Ooddard  v.  CarlUle  (1821),  9  Pri.  169 ;  LUes  v.  Terry,  [1895] 
2  Q.  B.  679. 

(2)  Barron  v.  WillU,  [1900]  2  Ch.  121 ;  [1902]  A.  C.  271.  These 
cases  all  refer  to  solicitorB,  bat  the  same  principle  applies  to  every  case 
where  the  presumption  arises. 

(fl)  Per  KiOBY,  L.J.,  in  Barron  v.  WUUg,  tupra,  p.  136, 

(&)  Bainbrigge  v.  Browne  (1881),  18  Ch.  D.  188. 
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proved  extrinsically.  They  are  often  cases  where  gifts- 
have  been  made  to  spiritual  advisers,  or  to  persons  who 
profess  an  expert  knowledge  of  the  next  world  (c).  Cases 
of  presumed  undue  influence  depend,  not  upon  the  circum- 
stances attending  the  transaction,  but  upon  the  relation  of 
the  parties  to  it.  It  has  been  said  that  where  the  presump- 
tion of  undue  influence  arises  as  against  a  donee,  the  burden 
lies  on  the  donee,  if  he  wishes  to  maintain  the  gift,  of 
proving  that  it  was  the  result  of  a  free  exercise  of  the 
donor's  will.  How  then  may  he  satisfy  this  burden  ?  The 
answer  varies  slightly  according  to  the  nature  of  the  relation 
from  which  the  presumption  arises.  The  duty  of  giving 
advice,  which  is  equivalent  to  the  duty  of  giving  disinterested 
advice,  and  the  power  of  exerting  influence,  from  which  the 
presumption  arises  that  influence  has  been  exerted,  are 
generally  united  in  the  same  person.  Where  that  is  the 
case,  the  only  way  in  which  it  can  be  shown  that  the  power 
of  exerting  influence  has  not  in  fact  been  exerted,  is  by 
showing  that  the  person  against  whom  it  might  have  been 
exerted  has  had  independent  advice  {d).  If  the  person 
against  whom  the  presumption  arises  is  a  solicitor,  the 
advice  must  be  independent  professional  advice  (e).  Where 
the  power  of  exercising  influence  is  disconnected  from  the 
duty  of  giving  advice,  there  it  is  not  necessary  that  indepen- 
dent advice  should  have  been  taken.  It  is  enough  if  an 
opportunity  was  afforded  to  the  proposing  donor  of  obtain- 
ing it.  In  Allcard  v.  Skinner  (/),  it  was  held  that  gifts 
made  by  a  sister  in  a  protestant  sisterhood  to  the  lady 
superior,  for  the  purposes  of  the  sisterhood,  might  be 
recalled.  The  court  were  chiefly  influenced  by  the  rules 
of  the  sisterhood  which  required  absolute  submission  by 
the  sisters  to  the  superior,  and  prevented  a  sister  from 
obtaining,  without  the  superior's  leave,  the  advice  or 
counsel  of  any  person  not  connected  with  the  sisterhood.   In 

(o)  Nirrton  v.  Belly  (1764),  2  Ed.  286 ;  Nottidge  v.  PHnce  (1860), 
2  GifF.  246 ;  Lym  v.  Home  (1868),  6  Eq.  655  ;  Morley  v.  Lovghnan^ 
[1893]  1  Ch.  736. 

(<i)  Sarenj  v.  XiTig  (1856),  5  H,  L.  Cm.  627,  pp.  655,  657  ;  Bhodei  v. 
Bate  (1866),  1  Ch.  252,  p.  257. 

(0  Liles  V.  Terry,  [1895]  2  Q.  B.  679,  p.  685. 

(/)  (1887),36Ch.D.  145. 
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this  case,  the  language  of  the  court  implies,  that  if  the 
opportunity  of  obtaining  independent  advice  had  been 
given  to  the  donee,  the  gift  could  not  have  been  upset  (g). 
Where  a  transaction  can  only  be  supported  if  independent 
advice  has  been  given,  it  is  not  necessary  in  order  to 
support  it  that  the  advice  should  be  followed  (h). 

The  possibility  of  exercising  influence  exists  in  two  great  Cases  in 
classes  of  cases.      (1)  There  may  be   a  natural  relation  pr^umption 
between  the  parties,  such  as  that  of  parent  and  child  or  a  arises, 
relation  analogous  to  the  parental  relation,  such  as  that  of 
guardian  and  ward,  and  the  relation  which  exists  wherever 
one  person  has  placed  himself  in  loco  parentis  to  another. 
(2)  The  possibility  of  exercising  influence  may  also  arise 
from    confidence  created  by  a    continuance    of    business 
relations,  such   as  the    confidence    reposed  in    a    family 
solicitor  or  family  physician. 

(1.)  The  legal  authority  of  a  parent  over  his  child  or  of  a  Gifts  by 
guardian  over  his  ward  ceases  at  the  time  when  the  child  LrenJ^ 
or  ward  first  becomes  capable  of  making  an  effectual  gift,  ward  to 
The  question  in  these  cases,  therefore,  is  whether,  when  the  S^^*"*^*"- 
gift  takes  place,   the  influence  derived  from  the  former 
authority  must  still  be  considered  to  remain.     If  a  gift 
is  made  to  a  parent  or  guardian  soon  after  the  donor  attains 
twenty-one,  the  presumption  is  that  the  influence  of  the 
parent  or  guardian  is  still  dominant  (t),  and  the  parental 
influence  has  been  held  to  exist  in  the  case  of  sons  of 
twenty-five  and  twenty-three  who  resided  with  and  were 
maintained  by  their  father  (A;).    The  influence  is  deemed 
to  exist,  in  the  language  of  the  cases,  until  the  child 
becomes  emancipated.     On  the  same  principle,  gifts  made 

(j7)  Pp.  184,  190.    The  language,  bowever,  is  ambiguoas. 

(A)  The  language  of  Fabwell,  J.,  in  Powell  v.  Powell^  [19001  1  Ch. 
243,  p.  246,  is  not  consistent  with  the  authorities.  See  the  observations  of 
Lord  Cran WORTH  in  Sacery  v.  Xing  (1856),  5  H.  L.  Cas.  627,  pp.  655, 
667. 

(f)  HylUm  V.  Hylton  (1764),  2  Vcs.  sen.  547 ;  Carpenter  v.  Heriot 
(1769),  1  Ed.  .338 ;  Hatch  v.  Hatch  (1804),  9  Ves.  292 ;  Hoghton  v. 
Hoghton  (1862).  IB  B.  278  ;  Baker  v.  Bradley  (1865),  7  D.  M.  &  G. 
697 ;  Wright  v.  Vaaderplank  (1856),  8  D.  M.  &  G.  138 ;  Turner  t. 
Collins  (1871),  7  Ch.  329. 

(jb)  Berdoe  v.  Dawson  (1866),  34  B.  603. 
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by  a  niece  soon  after  attaining  twenty-one  to  an  uncle  with 
whom  she  had  lived  since  her  childhood  (l),  by  a  brother 
soon  after  coming  of  age  to  his  elder  brother,  who  was  also 
the  father's  executor  (m),  and  by  a  step-daughter  to  a  step- 
father with  whom  she  resided  (n),  have  been  set  aside  in 
the  absence  of  proof  that  the  donor  had  independent  advice. 

Gases  of  gifts  by  a  child  to  his  parent  must  be  distinguished 
from  cases  where  a  resettlement  of  family  property  is  made 
by  father  and  son  soon  after  the  son  comes  of  age.  Such  a 
settlement  will  be  upheld  although  the  son  receives  no  con- 
sideration or  an  inadequate  consideration  for  the  interest 
which  he  gives  up,  if,  first,  the  settlement  is,  in  the  opinion 
of  the  court,  a  reasonable  and  proper  one,  and  if,  secondly, 
the  father  derives  no  benefit  under  the  new  settlement 
which  he  had  not  under  the  existing  one.  It  is  not  neces- 
sary in  such  cases  to  rebut  the  presumption  of  undue 
influence  (o).  On  the  other  hand,  if  the  new  settlement 
gives  a  benefit  to  the  father,  the  case  becomes  an  ordinary 
case  of  gift  by  a  child  to  a  parent  and  the  presumption  of 
undue  influence  arises  {p), 

(2.)  Gases  where  a  gift  is  made  to  a  solicitor  or  medical 
attendant  differ  from  the  last  mentioned  class  only  in  the 
nature  of  the  evidence  which  is  required  to  prove  the  existence 
of  the  relation.  The  employment  of  a  solicitor  or  physician  is 
intermittent ;  and  employment  in  an  isolated  transaction  at 
a  past  time  is  not  enough  to  create  the  presumption  of  undue 
influence.  On  the  other  hand,  where  a  solicitor  or  physiclEUi 
has  been  regularly  employed  in  the  past,  whenever  the  client 
or  patient  had  occasion  for  legal  or  medical  advice,  the 
omission  to  call  him  in  for  a  considerable  period  does  not  of 
itself  show  that  the  influence  has  determined.  It  is  the 
existence  of  the  confidential  relation  in  the  past  which 
induces  the  donor  to  repose  confidence  in  the  present. 


(0  Archer  v.  Hudson  (1844),  7  B.  661. 

(»/)  Sercomhe  v.  Sanders  (1865),  34  B.  382. 

(»)  Kempson  v.  Ashbee  (1874),  10  Ch.  16. 

(o)  Hartopp  v.  Uartopp  (1866)»  21  B.  259 ;  Dimsdale  v.  Dimsdale 
(1856),  3  Drew.  556  ;  Jeniier  v.  Jenner  (1860),  2  D.  F.  &  J.  359. 

(  »)  Hoghton  v.  Hogkton  (1852),  16  B  278  ;  Turjier  v.  Collins  (1871), 
7  Ch.  329. 
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Where  such  a  relation  has  been  created,  the  onus  lies  on 
the  donee  to  show  that  the  confidence  no  longer  exists  (q). 

When  the  influence  is  disproved  or  after  it  has  ceased,  a  Where  pie- 
gift  from  the  child  to  the  parent,  the  ward  to  the  guardian,  »amption 
the  client  to  the  solicitor  or  the  patient  to  the  physician  arise, 
stands  on  the  same  footing  as  any  other  gift;  and  the 
question  to  be  determined  is  simply  whether  there  is  a 
deliberate,  unbiassed  intention  to  give  (r). 

The  rules  of  equity  relating  to  the  presumption  of  undue  Doctrine 
influence  do  not  apply  to  wills.     The  doctrine  that  undue  ^^  °J^ 
influence    is    presumed  where    a   fiduciary    relation    haswiUs. 
existed  is  not  recognised  in  the  Court  of  Probate  (s),  and 
the  fact  that  a  solicitor  has  prepared  a  will  conferring 
benefits  upon  himself  or  confirming  a  gift  previously  made 
to  him  is  not  enough  to  induce  a  court  of  equity  to  declare 
him  a  trustee  for  the  heir-at-law  or  next-of-kin  of  the 
testator  (t). 

The  rigorous  doctrine  which  makes  it  almost  impossible  Origin  and 
for  a  person  standing  in  a  fiduciary  relation  to  receive  a  gift  development 
from  the  person  to  whom  he  stands  in  that  relation,  has  been  doctrine, 
developed  within  the  last  hundred  years.     In  the  first  place, 
the  existence  of  a  fiduciary  relation  was  simply  treated  as 
one  of  the  circumstances  which  might  raise  a  presumption 
of  pressure  and  undue  influence.     In  the  second  place,  even 
after  it  had  been  decided  that  the  existence  of  the  relation 
did  of  itself  raise  the  presumption  of  undue  influence,  it  was 
held  that  that  presumption  might  be  rebutted  in  other  ways 
than  by  the  fact  that  the  donor  had  had  the  benefit  of 
independent  advice.    In  the  earliest  cases  in  which  benefits 
obtained  by  parents  at  the  expense  of  children  have  been 
set  aside,  the  relationship  was  never  the  sole  ground  for 

(^)  Aheame  v.  Hogan  (1844),  Dru.  t.  Sugd.  310,  323  (physician) ; 
Rhodet  V.  Bate  (1865),  L.  R.  1  Ch.  262,  260  (solicitor)  ;  Barron  v. 
WillU,  [19001  2  Ch.  121  ;  [1902]  A.  C.  271  (solicitor) ;  Radclijfe  y,  FHce 
(1902),  18  T.  L.  R.  466  (physician). 

(r)  Hylton  v.  Hylton  (1754),  2  Ves.  sen.  547,  p.  549 ;  Wright  v. 
Vanderplank  (1856),  8  D.  M.  &  G.  133,  p.  146. 

(*)  Jonei  V.  Oodrich  (1844),  5  Moo.  F.  C.  16 ;  ParJUt  v.  Lawleu 
(1872),  L.  R.  2  P.  &  M.  462. 

(0  Hindson  v.  WeatheHll  (1854),  5  D.  M.  &  G.  301. 
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giving  relief.  In  Glissen  y.  Ogden  (u),  KinGi  C,  upheld  a 
conveyance,  and  said  that ''  he  would  not  weigh  in  golden 
scales  whether  the  consideration  was  exactly  equal  or  not." 
The  House  of  Lords  **  laid  great  weight  upon  that  circum- 
stance, that  the  conveyance  was  obtained  by  a  father  from 
his  daughter  in  distress/'  and  reversed  the  decision.  In 
Young  v.  Peachy  (x),  a  father  induced  his  daughter  to  suffer 
a  recovery  of  her  remainder  in  tail  to  his  use  by  the  promise 
that  he  would  take  the  estate  in  trust  for  her  and  her  heirs. 
The  assignees  in  bankruptcy  of  the  father  were  ordered  to 
re-convey  the  estate  to  the  daughter  on  the  ground  that  the 
recovery  which  was  suffered  for  one  purpose  could  not  be 
made  use  of  for  another.  In  Cocking  v.  Pratt  (y),  an  agree- 
ment by  a  daughter  with  her  mother,  administratrix  of  the 
father,  to  accept  a  certain  sum  in  satisfaction  of  her  share  of 
the  father's  personalty,  was  set  aside  on  the  ground  that  the 
daughter  never  intended  to  take  less  than  what  by  law  she 
was  entitled  to.  Stbanqe,  M.E.,  says  in  this  case  :  "The 
court  will  always  look  with  a  jealous  eye  upon  a  transaction 
between  a  parent  and  a  child  just  come  of  age,  and  inter- 
pose if  any  advantage  is  taken."  The  cases  in  which  gifts 
by  wards  to  guardians  and  releases  by  wards  of  claims 
against  guardians  were  set  aside,  were  based  not  solely  upon 
the  influence  arising  from  the  relation,  but  on  the  refusal  of 
the  guardian  to  consent  to  the  ward's  marriage  (j?),  or  to 
hand  over  the  ward's  property  and  account  to  him  (a)  until 
the  gift  or  release  had  been  made.  In  Cray  v.  Mansfield  (6), 
Stbanqe,  M.B.,  upheld  a  conveyance  of  a  reversion  on  a 
lease  which  was  intended  as  a  gift,  although  a  consideration 
was  inserted,  made  by  the  plaintiff  soon  after  coming  of  age 
to  the  defendant,  who  had  been  steward  to  the  plaintiff's 
father's  estate  and  receiver  of  the  plaintiff's  estate  during 
his  infancy.    In  Oriffin  v.  De  Veulle{c),  the  plaintiff,  **  a 

(m)  (1731),  clt.  2  Atk.  258  ;  S.  N.  Oauld  v.  Okeden,  i  B.  P.  C.  198. 
Ice^  (1741),  2  Atk.  254. 

(y)  (1749),  1  Ves.  sen.  400  ;  Belt's  Suppl.  176. 
(z)  Hamilton  v.  Mohun  (1710),  1  P.  Wms.  118. 

la)  Pierse  v.   WaHng  (1746),  1  P.  Wms.  121  n ;    HyUon  ▼.  Hylton 
(1754),  2  Ves.  sen.  547. 
(*)  (1749),  1  Ves.  sen.  379  ;  Belt's  Suppl.  167. 
(c)  (1781),  3  Wooddeson,  Appendix  xvi. 
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young  gentleman  of  fortune  in  Jamaica/'  gave  an  annuity  of 
£300  to  the  defendant,  who  had  married  his  sister  and  with 
whom  he  was  living.  Thublow,  C,  although  admitting,  on 
the  authority  of  Cray  v.  Mansfield^  that  a  gift  to  a  guardian 
might  be  valid,  set  aside  the  annuity,  on  the  ground  that  the 
defendant  had  recklessly  represented  to  the  plaintiff  that 
his  estate  in  Jamaica  was  worth  £3,000  a  year,  whereas  the 
average  revenue  from  it  was  £430. 

The  earliest  cases  in  which  gifts  by  a  client  to  his  attorney 
were  set  aside,  were  either  cases  in  which  the  attorney  took 
advantage  of  the  client's  distress  (d),  or  in  which  the  gift 
was  made  while  the  attorney  was  conducting  a  case  for  the 
cUent  {e).    Habdwicke,  C,  upheld  a  gift  made  to  an  attorney 
after  the  conclusion  of  the  cause  (/).     As  the  attorney  in  a 
cause  could  not  be  removed  without  leave  of  the  court,  there 
is  a  difference  in  principle  between  gifts  to  the  attorney 
pendente  lite  and  gifts  to  an  attorney  who  is  or  has  been 
transacting  ordinary  legal  business  of  the  client.    Thub- 
iiow,  C,  however,  seems  in  Welles  v.  MiddLeton{g) — a  case 
affirmed  by  the  House  of  Lords — to  have  extended  the 
incapacity  of  an  attorney  to  receive  gifts  to  cases  where  he 
was  simply  employed  as  a  general  legal  adviser.     Lord 
Eldon,  in  one  statement  of  the  rule,  confined  it  to  gifts  to 
an  attorney  pending  the  suit  {h).    In  another  case  (t),  how- 
ever, he  lays  down  the  principle  "  that  an  attorney  shall  not 
take  from  his  client  a  gift  or  reward,  while  standing  in  that 
relation,  the  connection  between  them  subsisting  with  the 
influence  attending  it,  though  the  transaction  may  be  as 
righteous  as  ever  was  carried  on ;  that  the  connection  must, 
as  in  the  instance  of  guardian  and  ward,  be  boiA  fide  dis- 
solved, before  he  can  take  anything  beyond  his  regular  fees." 
The  language  of  Lord  Eldon  treats  it  as  impossible  for  an 
attorney  to  receive  a  gift  from  his  client  while  the  relation 

(i)   Walme$ley  y.  Booth  (1741),  2  Atk.  27. 

\e)  Draper i'  Co,  v.  DatU  (1742),  2  Atk.  296  ;  Saunders&n  ▼.  Olait 
(1742),  2  Atk.  296. 
(/)  Oldham  v.  Hand  (1751),  2  Ves.  sen.  259. 
(^)  (1784),  1  Cox,  112,  p.  125. 
(A)   Wood  V.  Dinones  (1811),  18  Ves.  120. 
(0  Montesquieu  v.  Sandys  (1811),  18  Ves.  301,  312, 

2  B  2 
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subsists.  The  necessity  of  independent  advice  would  seem 
to  follow,  such  advice  being  treated  as  determining  for  the 
time  the  relation  of  solicitor  and  client.  Lord  Eldon,  how- 
ever, upheld  a  gift  where  there  was  no  independent  advice  {k). 
Both  BoMiDLY,  M.B.,  in  a  case  between  doctor  and  patient  (2) 
and  a  case  between  solicitor  and  client  (m),  and  Tubneb,  L.J., 
in  a  case  between  parent  and  child,  treat  the  presumption 
as  one  which  might  be  rebutted  in  other  ways  than  by 
showing  that  independent  advice  had  been  given  to  the 
donor  (n).  The  stricter  view  is  supported  by  dicta  of 
EiNDEBSLBY,  V.-C,  in  Tomson  v.  Judge  (o),  and  of  Stuabt, 
V.-C,  in  In  re  Holmes'  Estate  (jp),  and  in  Morgan  v. 
Minett  (^),  Malins,  Y.-C,  held  that  a  solicitor  could  not 
receive  a  gift  unless  the  client  had  independent  professional 
advice. 

(jb)  Harris  ▼.  Tremenheere  (1808),  15  Vea.  34. 

(0  Blaokie  ▼.  Clark  (1852),  15  B.  695,  602. 

(w)  Walker  v.  Smith  (1861),  29  B.  394,  398. 

(n)  Wright  v.  VaTiderplank  (IS5&),  8  D.  M.  &  G.  133, 146. 

(o)  (1856),  3  Drew.  306. 

(^)  (1861),  3  Giff.  337. 

(^)  (1877),  6  Ch.  D.  638, 
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CHAPTEE  XXI. 

OONPLIOT  OF  INTEBE8T  AND  DUTY. 

The  jurisdiction  in  equity,  as  has  already  been  pointed  Court  pre- 
out  (a),  is  not  exclusively  directed  to  repairing  the  effect  of  b^^een     ° 
wrongful  acts  and  replacing  parties  wronged  in  their  original  interest  and 
position.    Courts  of  equity  in  some  branches  of  their  juris-   ^^' 
diction  are  guided  by  another  principle,  namely,  the  desire 
to  prevent  a  person  from  burdening  his  conscience  by  the 
acquisition  of  property  to  which  in  conscience  he  has  no 
right.    No  branch  of  the  jurisdiction  illustrates  this  prin- 
ciple more  clearly  than  the  branch  with  which  this  chapter 
deals.     "  No  one,"  said  Lord  Gbanwobth  (6),   **  having 
duties  to  discharge  of  a  fiduciary  nature  shall  be  allowed  to 
enter  into  engagements  in  which  he  has,  or  can  have,  a 
personal  interest  conflicting,  or  which  possibly  may  conflict, 
with  the  interests  of  those  whom  he  is  bound  to  protect." 
*'  It  is  an  inflexible  rule  of  a  court  of  equity,"  said  Lord 
HebscheIiL  (c),  **  that  a  person  in  a  fiduciary  position  .  .   . 
is  not,  unless  otherwise  expressly  provided,  entitled  to 
make  a  profit ;  he  is  not  allowed  to  put  himself  in  a  position 
where  his  interest  and  duty  conflict."    The  rule,  he  con- 
tinues, is  **  based  on  the  consideration  that,  human  nature 
being  what  it  is,  there  is  danger,  in  such  circumstances,  of 
the  person  holding  a  fiduciary  position  being  swayed  by 
interest  rather  than  by  duty,  and  thus  prejudicing  those 
whom  he  was  bound  to  protect."    His  lordship  was  satisfied 
that  the  rule  "might  be  departed  from  in  many  cases, 
without  any  breach  of  morality,  without  any  wrong  being 
inflicted,  and  without  any  consciousness  of  wrong-doing." 
The  rule  which  forbids  anyone  to  put  himself  in  a  position 
where  his  interest  can  conflict  with  his  duty  is  a  rule  of 
public  policy,  and  it  has  been  applied  in  many  cases  where 

Co)  P.  61. 

lb)  Aberdeen  RaU,  Co.  ▼.  Blaikie  Bros,  (1854),  1  Macq.  461,  p.  471. 

(c)  Bray  ▼.  Ford;  [1896]  A.  C.  44,  p.  51. 
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there  is  no  evidence  that  the  party  owing  the  dnty  has  in 
fact  subordinated  it  to  his  interest.  *'  The  safest  rale/'  said 
Lord  Eldon(c2),  ''is  that  a  transaction,  which  under  cir- 
cumstances should  not  be  permitted,  shall  not  take  effect 
upon  the  general  principle  ;  as,  if  ever  permitted,  the  inquiry 
into  the  truth  of  the  circumstances  may  fail  in  a  great 
proportion  of  cases." 

The  rule  has  been  applied  under  very  varying  circum- 
stances, (a.)  If  A.  is  a  trustee  for  sale  of  property  which 
belongs  beneficially  to  B.,  the  court  imposes  on  A.  an 
absolute  disqualification  to  purchase.  The  same  man 
cannot  be  both  seller  and  buyer,  (b.)  If  A.  is  not  trustee 
for  sale  of  B.'s  property,  but  is  employed  to  conduct  the 
sale  on  B.'s  behalf,  or  to  advise  B.  in  the  matter  of  an 
intended  sale,  A.  is  under  a  duty  in  the  one  case  to  get  for 
B.  the  best  price  which  can  be  got,  and  in  the  other  to  give  B. 
disinterested  advice  ;  and  if  A.  purchases  the  property,  and 
wishes  to  maintain  the  purchase,  the  ontis  lies  on  A.  to  show 
that  he  fulfilled  in  every  particular  the  duty  cast  upon  him. 
(c.)  If  A.  is  employed  by  B.  to  purchase  property  of  a 
certain  kind,  and  A.,  while  that  employment  subsists,  pur- 
chases property  of  the  required  kind,  which  he  afterwards 
sells  to  B.  at  a  higher  price  without  disclosing  the  profit 
that  he  is  making,  A.  cannot  be  heard  to  say  that  the 
original  purchase  by  him  was  not  made  on  B.'s  behalf. 
The  subsequent  sale  to  B.  is,  therefore,  a  sale  of  property 
which  already  belongs  to  B.,  and  B.  can  make  A.  account 
for  the  difference  between  the  price  which  he  gave  and  the 
price  which  he  got.  (d.)  If  A.  is  employed  by  B.  to  pur- 
chase property,  and  A.,  while  the  employment  subsists, 
receives  a  commission  from  the  vendor  of  the  property 
without  B.'s  knowledge  and  consent,  B.  can  recover  the 
commission  from  A.  The  court  is  entitled  to  assume  that 
the  commission  was  an  inducement  to  A.  to  neglect  his 
duty,  and  A.  cannot  be  heard  to  say  that  instead  of  cheating 
his  employer  he  cheated  the  man  who  bribed  him.  (e.)  If 
A.  is  executor  of  a  will,  A.  owes  a  duty  to  the  beneficiaries 


(d)  Ex  parte  Bennett  (1805),  10  Yes.  381,  p.  400. 
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to  superintend  the  conduct  and  to  moderate  the  demands 
of  all  those  who  render  services  in  connexion  with  the 
executorship,  and  A.  would  be  tempted  to  neglect  that  duty 
if  he  could  employ  himself  to  render  such  services  for  hire. 
Hence,  if  A.  is  a  solicitor  as  well  as  executor,  and  acts 
professionally  in  winding  up  the  testator's  estate,  he  cannot 
make  the  usual  professional  charges  except  where  the  will 
gives  him  express  power  to  do  so.     (f .)  It  is  the  duty  of  a 
professional  adviser  not  merely  to  give  honest  but  to  give 
competent  advice.     If,   therefore,   a    professional    adviser 
obtains  a  benefit  by  failing  to  give  competent  advice,  he 
cannot  retain  the  benefit.     Thus,  the  attorney  and  heir-at- 
law  of  A.  advised  him  to  levy  a  fine  of  all  his  estate, 
although  it  was  only  necessary  to  levy  a  fine  of  part.     The 
fine  operated,  as  the  law  then  stood,  as  a  revocation  of  A.'s 
will,  under  which  he  devised  the  whole  estate  to  B.    The 
House  of  Lords  held  that  A.  was  trustee  of  the  estate  for 
B.  (e).     '*  It  is  too  dangerous  to  the  interests  of  mankind," 
said  Lord  Eldon  (/),  ''  that  those  who  are  bound  to  advise, 
and  who  being  bound  to  advise  ought  to  be  able  to  give 
sound  and  sufficient  advice — it  is  too  dangerous  to  allow 
that  they  shall  ever  take  advantage  of  their  own  ignorance, 
of  their  own  professional  ignorance,  to  the  prejudice  of 
others."     (g.)  Where  a  person  in  whom  a  fiduciary  power 
is  vested  abstains  from  exercising  that  power  because  it  is 
against  his  interest  to  do  so,  the  court  will  place  him  in  the 
same  position  as  if  the  power  had  been  exercised.    The 
power  of  making  calls  on  shares  which  is  vested  in  the 
directors  of  a  company  is  a  fiduciary  power,  to  be  exercised 
for  the  benefit  of  the  company  at  large.     If  directors,  there- 
fore, abstain  from  making  a  call  when  it  ought  to  have  been 
made  in  order  to  get  rid  of  their  shares  and  escape  liability, 
transfers  made  with  that  purpose  will  be  treated  as  void  (g). 

There  are  two  other  principles  which  are  really  corol-  Subordinate 
lanes  from  the  principle  that  the  court  will  prevent,  so  far  principlea, 

(0  Bnlkley  v.  Wilford  (1834),  2  CI.  &  F.  102.  See  Stokes  v.  Pranoe, 
[1898]  1  Ch.  212,  p.  224. 

(/)  Bulkley  V.  Wilford,  iupra,  p.  177.    See  also  pp.  181,  183. 

{g)  €hilberf9  Ca»e  (1870),  5  Ch.  ft69.  See  also  Alexander  v.  Automatic 
Telephone  O?.,  [1900]  2  Ch.  56. 
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as  it  can,  a  conflict  of  interest  and  duty.  (1.)  No  one  who 
is  the  ostensible  owner  of  property  in  which  others  ekre 
beneficially  interested  is  allowed  to  derive  any  exclusive 
benefit  for  himself  by  virtue  of  his  ostensible  ownership. 
(2.)  A  person  standing  in  a  fiduciary  position  to  another, 
who  in  the  course  and  by  virtue  of  his  fiduciary  position 
has  acquired  information  respecting  the  affairs  of  that 
other,  is  bound  not  to  use  that  information  to  the  detriment 
of  the  person  at  whose  expense  he  has  obtained  it. 

It  is  convenient  to  classify  the  cases  which  illustrate 
these  principles  according  as  they  occur  in  suits  to  recover 
specific  property,  in  suits  for  rescission,  and  in  suits  for  an 
account. 


Benefits 
derived  from 
ostensible 
ownership 
must  be 
given  up  to 
true  owner. 


Suits  to  Ebcovbb  Spboifio  Pbopebty. 

'*  Wherever  a  trustee,"  said  Lord  Cairns  (fe),  "  being  the 
ostensible  owner  of  property,  acquires  any  benefit  as  the 
owner  of  that  property,  that  benefit  cannot  be  retained  by 
himself,  but  must  be  surrendered  for  the  advantage  of  those 
who  are  beneficially  interested."  There  are  many  cases, 
apart  from  cases  of  strict  trust,  where  the  legal  interest  of 
a  person  in  property  is  larger  than  his  beneficial  interest, 
e.g.,  mortgagee,  surviving  partner.  There  are  also  cases 
where  a  person  is  lawfully  in  possession  of  property  without 
having  the  whole  interest  in  the  property,  e.g.,  tenant  for 
life.  In  both  these  cases  the  person  who  has  the  absolute 
legal  interest  or  the  possession  may,  by  virtue  of  that 
interest  or  possessioH,  obtain  an  advantage  which,  on 
equitable  grounds,  ought  to  enure  for  the  benefit  of  the 
persons  who  between  them  exhaust  the  whole  beneficial 
interest  in  proportion  to  their  respective  shares  therein. 
It  was  formerly  the  custom  of  many  large  landowners 
(especially  colleges  and  ecclesiastical  bodies)  to  grant  leases 
in  consideration  of  a  fine  at  a  rent  much  below  the  rack- 
rent,  and  to  renew  these  leases  on  the  same  terms  from 
time  to  tiine,  as  a  rule  before  they  had  run  out.     The 


(A)  Aberdeen  Town  Council  v,  Aberdeen  University  (1877),  2  App. 
Gas.  644,  p.  549. 
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owners  of  such  a  lease  had  no  legal  claim  to  a  renewal,  but 
they  had  a  hope  or  expectation  of  it,  derived  from  and 
based  upon  their  ownership  of  the  original  lease  (z).  If 
the  ostensible  owner  of  a  renewable  lease  had  been  allowed 
under  any  circumstances  to  take  advantage,  for  his  own 
benefit,  of  the  preference  which  was  accorded  by  landowners 
to  their  original  tenants,  he  would  have  been  tempted  to 
neglect  the  interests  of  those  who  are  beneficially  entitled  (/). 
It  was  held,  therefore,  that  a  trustee  or  executor  could  only 
renew  for  the  benefit  of  his  cestm  que  trust  (A;),  a  tenant 
for  life  for  the  benefit  of  all  those  who  took  interests  under 
the  settlement,  whether  the  settlement  contained  a  trust 
for  renewal  or  not  (Q,  one  joint-tenant  for  the  benefit  of 
his  co-tenants  (m),  a  partner  for  the  benefit  of  his  co- 
partners (n),  and  a  surviving  partner,  so  long  as  no  liquida- 
tion had  taken  place,  for  the  benefit  of  the  representatives 
of  a  deceased  partner  (o).  If  a  mortga>gor  or  purchaser  of 
the  equity  of  redemption  renewed,  the  renewed  lease  was 
treated  as  an  accretion  to  the  mortgagee's  security  (p),  aoid 
if  the  mortgagee  renewed,  the  renewed  lease  became  subject 
to  the  old  equity  of  redemption  (q).  The  rule  applied  to  a 
new  lease  obtained  after  the  expiration  of  the  old  lease, 
where  it  was  obtained  by  virtue  of  the  possession  under  the 
old  lease  (r),  to  money  paid  in  consideration  of  abandoning 
the  claim  to  a  renewal  {s),  and  to  the  reversion  purchased 


(0  Owen  y.  Williams  (1773),  2  Ambl.  734  ;  Pickering  v.  Vowles 
(1783),  1  Bro.  C.  C.  197.  This  hope  or  expectation  was  Bometimes 
described  as  a  tenant-right 

(f)  Keech  V.  Sandford  (1726),  Sel.  Cas.  in  Ch.  61. 

(*)  Keeeh  v.  Sandford^  supra;  In  re  Morgan  (1881),  18  Ch.  D.  93. 

(0  Ro,^^  ▼.  Chichester  (1773),  2  Ambl.  716 ;  Phillips  v.  Phillips 
(1885),  29  Ch.  D.  673. 

(to)  Palmer  v.  To%ng  (1684),  1  Vem.  276  ;  Hamilton  y.  Denny  (1809), 
1  Ba.  &  Be.  199. 

(ti)  Featherstonhaugh  v.  Fenwich  (1811),  17  Ves.  298,  p.  310  ;  Clegg  v. 
Edfnondson  (1857),  8  1).  M.  &  G.  787,  p.  807. 

(o)  Clements  v.  Hall  (1858),  2  De  G.  &  Jo.  173,  p.  186. 

(p)  Jo^nes  V.  Kearney  (1841),  1  D.  &  War.  134;  Leigh  v.  Burnett 
(1885),  29  Ch.  D.  231. 

(g)  RushwortWs  Case  (1676),  Freem.  Ch.  13  ;  Rahestraw  v.  Brewer 
(1729),  2  P.  Wms.  511 ;  Mos.  189  ;  Sel.  Cas.  in  Ch.  56. 

(r)  Pickering  v.  Vowles^  supra;  Eyre  v.  Dolphin  (1813),  2  Ba.  &  Be. 
290  ;  Jones  t.  kearTiey,  supra,  p.  i61. 
(#)  Owen  V.  Williams,  supra. 
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from  the  lessor  on  his  refusal  to  renew  (t).  The  rule  applied 
although  the  lessor  was  unwilling,  or  had  refused,  to  grant 
a  renewal  to  the  beneficial  owners  {u).  The  party  renewing 
was  given  a  charge  on  the  renewed  lease  for  the  fine  and 
expenses  incidental  to  the  renewal,  as  against  the  parties 
beneficially  interested  (x),  but  a  mortgagor  renewing  could 
not  charge  them  against  the  mortgagee  (y). 

Dealings  by  The  right  of  the  cestui  que  trust  to  an  account  of  the 
|^;J^^  ^  profits  which  his  trustee  makes  by  employing  the  trust 
deceased  funds  in  business  is  based  on  the  principle  that,  where  a 
^j^^^*^  dealing  with  trust  funds  by  the  trustee  can  be  interpreted 
as  a  dealing  in  accordance  with  the  trust,  the  trustee  cannot 
be  heard  to  say  that  he  dealt  with  them  for  his  own  private 
benefit.  A  right  closely  resembling  this  and  based  on  a 
similar  principle  is  given  to  a  retiring  partner  against  the 
remaining  partner  or  partners,  and  to  the  representatives  of  a 
deceased  partner  against  the  surviving  partner  or  partners. 
Where,  after  the  dissolution  of  a  partnership  by  the  death 
or  retirement  of  a  partner,  the  assets  of  the  late  partner  are 
left  in  the  firm,  and  no  liquidation  is  arrived  at  or  settle- 
ment of  accounts  come  to,  then  the  late  partner  or  his  estate 
is  entitled  to  the  benefit  of  a  share  of  the  profits  which  are 
made  in  the  trade  after  the  dissolution  (z),  A  testator, 
partner  in  a  business,  may  empower  his  executors  to  sell 
or  lend  his  interest  in  the  business  to  the  surviving  partners, 
or  there  may  be  provisions  in  the  articles  of  partnership 
enabling  the  surviving  partners  to  take  to  the  interest  of 
the  deceased  partner  upon  terms  or  to  retain  it  as  a  loan. 
Where  the  executors  are  entirely  distinct  from  the  surviving 
partners,  and  the  executors  in  selling  or  lending  the  assets 

(0  Leigh  v.  Bv/mett  (1886),  29  Ch.  D.  231  ;  Phillim  v.  PhiUim 
(1885),  29  Ch.  D.  673. 

(«)  Keechy,  Sand/ord,  »upra;  Makedraw  v.  Brewer^  supra;  FHtz- 
gibbon  v.  ScarUan  (1813),  1  Dow.  269  ;  Clegg  v.  Ednimidson^  sujyra, 

(jxi)  As  to  apportioning,  where  a  tenant  for  life  renewed,  see  Bradford  v. 
Broumjohn  (1868),  L.  R.  3  Ch.  711. 

(y)  Leigh  v.  Burnett,  supra, 

(2)  Brown  v.  Litt&n  (1711),  1  P.  Wma.  141  ;  Orawshay  v.  Collins 
(1808),  15  Ves.  218 ;  (1820),  IJ.  &  W.  267 ;  (1826),  2  Ru».  325,  pp.  842, 
599  ;  Brotm  v.  De  Tastet  (1821),  Jac.  284  ;  Wedderbum  v.  Wedderbum 
(1838),  4  My.  &  Cr.  41,  p.  46  ;  Wedderbum  v.  Wedderbum  (1856),  22  B. 
84, 100  ;  Clements  ▼.  Hall  (1858),  2  De  G.  &  Ja  173,  p.  186. 
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to  the  surviving  partners  do  not  comply  strictly  with  the 
terms  of  the  will,  the  surviving  partners,  even  though 
they  have  notice  that  those  terms  are  not  strictly  complied 
with,  do  not  become  constructive  trustees  of  those  assets. 
They  are  simply  purchasers  of  or  debtors  to  the  testator's 
estate — bound  to  the  executors  in  accordance  with  the 
terms  of  the  contract  of  purchase  or  loan,  but  not  account- 
able for  the  profits  made  by  the  assets  to  the  persons  bene- 
ficially interested  in  the  testator's  estate  (a).  The  case  is 
different  where  one  of  the  surviving  partners  is  himself  an 
executor.  In  such  a  case,  if  the  testator  gives  his  executors 
a  power  to  sell  or  lend  his  interest  in  the  firm  to  the  sur- 
viving members,  the  executor  is  placed  in  a  position  in 
which  his  interest  and  duty  are,  or  may  be,  in  conflict,  and 
in  which,  therefore,  it  is  necessary  for  him  to  comply  strictly 
with  the  terms  of  the  power  given  him.  In  Townend  v. 
Toumend  (b)  a  testator  gave  to  A.,  B.  and  G.  (the  two 
last  being  his  partners)  £12,000  in  trust  to  invest  in  govern- 
ment or  real  security.  B.  &  C.  retained  the  money  in  their 
business  under  the  colour  of  a  loan  by  A.  to  B.  and  G.  on 
the  security  of  the  business  premises.  It  was  held  that  the 
legatee  could  charge  B.  and  G.  with  the  profits.  Again,  where 
the  partnership  articles  give  the  surviving  partners  an  option 
to  take  to  the  interest  of  the  testator  on  certain  terms,  then 
if  the  surviving  partners  or  some  of  them  are  also  executors 
of  the  deceased  partner,  and  they  do  not  pursue  the  exact 
terms  of  the  option,  the  option  falls  to  the  ground  and  the 
partnership  remains  an  unliquidated  partnership,  to  a  due 
share  of  the  profits  of  which  the  estate  of  the  testator  con- 
tinues to  be  entitled  until  liquidation  actually  takes  place. 
In  Vyse  v.  Foster  (o)  an  absolute  binding  contract  had  been 
entered  into  by  a  partner  for  the  sale  of  his  share,  but  its 
stipulations  as  regards  the  time  for  payment  of  the  purchase 
money  were  not  strictly  pursued  by  his  executors.  It  was 
held  by  the  House  of  Lords  that  the  fact  that  one  of  the 
executors  was  a  surviving  partner  did  not  afifect  the  validity 


(a)  Chambers  t.  Hovoell  (1847),  11  B.  6,  p.  15. 
V)  (1859),  1  Giff.  201. 
c)  (1872).  L.  R.  8  Ch.  309  ;  (1874),  7  H.  L.  318. 
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of  the  contract  or  make  the  time  for  payment  of  the  par- 
chase  money  of  the  essence  of  it.  The  case  would  have 
been  different  if  the  executor  had  been  guilty  of  mala  fides. 
In  Vyse  v.  Foster  {d)  it  was  held  that  the  delay  of  the  executor 
in  enforcing  the  stipulations  of  the  contract  for  sale  as  to 
payment  of  the  instalments  of  purchase  money  was  in  the 
interest  of  the  beneficiaries  as  much  as  of  the  firm. 

Suits  fob  Rescission. 

Trustee  for         1.  A  person  who  has  a  legal  dominion  over  property  the 

sale  cannot     beneficial  interest  in  which  is  vested  in  others,  e.a.,  a  trustee 
purchase.  i 

upon  trust  for  sale,  cannot  sell  the  property  to  himself  by  a 

transfer  of  the  legal  title  vested  in  him.     A  contract  by  A. 

to  sell  to  himself,  and  a  conveyance  or  transfer  by  A.  to 

himself  in  pursuance  of  that  contract,  would  be  void  at 

law.     The  legal  difficulty,   however,  might  be  got  over 

by  a  contract  with,   or  conveyance  to,   a  trustee  for  A. 

The  equitable  objection  to  such  a  transaction  is  based  upon 

its  substance,  and  not  upon  its  external  form.     In  equity,  if 

a  trustee  for  sale  purports  to  sell  the  property  to  himself, 

the  sale  is  voidable  at  the  option  of  the  person  or  persons 

in  whom  the  beneficial  interest  in  the  property  is  vested ; 

and  the  trustee  cannot  maintain  his  purchase  by  showing 

that  he  gave  the  full  market  value  for  the  property.     It  is 

the  duty  of  a  person  who  is  invested  with  a  trust  for  sale  of 

property,  the  exclusive  beneficial  interest  in  which  is  vested 

in  others,  to  consider  their  advantage  and  their  advantage 

only.    It  is  his  duty  to  consider  whether  it  is  expedient  to 

sell  at  all,  whether,  if  it  is  expedient  to  sell,  an  immediate 

sale  is  advisable,  or  whether  by  waiting  a  higher  price  might 

not  be  obtained,  and,  if  he  decides  on  an  immediate  sale, 

what  means  he  shall  adopt  of  selling  the  property  to  the 

best  advantage.    If  he  contracts  to  purchase  the  property 

from  himself,   a  conflict  immediately  arises  between  his 

interest  and  his  duty,  and  it  is  impossible  for  him  to  prove 

that  he  did  not  subordinate  his  duty  to  his  interest.     *'  The 

principle  is,"  said  Lord  Eldon  (d),  ''  that  as  the  trustee  is 

bound  by  his  duty  to  acquire  all  the  knowledge  possible,  to 

(S)  Supra, 

(0  Ex  parte  James  (1803),  8  Ves.  337,  p.  348. 
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enable  him  to  sell  to  the  utmost  advantage  for  the  cestui  que 
trusty  the  question  what  knowledge  he  has  obtained,  and 
whether  he  has  fairly  given  the  benefit  of  that  knowledge  to 
the  cestui  que  trust  which  he  always  acquires  at  the  expence 
of  the  cestui  qus  trust,  no  court  can  discuss  with  competent 
sufficiency  or  safety  to  the  parties."      "  It  would  not  be 
safe,"  he  said  on  another  occasion  (/),  "  with  reference  to 
the  administration  of  justice  in  the  general  affairs  of  trust, 
that  a  trustee  should  be  permitted  to  purchase  ;  for  human 
infirmity  will  in  very  few  instances  permit  a  man  to  exert 
against  himself  that  providence  which  a  vendor  ought  to 
exert  in  order  to  sell  to  the  best  advantage,  and  which  a 
purchaser  is  at  Hberty  to  exert  for  himself  in  order  to  pur- 
ohase   at  the  lowest  price."      ''The  reason/'   said  Lord 
GoTTENHAM  {g)/*  why  a  trustee  is  not  permitted  to  purchase 
is,  because  the  court  will  not  permit  a  man  to  have  an 
interest  adverse  and  inconsistent  with  the  duty  which  he 
owes  to  another ;  and  as  a  trustee  for  sale  is  bound  to  get  the 
best  price  for  property  to  be  sold  that  he  can,  the  court  will 
not  permit  him  to  have  an  interest  of  his  own  adverse  to 
the  discharge  of  his  duty  to  his  principal."     In  Ex  parte 
Lacey{h)f  an  assignee  under  a  commission  of  bankruptcy 
bought  part  of  the  bankrupt's  estate  sold  under  the  com- 
mission.   Lord  Eldon  set  aside  the  purchase  on  the  ground 
that  the  assignee  was  a  trustee  to  sell  for  the  benefit  of  the 
creditors  and  of  the  bankrupt,  and  therefore  could  not  buy 
for  his  own  benefit. 

The  sale  is  voidable  in  equity  whether  it  purports  to 
be  made  directly  to  the  trustee  for  sale,  or  whether  it  is 
made  professedly  to  another,  but  that  other  is  a  trustee 
for  him(t).  The  sale  is  voidable  not  merely  where  the 
person  who  purports  to  purchase  is  solely  entitled  to  sell, 
but  where  a  trust  for  sale  is  vested  in  him  along  with  others. 

(/)  Em  parte  Bennett  (1805),  10  Ves.  388,  p.  394. 

(a)  In  re  Bloye's  Trust  (1849),  1  Macn.  &  G.  481,  p.  495. 

(a)  (1802),  6  Yes.  625.  Earlier  cases  in  which  the  same  doctrine  is 
snggested  are  :  Whitackre  t.  WhUackre  (1725),  Sel.  Cas.  t.  King,  13; 
Whelvdale  v.  Cookson  (1747),  1  Ves.  sen.  9  ;  Belt's  Snppl.  8  ;  York  Build- 
ings Co,  r.  Mackenzie  (1795),  8  B.  P.  C.  42  ;  1  Macq.  481  n  ;  Campbell  v. 
Walker  (1800),  5  Ves.  678. 

(0  Sanderson  v.  Walker  (1807),  13  Ves.  601 ;  Botcnes  v.  Orazebrook 
(1817),  3  Mer.  200, 


430 


Conflict  of  Intbrbst  and  Duty. 


Agent  to 
trustee  for 
sale  cannot 
purchase. 


The  sale  is  voidable  although  the  sale  is  by  public  auction. 
The  auctioneer  is  merely  the  agent  of  the  trustee  for  sale  {k). 
Where  the  sale  is  made  not  to  the  trustee  for  sale,  but  to  a 
firm  of  which  he  is  a  partner  or  to  a  corporation  of  which 
he  is  a  member,  the  question  whether  the  sale  is  voidable  in 
toto  depends  upon  the  extent  of  the  vendor's  interest  in  the 
purchasing  firm  or  corporation.  Even  where  by  reason  of 
the  exiguity  of  his  interest,  the  sale  is  not  voidable  in  toto^ 
it  would  always  be  open,  it  is  conceived,  to  the  beneficial 
owner  of  the  property  to  make  the  trustee  account 
for  the  profit  made  by  him  (Z).  Where  a  sale  made  by  a 
trustee  to  himself  is  set  aside,  and  the  property  is  sold  by 
the  court,  the  court,  if  it  fetches  less  upon  the  resale,  fixes 
the  trustee  with  the  price  which  he  proposed  to  give  (m). 

The  rule  which  makes  it  impossible  for  a  trustee  for  sale  to 
buy  from  himself  applies  to  all  cases  where  the  same  person 
is  in  substance  both  vendor  and  purchaser.  A  corporation 
can  only  contract  through  its  agents;  and  therefore  a  director 
of  a  company  can  neither  buy  from  nor  sell  to  the  company 
of  which  he  is  a  director.  Such  a  purchase  or  sale,  although 
made  professedly  with  the  company,  is  made  in  reahty  with 
the  board  of  directors  ;  and  there  arises,  therefore,  the  con- 
flict of  interest  and  duty  which  the  court  struggles  to 
prevent  (n). 

The  absolute  disqualification  which  attaches  to  a  trustee 
for  sale,  does  not  attach  either  to  a  person  who  has  it  in  his 
power  to  become  trustee,  e.g.,  an  executor  named  in  the  will 
who  has  neither  proved  nor  acted  (o),  or  to  a  person  who 
has  been  trustee  but  has  retired  from  the  trust  {p). 

2.  The  absolute  disqualification  which  attaches  to  a 
trustee  for  sale  attaches  also  to  his  agent  (g).  In  Ex  parte 
James  (r),  the  solicitor  to  a  commission  of  bankruptcy  bought 


(It)  Sanderson  v.  Walker^  supra, 

(0  See  Farrar  ▼.  Farrars,  Limited  (1888),  40  Ch.  D.  395. 

(»w)  Sidny  v.  Hanger  (1841),  12  Sim.  118;  Tennant  v.  Trenehard 
(1869),  4  Ch.  537,  p.  646. 

(n)  Aberdeen  Bail,  Co.  v.  Blaikia  (1854),  1  Ma<;q.  461. 

hi)  aark  v.  Clark  (1884),  9  App.  Gas.  733. 

\p)  In  re  Boles  and  British  Land  Company's  C&ntractA\^2']  1  Ch.  244. 

Iq)  Ex  parte  Jatties  (1803),  8  Yes.  337  ;  In  re  Bloye^s  Trust  (1849), 
1  Macn.  k  G.  488. 

(r)  Supra. 
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an  estate  of  the  bankrupt  at  auction.  Lord  Eldon  set  aside 
the  sale  although  admitting  that  it  was  fairly  had  for  a  good 
price,  and  that  in  a  moral  view  the  solicitor  dealt  as  fairly 
and  actively  for  the  creditor  as  if  acting  for  himself.  ''  The 
ground  upon  which  the  assignee  and  solicitor  are  not  per- 
mitted to  purchase/'  said  his  lordship  in  a  later  case  (s), 
"  is,  that  they  are  to  collect  for  the  benefit  of  the  general 
creditors  and  the  bankrupt  all  the  information  that  can 
enable  them  to  sell  under  such  circumstances  and  with  such 
manifestation  of  the  worth  as  will  probably  produce  the 
highest  bidder ;  and  the  consequence  of  permitting  them  to 
bid  would  be,  applying  that  information  to  their  own  private 
benefit/' 

3.  As  a  trustee  for  sale  or  his  agent  cannot  purchase  on  Trustee  for 

his  own  account,  so  neither  can  he  or  his  agent  purchase  on  "*^®  cannot 

"        *  purchase  as 

behalf  of  another  (t).  In  Ex  parte  Bennett  {u)t  a  bankrupt's  agent  of 
estate  was  sold  by  auction.  General  Harris  applied  to  the  »i*o^or* 
solicitor  to  the  commission,  who  employed  first  one  person 
and  then  one  of  the  commissioners  to  bid  for  the  General. 
Lord  Eldon  set  aside  the  sale.  As  the  solicitor  cannot  buy 
for  his  own  benefit,  said  Lord  Eldon,  so  he  cannot  buy 
for  another.  '^  If  he  could  not  use  the  information  he  has  for 
his  own  benefit,  it  is  too  delicate  to  hold  that  the  temptation 
to  misuse  that  information  for  another  person  is  so  much  • 

weaker  that  he  should  be  at  liberty  to  bid  for  another ;  and 
BO  he  might  bid  for  his  son,  his  relation,  or  his  employer.  .  .  . 
npon  the  general  rule  both  the  solicitor  and  the  commis- 
sioner have  duties  imposed  upon  them  that  prevent  them 
buying  for  themselves ;  and  if  that  is  the  general  rule,  it 
follows  of  necessity  that  neither  of  them  can  be  permitted  to 
buy  for  a  third  person ;  for  the  court  can  with  as  little  effect 
examine  whether  that  was  done  by  making  an  undue  use 
of  the  information  received  in  the  course  of  their  duty  in 
the  one  case  as  in  the  other  "  (x). 

4.  Where  a  sale  is  made  under  the  direction  of  the  court.  Sale  under 
a  party  to  the  suit,  or  his  soUcitor,  cannot  bid  without  the  ^^^^^^^^^^^^^  °' 


court. 


(s)  Ike  parte  Bennett  (1805),  10  Ves.  381,  p.  383. 
{V)  Ex  parte  Benfiett  supra  ;  Pooley  v.  QuUter  (1868),2  De  G.  &  Jo. 
327,  pp.  341, 349. 
(v)  Supra, 
(a;)  £sB  parte  Bewuttt^  aupra,  pp.  399,  400. 
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leave  of  the  court,  and  the  court,  as  a  rule,  refuses  leave 
to  the  party  who  has  the  conduct  of  the  sale,  or  to  his 
solicitor  (y).  Where  a  party  having  the  conduct  of  the 
sale  purchases  without  leave,  the  sale  is  set  aside  (e) :  it  is 
not  necessarily  set  aside  as  against  a  party  to  the  suit  who 
purchases  without  leave  (a). 

5.  A  trustee,   though  he   may  not  purchase  the   trust 
property  from  himself,  may  enter  into  a  contract  for  purchase 
with  the  beneficial  owner  or  owners  of  the  property.     In 
order  that  such  a  purchase  may  stand,  two  conditions  must 
be  fulfilled,  and  the  burden  of  showing  that  these  conditions 
have  been  fulfilled  Ues  upon  the  trustee  :    First.    The  cestui 
que  trust  must  consent  that  the  trustee  shall  become  the 
purchaser.    It  follows  that  if  the  trustee  conceals  from  the 
cestui  que  trust  the  fact  that  he  is  the  purchaser  and  buys 
professedly  on   behalf  of  another,  the  cestui  que  trust  is 
entitled  to  set  aside  the  sale.     Secondly.   The  trustee  must 
show  that  he  has  not  allowed  his  position  as  trustee  to  give 
him  any  advantage  over  his  cestui  qibe  trust.    His  position 
as  trustee  gives  him  an  advantage  in  two  ways.    It  gives 
him  the  opportunity  of  acquiring  influence  over  his  cestui  qiu 
trust ;  and  it  gives  him  the  opportunity  of  acquiring  special 
knowledge  respecting  the  value  of  the  trust  property.     If  a 
trustee,  therefore,  wishes  to  maintain  a  purchase  made  by  him 
he  must  rebut  the  presumption  that  he  has  exercised  undue 
influence  by  showing  that  he  has  paid  the  market  value  for 
the  property  ;  and  he  must  also  show  that  he  has  given  his 
cestm  que  trust  before  the  sale  all  the  information  in  his 
possession  or  reach  respecting  it  (6).    He  must  give  the  in- 
formation whether  he  acquired  it  in  the  character  of  trustee 
or  otherwise  (c).    Where  the  trustee  is  able  to  satisfy  these 
conditions,  the  sale  is  valid,  whether  it  is  carried  out  by  a 
conveyance  or  transfer  directly  from  the  vendor,  or  whether 
it  is  carried  out  through  the  medium  and  by  the  machinery 
of  the  trust  for  sale. 


(y)  Ouegt  V.  Smyths  (1870),  5  Ch.  551. 

Iz)  Sidny  v.  Ranger  (1841),  12  Sim.  118. 

(a)  ElxDoHhy  v.  Billing  (1844),  10  Sim.  98. 

(ft)  Baugan  t.  Maopherson,  [1902]  A.  C.  197. 

(O  Per  Lord  Macnaouten  in  Btrngan  v.  Macpherson^  tupra,  pp.  201, 
204.  The  language  of  Lord  Eldon  in  Cole^  v.  Trecoihiok  (180^,  9  Ves. 
234,  p.  246,  is  not  bo  strong. 
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It  has  been  sometimes  laid  down  that  a  trustee  for  sale 
cannot  purchase  without  retiring  altogether  from  the  trust. 
TFhe  difference  of  language  which  is  found  in  different 
cases  is  due  to  differences  in  the  character  of  the  persons  on 
whose  behalf  the  trust  is  to  be  exercised.  Where  property 
is  vested  in  a  trustee  in  trust  for  sale,  and  the  beneficial 
interest  in  the  property  belongs  to  an  adult,  or  to  a  limited 
number  of  adults,  it  is  clear  that  the  trustee,  without 
actually  retiring  from  the  trust,  may  enter  into  a  binding 
contract  with  one  or  more  or  all  of  the  beneficiaries  for  the 
purchase  of  their  respective  interest  or  interests.  A  trustee 
in  bankruptcy,  on  the  other  hand,  has  a  power  over  property 
the  beneficial  interest  in  which  belongs  to  the  whole  body  of 
creditors  and  (subject  to  their  claims)  to  the  bankrupt.  It 
is  in  most  cases  impossible  to  enter  into  a  binding  contract 
with  such  a  large  class  :  hence  the  trustee  must  retire  and 
give  way  to  another  if  he  wishes  to  purchase  the  property. 
Where  a  trustee  wishes  to  purchase,  and  some  of  his  cestuis 
qtte  trust  are  infants,  he  must  take  out  a  summons  and 
obtain  leave  to  buy.  Leave  may  be  given  either  by  allowing 
the  trustee  to  bid  at  an  auction  or  by  sanctioning  a  condi- 
tional contract  entered  into  between  the  cestuis  que  trust  and 
the  trustee.  If  the  trustee  applies  for  leave  to  bid  at  an 
auction,  he  must  make  the  same  full  disclosure  to  the  court 
that  he  would  be  bound  to  make  to  an  adult  cestui  que  trust. 
Having  discharged  his  duty  in  that  respect,  he  is  free  to 
acquire  and  make  use  of  subsequently  acquired  knowledge, 
and  to  make  the  best  bargain  that  he  can  for  himself  as  if  he 
were  an  outside  purchaser.  If  the  trustee  applies  for  the 
sanction  of  the  court  to  a  particular  contract,  he  is  bound  to 
assist  the  court  in  determining  whether  the  contract  should 
or  should  not  be  confirmed  by  making  as  full  disclosure  as  if 
he  were  applying  for  leave  to  bid  at  an  auction  {d)\ 

6.  A  person  in  whom  no  trust  for  sale  is  vested  may,  Duties  of 
nevertheless,  be  under  the  duty  either  of  negotiating  or  *8®^f  f^^  ^1® 
conducting  a  sale  on  behalf  of  a  vendor,  or  of  advising  an  matter  of 
intending  vendor  in  the  matter  of  a  sale ;  and  frequently  ^^®' 

(i)  Coaht  T.  Boiwell  (1886),  11  App.  Cas.232  ;  Earl  of  Portsmouth^ . 
Pease^  Times,  December  12th,  1900. 
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ihe  same  person  is  under  the  duty  both  of  advising  in  the 
matter  of  a  sale  and  of  negotiating  or  conducting  it.  Where 
a  person  who  is  employed  either  to  conduct  a  sale,  or  to 
advise  in  the  matter  of  a  sale,  becomes  himself  the  pur- 
chaser, he  must  prove,  in  the  first  place,  if  he  wishes  to 
maintain  his  purchase,  that  the  vendor  consented  to  his 
becoming  the  purchaser.  If  he  conceals  from  the  vendor 
the  fact  that  he  is  himself  the  purchaser,  the  sale  can  be  set 
aside,  although  he  proves  that  he  gave  as  good  a  price  as 
could  have  been  obtained  and  that  the  sale  was  fair  in  other 
respects  (e).  In  McPherson  v.  Watt  (/),  the  House  of  Lords 
set  aside  in  toto  a  purchase  by  a  professional  man  of  houses 
partly  on  his  own  account  and  partly  on  his  brother's,  he 
having  advised  the  vendor  in  the  matter  of  the  sale  and  not 
having  disclosed  his  interest  in  the  purchase.  It  was  held 
to  be  immaterial  that  his  employment  was  gratuitous.  His 
employment  as  law  agent  previously  in  collateral  matters, 
although  it  was  not  enough  to  bring  him  vdthin  the  rule 
which  applies  to  persons  who  occupy  a  fiduciary  position 
and  buy  for  themselves,  was  held  to  have  an  important 
bearing  on  the  point  ^vhether  the  persons  whom  he  advised 
had  a  right  to  expect  that  he  would  give  them  advice  (g). 

Secondly,  a  purchaser  who  has  been  employed  to  advise 
about  the  sale  must  prove,  if  he  wishes  to  maintain  his  pur- 
chase, that  he  gave  the  vendor  all  the  information  in  his 
possession  or  power  respecting  the  value  of  the  property. 
Unless  such  a  purchaser  can  show  that  he  disclosed  all  in- 
formation within  his  possession  or  power  which  might  have 
affected  the  value  of  the  property  and  the  advisabiUty  of  a 
sale,  the  vendor  can  set  aside  the  sale,  although  the  purchaser 
proves  that  he  gave  the  existing  market  value  of  the  pro- 
perty. In  Tate  v.  Williamson  (h),  A.  was  employed  by  B. 
to  advise  him  how  to  reheve  himself  from  his  debts.  B.'s 
only  property  was  an  undivided  moiety  of  land.  It  was 
therefore  A.'s  duty  to  communicate  to  B.  all  the  information 

(/?)  Woodhonse  v.  Meredith  (1820),  1  J.  &  W.  204,  p.  222  ;  Charter  v. 
Trerelyan  (1844),  11  CI.  &  F.  714  ;  Murphy  v.  O'Shea  (1845),  2  Jo.  & 
Lat.  422  ;  In  re  Bloye'n  Tru^t  (1849),  1  Macn.  &  G.  488  ;  S.  C, 
Leiois  V.  inilman  (1852),  3  H.  L.  Cas.  607,  p.  680. 

(/)  (1877),  S  App.  Cas.  264. 

(y)  Ibid.,  pp.  267,  273,  274.  (A)  (1866),  L.  R.  2  Ch.  56. 


Suits  for  Rescission.  4J^5 

in  his  possession  -which  it  was  material  for  B.  to  know  in 
order  to  enable  him  to  judge  of  the  value  of  the  property. 
A.  purchased  the  property  without  communicating  a  valua- 
tion which  he  had  obtained.  The  purchase  was  set  aside. 
Even  if  A.,  said  Lord  Ghelmsfobd  (i),  could  show  that  the 
price  which  he  gave  was  a  fair  one,  this  would  not  alter  the 
case  against  him. 

The  duties  of  an  adviser  necessarily  vary  with  the 
character  in  which  he  gives  advice.  If  a  person  without 
professional  qualifications  is  called  in  to  advise  in  the 
matter  of  a  sale,  the  vendor  has  no  right  to  expect  fi^om  him 
any  expert  knowledge  with  respect  to  the  property  to  be 
sold.  The  duties  of  an  adviser  may  be  greater  than  this. 
If  a  professional  man  is  called  in  to  give  advice  in  the 
matter  of  a  sale,  e.g.,  a  surveyor  or  valuer,  or  a  solicitor,  he 
is  bound  not  merely  to  deal  honestly  with  his  vendor,  but 
he  16  also  bound  to  show  a  certain  degree  of  competence  in 
the  subject  of  which  he  is  an  expert.  He  is  bound,  there- 
fore, not  only  to  give  his  employer  all  the  information 
within  his  possession  or  reach,  but  he  may  be  bound  to  get 
information  for  him,  and  if  he  fails  to  acquire  it,  and  so 
purchases  the  estate  for  himself  at  an  undervalue,  he  will 
not  be  allowed  to  maintain  his  purchase,  even  though  he 
shows  that  he  communicated  all  the  information  which  was 
actually  in  his  possession  (A;). 

Where  a  person  is  employed  not  to  advise  in  the  matter 
of  a  sale,  but  merely  to  conduct  a  sale  which  has  been 
definitely  determined  on,  he  is  under  no  duty  to  give  infor- 
mation to  the  vendor,  but  he  is  under  a  duty  to  sell  the 
property  to  the  best  advantage ;  and,  therefore,  if  he  himself 
purchases,  he  must  prove,  if  he  wishes  to  maintain  his 
purchase,  that  he  gave  the  market  value  for  the  property. 

7.  A  person  may  have  no  duty  to  advise  a  vendor  in  the  Purchaser 
particular  transaction  in  question,  but  he  may  stand,  or*^^°^ 
have  stood,  in  such  a  position  to  the  vendor  of  property  information 
as  gives,  or  gave  him  the  opportunity  of  acquiring  special  ^^^'^K^ 
information  respecting  the  property  and  its  value.    If  he  position. 

(0  lUd,,  p.  66.  (jt)  P.  440. 
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stands  or  has  stood  in  such  a  position  to  the  vendor  and  has 
acquired  such  information,  it  is  incumbent  on  him  to  shoi^ 
that  he  has  not  made  use  of  it  to  the  vendor's  disadvantage. 
The  onus  lies  upon  the  vendor  of  showing  that  his  purchaser 
either  acquired  such  information  or  stood  in  such  a  position 
that  he  must  have  acquired  it.  If  the  vendor  discharges 
that  burden,  the  purchaser  can  only  sustain  his  purchase 
by  showing  that  he  did  not  make  use  of  the  information  to 
the  vendor's  disadvantage.  That  is  to  sav,  he  must  show 
that  before  the  purchase  he  gave  to  the  vendor  all  the 
information  in  his  possession  or  reach  respecting  the  pro- 
perty and  its  value.  In  Pooley  v.  Quilter  (Z),  Quilter,  an 
accountant,  was  a  creditor's  assignee  under  a  bankruptcy. 
His  firm  had  been  employed  by  the  bankrupt  before  the 
bankruptcy,  and  his  co-partner  was  accountant  under  the 
bankruptcy.  Quilter  bought  a  debt  proveable  in  the  bank- 
ruptcy. It  was  held  that  he  could  not  maintain  his  pur- 
chase as  against  the  creditor,  unless  he  proved  that  before 
the  sale  he  had  communicated  to  the  creditor  all  the  infor- 
mation in  his  possession  or  reach  concerning  the  state  and 
amount  of  the  assets,  and  the  likelihood  or  chances  of  their 
realisation  both  as  to  time  and  otherwise,  the  extent  of 
the  demands  on  them,  and  the  prospect  as  to  dividends. 
It  was  held  to  be  immaterial  that  the  creditor  knew  that  he 
was  dealing  with  the  assignee. 

Agent  to  8.  The  rules  which  have  been  laid  down  with  reference  to 

ouan^tlbuv     *^®  purchase  of  property  by  persons  who  stand  in  a  fiduciary 
his  own  position,  apply  with  equal  force  to  the  sale  by  persons  of 

P^^P^^^®'  their  own  property  to  those  to  whom  they  stand  in  a 
fiduciary  position.  In  Aberdeen  Bail,  Co.  v.  Blaikie  (m), 
Messrs.  Blaikie  brought  an  action  against  the  company  for 
implement  of  a  contract  by  the  company  to  purchase  certain 
iron  chairs  at  a  stipulated  price.  The  company's  defence 
was  that  the  managing  partner  of  Messrs.  Blaikie  was 
director  and  chairman  of  the  company  when  the  contract 
was  entered  into.  The  House  of  Lords  held  that  the  con- 
tract was  voidable  at  the  option  of  the  company.     The 

(0  (1858),  2  De  G.  &  Jo.  327,  pp.  344,  351. 
(w)  (1854),  IMacq,  461. 
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directorSi  said  Lord  Gbanwobth,  had  the  duty  of  managing 
the  general  affairs  of  the  company,  and  the  doctrine  against 
the  abuse  of  a  fiduciary  relation  appUed  as  much  to  persons 
jnanaging  a  mercantile  business  for  the  benefit  of  others  as 
to  an  agent  or  trustee  employed  in  selling  or  letting  land. 
It  was  immaterial  that  Blaikie  was  only  one  of  several 
directors.  His  duty  was  to  give  to  his  co-directors,  and 
through  them  to  the  company,  the  full  benefit  of  all  the  know- 
ledge and  skill  which  he  could  bring  to  bear  on  the  subject. 
It  was  immaterial  that  the  terms  were  the  best  for  the  com- 
pany which  it  was  possible  to  obtain.  No  question  could 
be  raised  as  to  the  fairness  or  unfairness  of  the  contract. 

A  dealing  between  a  director  and  a  company  which  is 
otherwise  voidable,  may,  in  a  matter  intra  vires  the  com- 
pany, be  adopted  by  the  company,  provided  the  adoption  is 
not  brought  about  by  improper  means,  and  is  not  fraudulent 
or  oppressive  towards  those  shareholders  who  oppose  it; 
and  the  director  may  exercise  his  voting  power  as  a  share- 
holder in  general  meeting  to  ratify  such  contract  (n).  But 
where  the  dealing  between  the  director  and  the  company 
involves  the  expenditure  of  money  in  a  way  not  authorised 
by  the  regulations  of  the  company,  the  dealing  is  ultra  vires 
the  company,  and  cannot  be  ratified  even  by  the  assent  of 
all  the  shareholders  (o). 

Two  classes  of  cases  require  separate  treatment  because  Illustrations 

they  illustrate  not  only  the  principle  that  the  court  will  not  *^^  *^?  wnoral 

.  ...  •       1  •    principle, 

permit  a  person  to  place  himself  in  a  situation  in  which  his 

interest  may  conflict  with  his  duty,  but  also  the  closely 

allied  principle  that  the  court  will  not  allow  a  person  to 

retain  a  benefit  which  he  has  derived  from  another  over 

whom  he  was  in  a  position  to  exercise  influence.    Both 

these  principles  come  into  play  as  between  promoters  and 

the  companies  which  they  promote,  and  as  between  solicitors 

and  their  present  or  past  clients. 

The  duties  of  promoters  vary  with  the  nature  of  the  com-  Sales  by 
pany  which  they  promote.     (1)  If  the  company  is  one  the  ^Xe^ 
shares  of  which  are  to  be  offered  to  public  subscription,  it  companies. 

(»)  TioHh  Wegt  TranJtportat'ion  Co.  v.  Beatty(\%%l\  12  App.  Cas.  589. 
(o)  Mann  t.  Edinburgh  Northern  Tramways  Co,,  [1893]  A.  C.  69. 
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is  the  duty  of  promoters  who  wish  to  sell  their  property  to 
the  company,  first  to  supply  the  company  with  an  indepen- 
dent board  of  directors,  and  secondly,  fully  and  fairly  to 
disclose  to  the  company  all  material  facts  which  the  com- 
pany ought  to  know  in  reference  to  the  property.  In 
Erlanger  v.  New  Sombrero  Phosphate  Co.  {p),  the  promoters 
prepared  articles  which  provided  that  five  persons  by  name 
should  be  the  first  directors  of  the  company,  and  that  they 
or  any  two  of  them  might  accept  on  the  part  of  the  com- 
pany a  contract  for  the  purchase  of  certain  property.  This 
property  belonged  to  the  promoters,  and  the  price  fixed  by 
the  contract  was  double  what  they  had  recently  given  for 
it.  Three  directors,  of  whom  two  had  no  independent 
interest  in  the  company,  ratified  the  contract  without 
investigation.  Two  of  them  did  not  know  the  price  at 
which  the  property  had  been  bought  by  the  promoters,  nor 
indeed,  that  the  promoters  were  the  real  vendors.  The 
House  of  Lords  set  aside  the  contract.  Even  where  it  is 
intended  to  offer  the  shares  for  public  subscription,  it  has 
been  held  by  a  majority  of  the  Court  of  Appeal  that  the 
want  of  an  independent  board  of  directors  does  not  entitle 
the  company  to  rescind  the  contract,  if  the  memorandum 
and  articles  make  it  clear  that  the  directors  are  not 
independent,  but  are  intended  vendors  or  agents  of  the 
intended  vendors  to  the  company  {q).  (2)  The  principles 
laid  down  in  Erlanger  v.  New  Sombrero  Phosphate  Co.  (r), 
only  apply  to  a  case  where  it  is  attempted  to  bind  a  large  body 
of  shareholders  by  a  contract  which  purports  to  have  been 
made  between  the  vendors  and  directors  before  the  shares 
were  offered  for  subscription.  They  do  not  apply  to  what 
are  known  as  private  companies — companies  in  which  the 
promoters  or  persons  connected  with  them  take  all  the 
shares,  and  in  which  it  is  not  intended  to  raise  any  further 
capital  by  public  subscription.  A  sale  by  a  promoter  to  the 
company  which  he  has  promoted  cannot  be  set  aside, 
although  the  price  paid  is  exorbitant  and  there  is  no  inde- 

ip)  (1878),  3  App.  Gas.  1218. 

Iq)  LaguTuu  Nitrate  Ct*.  v.  Lagunas  Syndicate ^  [1899]  2  Ch.  392. 

(r)  Supra. 
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pendent  board  of  directors,  when  all  the  shareholders  who 
are  or  are  likely  to  be  members  of  the  company  are 
perfectly  cognizant  of  the  conditions  under  which  the 
company  is  formed,  and  the  terms  of  the  purchase.  A 
company  is  bound  in  a  matter  intra  vires  by  the  unanimous 
agreement  of  its  members  (5).  (3)  There  is  an  intermediate 
case  in  which  a  concealment  of  material  facts  may  be 
sufficient  to  vitiate  the  contract,  although  all  the  members 
of  the  company  at  the  time  when  the  contract  was  entered 
into  were  aware  of  all  the  material  facts.  Where  it  is 
intended  from  the  first  to  raise  a  large  capital  by  appealing 
to  the  public,  a  concealment  of  material  facts  in  a  prospectus 
prepared  by  the  promoters  and  issued  after  the  contract  was 
executed  will  entitle  the  company  to  set  aside  the  contract. 
Such  a  prospectus  may,  as  between  the  company  and  the 
promoters,  be  treated  as  the  act  of  the  promoters,  although, 
as  between  the  company  and  a  shareholder,  the  company 
would  be  responsible  for  it  {t), 

Bescission  of  a  contract  is  often  sought  either  on  the  TnuisactioiiB 
ground  that,  when  the  contract  was  entered  into,  the  defen-  g^^^*^^  ^nj 
dant  was  solicitor  to  the  plaintiff  or  on  the  ground  that  he  clients, 
had  in  previous  transactions  acted  as  the  plaintiffs  solicitor. 
The  relation  of  solicitor  and  client  is  an  intermittent  and 
not  a  permanent  relation.  It  is  like  the  relation  of  doctor 
and  patient.  Just  as  a  patient  only  consults  his  doctor 
when  he  believes  himself  to  be  ill,  so  a  client  only  consults 
his  solicitor  when  he  has  legal  or  other  business  to  be  done ; 
and  a  person  can  only  be  said  to  have  a  regular  solicitor  in 
the  sense  in  which  he  is  said  to  have  a  physician,  t.6.,  a 
person  to  whom  he  resorts  whenever  the  occasion  arises 
which  calls  for  professional  services  (u).  It  follows  that,  in 
order  to  rescind  a  contract  between  solicitor  and  client,  it 
must  be  shown  either  that  the  solicitor  has  been  employed 
by  the  client  in  the  very  matter  which  it  is  sought  to  set 
aside  or  that  he  has  been  employed  by  the  client  in  some 

(g)  Salomon  v.  Salomon  4'  Co,,  [1897]  A.  C.  22. 

(t)  La^vrna*  Nitratt;  Co.  v.  Laguntu  Syndicate,  [1899]  2  Ch.  392, 
p.  428. 

(u)  Saffron  Waldcn  Suilding  Society  v.  Rayner  (1880),  14  Ch.  D. 
406,  pp.  409,  415. 
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legal  business  before  or  at  the  same  time  as  the  matter  in 
question. 

"Attorney  1.  If  I  employ  a  solicitor  either  to  advise  me  respecting 
in  hoc  re,"  ^^^  intended  sale  of  my  property  or  to  conduct  the  sale  and 
find  a  purchaser,  the  solicitor  is  in  the  same  position  as  any 
other  agent  with  professional  qualifications  whom  I  might 
employ  for  that  purpose.  The  first  question,  therefore,  ia 
whether  the  solicitor  was  what  is  called  "  attorney  in  hoc 
re"  The  burden  of  proof  here  is  upon  the  person  who 
wishes  to  upset  the  transaction.  If  he  can  show  that  the 
solicitor  was  "  attorney  in  hoc  re"  then  the  burden  of 
maintaining  the  transaction  devolves  upon  the  solicitor.  A 
solicitor  or  professional  adviser  stands  in  a  different  position 
from  a  non-professional  adviser.  A  solicitor  is  bound  to  be 
diligent  in  the  affairs  of  his  client.  If  he  is  employed  to 
give  advice  about  and  to  conduct  a  sale  he  is  bound  to  find 
out  matters  which  might  have  a  bearing  on  the  value  of  the 
property  sold.  It  is  his  duty,  first,  to  acquire  on  the  client's 
behalf  all  information  which  as  solicitor  he  is  bound  to 
acquire  and  which  might  be  reasonably  expected  to  in- 
fluence the  client  in  determining  to  whom,  at  what  price» 
and  on  what  terms  he  shall  sell ;  secondly,  to  communicate 
to  the  client  the  information  so  acquired,  and,  thirdly,  to 
obtain  for  the  client  the  best  price  which  can  be  got  for  the 
property.  If  under  such  circumstances  he  himself  becomes 
the  purchaser,  the  client  is  pnmd  facie  entitled  to  rescind 
the  contract ;  and  the  solicitor  can  only  maintain  it  by 
showing  (in  the  language  of  Lord  Eldon)  {x)  "that  hia 
diligence  to  do  the  best  for  the  vendor  has  been  as  great 
as  if  he  was  only  an  attorney  dealing  for  that  vendor  with 
a  stranger " — **  that  no  industry  he  was  bound  to  exert 
would  have  got  a  better  bargain  " — **  that  he  has  given  hia 
client  all  that  reasonable  advice  against  himself  that  he 
would  have  given  him  against  a  third  person."  In  Holman  v. 
Loynes  {y)  Loynes  was  employed  by  Holman  as  his  attorney 
in  an  attempted  sale  of  his  estate.    An  auction  took  place 

(ai)  Gibson  t.  Jeyeg  (1801),  6  Ves.  266,  pp.  271,  278.    See  also  Cane  v. 
Lord  Alien  (1814),  2  Dow,  289,  pp.  294,  299. 
(y)  (1854),  4  D.  M.  &  G.  270. 
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in  May,  1846,  at  which  only  one  lot  was  sold.  In  April, 
1847,  Loynes  prepared  an  abstract  of  title  of  the  eight 
remaining  lots.  Nothing  further  was  done  till  July,  1848, 
when  Loynes  became  the  purchaser.  It  was  held  that  he 
was  attorney  in  hoc  re.  **  He  had  been  put  in  a  situation 
to  communicate  with  any  vendor  who  might  offer,  and  in 
truth  was  the  agent  for  the  purpose  of  getting  the  estate 
sold  "  (z).  There  was  no  cessation  of  the  relation,  "  but 
only  a  cessation  of  the  circumstances  which  were  necessary 
to  call  the  relation  into  action'' (a).  The  purchase  was 
made  in  consideration  of  an  annuity,  which  would  have 
been  a  fair  price  if  the  vendor's  life  had  been  an  average 
life.  It  was  not,  however,  an  average  life,  as  he  was 
desperately  addicted  to  drinking,  of  very  gluttonous  pro- 
pensities, and  excessively  indolent.  The  solicitor  took  no 
steps  to  ascertain  if  there  was  anything  materially  to  alter 
the  value  of  his  life  as  calculated  from  the  tables.  The 
court  set  aside  the  sale  (5).  In  Pisani  v.  Attorney- General 
for  Gibraltar  (c),  a  sale  of  property  to  the  defendant  in 
consideration  of  an  annuity  was  upheld,  the  defendant  not 
having  acted  for  the  plaintiff  in  any  previous  transaction, 
and  he  having  shown,  first,  that  the  client  was  determined 
to  sell  for  an  annuity,  and,  secondly,  that  the  price  given 
was  a  fair  one. 

2.  If  I  offer  my  property  for  sale  and  a  solicitor  whom  I  Purchase  by 
have  employed  in  the  past,  either  in  reference  to  the  same  e^Wed 
property  or  in  other  legal  business,  is  desirous  of  purchasing  in  past 
it,  the  duties  of  the  solicitor  are  determined  by  the  following  t™»«*ctio°*' 
principles :  (1)  The  fact  that  the  solicitor  has  been  employed 
about  my  business  raises  a  presumption  that  he  has  acquired 
an  influence  over  me ;  and  it  is  incumbent  on  the  solicitor 
if  he  wishes  to  uphold  the  transaction  to  show  that  no 
influence  was  exerted.    He  can  show  that  no  influence  was 
exerted  either  by  showing  (a)  that  I  had  the  advantage  of 
independent  professional  advice  in  my  negotiations  with 
him ;  or  (b)  that  the  relation  which  might  have  created  the 

(z)  P.  27.S.  (a)  P.  282. 

(ft)  See  also  Presley  t.  Mottsley  (1859),  4  De  G.  &  Jo.  78. 
((•)  (1874),  L.  R.  6  P.  C.  516. 
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influence  had  long  since  determined;  or  (c)  that  the  price 
which  he  gave  was  the  full  market  price,     (ii)  The  solicitor 
may  in  the  course  and  by  virtue  of  his  employment  by  me 
have  acquired  information  respecting  the  value  of  the  pro- 
perty in  question.     The  onus  lies  on  me  of  showing  that  he 
has  acquired  such  information.     If  I  can  prove  that,  the 
ontcs  lies  on  him  of  showing  that  he  communicated  the 
information  to   me.      *'  Where  one  was  employed,"   said 
Lord  Eldon  {d),  ''as  a  general  agent  in  the  management 
of  real  estates  and  by  that  means  and  at  the  expense  of  his 
principal,  acquired  knowledge  respecting  the  value  of  the 
property  which  the  proprietor  himself  did  not  possess ;  if 
the  agent  were  employed  to  sell,  and  chose  to  deal  with  his 
principal,  he  must  communicate  all  the  knowledge  which  he 
as  agent  had  gained  as  to  the  real  value  of  the  estate.*' 
The  fact  that  the  solicitor  is  no  longer  employed  does  not 
determine  the  duty  of  communicating  to  his  client  all  infor- 
mation acquired  by  him  as  solicitor,  although  it  may  be 
enough  of  itself  to  rebut  the  presumption  of  undue  influence. 
In  Luddy's  Trustee  v.  Peard  {e),  Peard,  who  had  for  some 
time  acted  as  solicitor  for  Luddy,  bought  from  Luddy's 
trustee  in  bankruptcy  an  interest  of  Luddy  under  a  will  at 
an  undervalue  and  without  disclosing  that  he  was  the 
purchaser.     Kay,  J.,   set   aside  the  sale.     He  held  that 
Peard  had,  in  the  course  of  his  employment  as  solicitor, 
acquired  information  as  to  the  value  of  Luddy's  interest, 
which  he  was  under  a  duty  not  to  use  to  the  prejudice  of 
his  former  client.     If  he  had  bought  the  property  from 
Luddy  he  could  not  have  maintained  the  purchase  unless 
he  could  show  that  he  had  made  a  full  communication  to 
Luddy  of  all  that  he  knew  or  believed  respecting    the 
property.     The  same  rule  applied  where  he  bought  the 
property  from  Luddy's  trustee  in  bankruptcy. 

Purchase  3.  A  transaction  may  be  impeachable  on  more  than  one 

employwi  ^     ^^  ^^®  grounds  mentioned  above.     Where  the  same  solicitor 

both  in  past    who  is  employed  in  the  matter  of  a  sale  has  also   been 
and  present. 

(^d)  Cane  Y,  Lord  Allen,  ttij}ra J  p,29h    See  also  p.  299. 
(^)  (1886),  33  Ch.  D.  500. 
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solicitor  to  the  vendor  in  many  past  transactions,  he  is 
bound  to  rebut  the  presumption  of  undue  influence  as  well 
as  to  show  that  he  gave  his  client  that  advice  which  he 
would  have  given  if  a  stranger  had  been  the  purchaser. 
**  Where  a  solicitor,"  says  Lord  Cbanworth  (/),  "  pur- 
chases or  obtains  a  benefit  from  a  client,  a  court  of  equity 
expects  him  to  be  able  to  show  that  he  has  taken  no  advan- 
tage of  his  professional  position ;  that  the  client  was  so 
dealing  with  him  as  to  be  free  from  the  influence  which  a 
solicitor  must  necessarily  possess,  and  that  the  solicitor  has 
done  as  much  to  protect  his  client's  interest  as  he  would 
have  done  in  the  case  of  the  client  dealing  with  a  stranger." 
In  Edwards  v.  Meyrick  (gr),  the  plaintiff  had  employed  the 
solicitor  to  conduct  certain  proceedings  and  was  deeply 
indebted  to  him  for  the  costs.  During  the  course  of  the 
solicitor's  employment  he  purchased  two  farms  of  the  plain- 
tiff, the  greater  part  of  the  purchase-money  being  retained  by 
him  to  meet  costs  either  due  or  to  become  due.  This  trans- 
action was  upheld.  The  proceedings  in  which  the  attorney 
had  been  employed  related  to  property  other  than  the  farms 
which  were  sold  ;  and  it  was  held  that  he  had  no  peculiar 
or  exclusive  knowledge  of  these  farms  or  their  value.  It 
was  also  held  that  he  had  not  undertaken  any  duties  in 
respect  to  the  farms,  e.g.,  as  agent  for  sale,  which  were 
opposed  to  his  becoming  a  puschaser.  The  only  ground 
therefore  on  which  the  transaction  could  be  attacked  was 
through  the  presumption  of  undue  influence,  arising  from 
the  relation  of  attorney  and  client,  and  the  inability  of  the 
client  to  pay  the  attorney's  bill.  It  was  held  that  the 
attorney  rebutted  this  presumption  by  proving  that  he  gave 
full  value  for  the  estate. 

Suits  for  an  Account. 

Wherever  A.  owes  a  duty  to  B.,  B.  is  entitled  to  recover  Principle 
from  A.  every  benefit  obtained  by  A.  by  virtue  of  his  fiduciary  ^^^^' 
position,  without  B.'s  knowledge  and  consent.    This  princi- 

(/)  Sarery  t.  King  (1856),  .5  H.  L.  Gas.  627,  p.  655. 
C^)  (1842),  2  Ha.  60. 
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Liability  of 
partner  to 
account  to 
co-partners. 


Agent  to 
purchase 
receiving 
bribe  from 
vendor. 


pie  has  been  often  stated  {h) ;  and  the  illustrations  about  to 
be  given  by  no  means  exhaust  the  cases  in  which  it  has  been 
held  to  be  applicable. 

1.  Every  partner  must  account  to  the  firm  for  every 
benefit  derived  by  him  without  the  consent  of  his  co-partners 
from  any  transaction  concerning  the  partnership,  or  from 
any  use  by  him  of  the  partnership  property,  name  or  business 
connection  (i). 

2.  An  agent  to  purchase  is  accountable  to  his  principal  for 
any  commission,  whether  in  money  or  money's  worth,  which 
he  receives  from  a  vendor  without  the  principal's  knowledge 
and  consent.    A  disclosure  by  an  agent  to  purchase  that  he 
is  about  to  receive  a  commission  from  the  vendor,  determines 
pro  hoc  vice  the  fiduciary  relation  between  the  agent  and  the 
principal.     It  puts  an  end  to  the  confidence  placed  in  him 
by  the  principal,  and  therefore  to  the  duty  imposed  by  that 
confidence.     It  follows  that  where  a  commission  is  taken 
with  the  principal's  knowledge  and  consent,  there  can  be 
no  conflict  of  interest  and  duty  (&).    In  determining  whether 
a  commission  received  by  an  agent  can  be  recovered,  it  is 
necessary  to  consider,  first,  what  was  the  extent  and  what 
were  the  limits  of  the  agent's  duty,  and,  secondly,  whether 
the  receipt  of  the  commission  gave  the  agent  an  interest 
inconsistent  with  his  duty.     Directors  of  a  company  who 
are  authorised  by  the  articles  to  carry  out  a  contract  for  the 
purchase  of  a  business,  have  the  duty  of  exercising  their 
judgment    on    the    question  whether  the  contract  is  an 
expedient  contract  to  carry  out.     Their  duties  do  not  cease 
simply  because  the  contract  is  made  binding  by  the  articles 
and  they  are  directed  to  carry  it  out,  or  because  they  have 
themselves  adopted  it.     So  long   as  any  questions  remain 
open  between  the  vendor  and  the  company,  the  directors 


(A)  Ullliamx  V.  Stereti9  (1866),L.  R.  1  P.  C.  352  ;  ITay'g  Ca%e  (1875). 
L.  R.  10  Cb.  593,  p.  601  ;  Bagnall  v.  CarlUm  (1877),  6  Ch.  D.  371, 
p.  406. 

(i)  Boter  v.  Opey  (1732),  2  Eq.  Abr.  7,  pi.  18  ;  Featherstimhaugh  v. 
Fenwick  (1810),  17  Ves.  298  ;  Ruuell  v.  Av^twick  (1826),  1  Sim.  52  ; 
FauDcett  v,  Whitehoute  (1829),  1  R.  &  M.  132.  Contrast  Ca$$eU  t. 
StewaH  (1881).  6  App.  Cas.  64. 

(A)  III  re  Ifadam  and  Hier-Etaiis,  [1902]  1  Ch.  765. 
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are  bound  to  exercise  vigilance  over  the  vendor's  conduct. 
If  at  any  time  before  the  whole  of  the  purchase-money  has 
been  handed  over  they  learn  that  there  has  been  any  fraud 
in  the  making  of  the  contract,  they  may  refuse  to  pay  the 
rest  of  the  money.  Hence,  if  a  director  receives  a  secret 
commission  from  a  vendor  to  the  company  before  the  con- 
tract of  purchase  has  been  completely  executed,  he  must 
account  for  it  to  the  company  (Z).  The  doctrine  of  these 
cases  has  been  extended  to  promoters.  A  promoter  of  a 
company  is  accountable  to  it  for  all  moneys  secretly  obtained 
by  him  from  it  just  as  much  as  if  the  relationship  of  princi- 
pal and  agent,  or  of  trustee  and  cestui  que  trust,  had  really 
existed  between  him  and  the  company  when  the  money 
was  so  obtained  (m). 

3.  Where  an  agent  for  purchase,  after  he  has  accepted  Agent  selling 
the  agency,  has  acquired  property,  the  purchase  of  which  J*^®  proper^ 
was  within  the  scope  of  his  agency,  and  has  then  resold  at  a  pront. 
that  property  to  his  principal  at  a  larger  sum,  without 
disclosing  that  it  was  his  own,  the  principal  is  entitled  to 
say  that  the  original  purchase  by  the  agent  was  a  purchase 
on  behalf  of  the  principal.  It  follows  that  the  subsequent 
sale  to  the  principal  is  a  sale  of  what  already  belongs  to 
him,  and  that  the  agent  is  accountable  for  the  difference 
between  the  price  which  he  gave  and  the  price  which  he  got. 
In  Burton  v.  Wookey  (n),  A.  and  B.  were  partners  to  deal 
in  lapis  calaminaris,  B.'s  duty  being  to  purchase  it  from 
miners.  B.  paid  the  miners  with  goods  from  his  shop, 
and  in  his  account  with  A.  he  charged  him  as  for  cash  paid 
to  the  amount  of  the  price  of  the  goods.  The  Vice-Chan- 
cellor  declared  that  A.  was  entitled  to  half  the  profits  made 
by  B.  in  his  barter  of  goods. 

By  an  easy  extension  of  the  same  principle  a  person 
who  has  assumed  a  fiduciary  relation  to  a  company 
which  is  about  to  be  formed,  and  who  while  he  occupies 

(Z)  Pearson's  Case  (1877),  5  Ch.  D.  336  ;  WegtoiCs  Case  (1879), 
10  Ch,  D.  579  ;  Eden  t.  Ridsdale's  Railway  Lamp  Co,  (1889),  23  Q.B.D. 
368  ;  Archer's  Case,  [1892]  1  Ch.  822. 

(w)  Bagnall  v.  Carlton  (1877),  6  Ch.  D.  371  ;  Lydnsy  Iron  Ore  Co,  v. 
Bird  (1886),  33  Ch.  D.  85. 

(»)  (1822),  6  Madd.  367.  Other  cases  are  Benson  ▼.  Heathorn  (1842), 
1  Y.  &  C.  C.  326,  p.  339  ;  BentUy  v.  Craten  (1853),  18  B.  75. 
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that  position  purchases  property  which  he  resells  at  a  profit 
to  the  company,  without  disclosing  the  profit,  must  account 
to  the  company  for  the  profit  so  made  (o).  In  these  cases 
there  are  two  questions.  First,  were  the  promoters  acting 
on  behalf  of  an  intended  company  ?  Secondly,  even  if  they 
were  not,  are  they  precluded,  as  against  the  company  which 
was  eventually  formed,  from  setting  up  that  they  were  not 
acting  on  its  behalf?  If  the  purchase- money  to  be  paid  by 
them  was  to  be  found  out  of  the  capital  of  the  new  company, 
that  would  be  evidence  that  they  were  acting  on  behalf  of 
an  intended  company.  If,  before  their  original  purchase, 
they  had  invited  subscriptions  for  a  company  to  work  the 
property,  that  would  preclude  them  from  setting  up  that 
they  were  buying  on  their  own  behalf.  In  Tyrrell  v.  Bank 
of  London  (p),  Tyrrell,  while  acting  as  solicitor  to  an 
intended  company,  agreed  with  Eead,  who  had  entered  into 
a  contract  to  purchase  some  property,  to  share  in  the  pur- 
chase; and  it  was  held  that  Tyrrell  at  the  time  of  the 
agreement  intended  to  advise  his  clients,  the  company,  to 
purchase  part  of  the  property.  The  company  afterwards 
bought  it  under  his  advice,  he  suppressing  the  fact  of  his 
joint  ownership.  Romilly,  M.R.,  made  Tyrrell  account  not 
only  for  the  profit  made  by  the  sale  to  the  company,  but  for 
his  whole  profit  on  the  transaction.  This  would  have  been 
right,  said  the  House  of  Lords,  if  Tyrrell,  at  the  time  of  his 
agreement  with  Eead,  had  express  authority  from  the  com- 
pany to  purchase  the  whole  property;  but  his  implied 
authority  was  limited  by  the  extent  of  the  subsequent  sale. 
The  principal  in  such  a  case  is  only  entitled  to  the  benefit 
of  his  agent's  contract  to  the  extent  to  which  the  principal 
has  made  it  his  own.  Tyrrell,  therefore,  was  made  account- 
able only  for  his  profit  on  that  part  which  was  sold  to  the 
company,  with  interest  at  5  per  cent.  In  ascertaining  that 
profit,  the  value  of  his  interest  in  the  property  unsold  was 
estimated  and  deducted  from  the  share  of  purchase-money 
payable  by  him.     In  Olttckstein  v.  Barnes  (g),  an  agreement 

(r»)  Hichcm  v.  Congrcte  (1828),  4  Kusb.  562,  p.  574,  appears  to  be  the 
earliest  caKc. 

(^)  (1859),  27  B.  273  ;  (1862),  10  H.  L.  Cas.  26. 
Iq)  [1900]  A.  C.  240. 
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was  entered  into  between  the  members  of  a  syndicate  to 
buy  Olympia  with  a  view  to  a  resale  to  a  company  or  to 
some  other  pmrchaser.  The  sale  was  to  be  subject  to  col- 
lateral agreements  as  to  refreshments  and  advertisements, 
and  certain  named  persons  were  to  be  appointed  directors. 
The  company  was  formed  in  accordance  with  these  arrange- 
ments. Members  of  the  syndicate  purchased  debentures  of 
the  old  company  to  which  Olympia  belonged  below  their 
nominal  value,  and  paid  them  in  full  out  of  the  price  paid 
for  Olympia,  such  price  being  paid  out  of  money  got  from  the 
company  to  which  they  resold  it.  It  was  held  that  they  were 
accountable  jointly  and  severally  to  the  company  which  they 
formed  for  the  profit  made  by  them  out  of  the  debentures. 

The  principle  laid  down  in  Tyrrell  v.  Bank  of  London 
does  not  apply  unless  the  accountable  party  stood  in  a 
fiduciary  position  to  the  person  claiming  relief  at  the  time 
of  the  original  purchase  (r).  In  Erlanger  v.  New  Sombrero 
Phosphate  Co.  (5),  it  was  held  that  the  promoters,  when 
they  bought  the  lease  of  the  island  of  Sombrero,  were  not 
in  any  fiduciary  position  to  the  company  which  they 
eventually  formed.  Although  the  prevailing  idea  in  their 
mind  may  have  been  not  to  retain  or  work  the  island,  but 
to  sell  it  again  at  an  increase  of  price,  and  possibly  to 
promote  or  get  up  a  company  to  purchase  the  island  from 
them,  they  were,  after  the  purchase  was  made,  perfectly 
free  to  do  with  the  island  whatever  they  liked,  to  use  it  as 
they  liked,  and  to  sell  it  how,  and  to  whom,  and  for  what 
price,  they  liked.  In  Ladywell  Mining  Co,  v.  Brookes  {t) 
the  contract  by  the  promoter  to  purchase  was  made  on 
February  1st,  the  lease  was  granted  to  him  on  March  17th, 
and  the  provisional  contract  for  resale  to  an  intended  com- 
pany was  made  on  April  4th.  The  Court  of  Appeal  held 
that  the  promoter  was  not  accountable  for  the  profit  on  the 
resale.  Atthough  on  February  1st,  he  contemplated  the 
formation  of  the  company,  and  the  sale  of  the  property  at 
an  increased  price  to  the  company  to  be  formed,  neverthe- 

(r)  Tyrrttll  v.  Bank  of  London^  supra^  pp.  39,  51,  53. 
(«)  (1878),  3  App.  Cas.  1218.     bee  also  Burland  v.  Earle,  [1902] 
A.  C.  83,  p.  98. 
(0  (1887),  35  Ch.  D.  400. 
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less  no  part  of  the  purchase-money  was  to  be  provided  for 
out  of  the  funds  of  the  company,  or  to  consist  of  shares  in 
the  company.  In  fact  the  whole  of  the  price  was  completely 
paid  when  the  lease  was  granted  out  of  the  promoter's  own 
money.  The  promoter,  therefore,  did  not  buy  for  the 
company  which  was  ultimately  formed.  Nor,  when  he 
bought,  was  the  company  so  far  formed  as  to  entitle  it  or 
its  members  to  claim  the  benefit  of  the  purchase — ^as  it 
would  have  been  if,  before  he  had  made  the  purchase,  he 
had  invited  the  public  to  come  in  and  join  the  company  to 
work  the  mine. 

Agent  to  sell       4.  Where  A.  is  imder  the  duty  of  selling  property  on  behalf 

prmciparand  ^^  ^'*  ^^^  ^'  ^^V^  *^®  property  himself  without  disclosing 
reeells  at  a  that  he  is  the  purchaser,  and  then  resells  at  a  profit,  B.  can 
profit.  make  A.  account  for  the  difference  between  the  price  which 

he  gave  and  the  price  which  he  eventually  got  (u).  The 
same  principle  applies  if  A.,  instead  of  selling  the  property 
to  himself,  sells  it  to  a  stranger  who  resells  to  A.,  and  if 
A.  then  resells  it  at  a  profit.  In  Parker  v.  McKenna  (x), 
directors  of  a  bank  contracted  with  Stock  that  he  should  take 
certain  new  shares  in  the  bank  at  a  premium.  Stock,  being 
unable  to  carry  out  the  contract,  sold  about  half  the  shares 
to  the  directors  at  the  same  premium,  and  the  directors  sold 
them  at  a  profit.  They  were  made  to  account  for  the  profit. 
If  Stock,  said  the  Lords  Justices,  had  paid  for  the  shares 
and  become  the  absolute  owner  of  them,  the  directors 
might  properly  have  purchased  them  from  him.  The 
agency  of  the  directors  in  that  case  would  have  been  over, 
and  there  would  have  been  no  conflict  between  interest  and 
duty.  But  it  was  the  duty  of  the  directors  to  watch  the 
interests  of  the  bank  in  the  execution  of  the  contract  with 
Stock.  Their  duty  would  not  come  to  an  end  until  the 
contract  was  completely  fulfilled,  and  they  purchased  the 
right  to  stand  in  Stock's  place  while  the  contract  remained 
executory.  To  enforce  the  contract,  therefore,  would  have 
been  to  enforce  it  against  themselves — a  subject  upon  which 

(it)  De  Bussche  v.  Alt  (1878),  8  Ch.  D.  286. 
(jc)  (1874),  10  Ch.  96. 
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they  could  not  exercise  an  independent   and    unbiassed 
judgment. 

Where  a  plaintiff  claims  rescission  of  a  contract  on  the 
ground  that  the  defendant,  when  the  contract  was  entered 
into,  owed  a  duty  to  him,  it  is  only  necessary  for  the  plaintiff 
to  prove  the  existence  of  the  duty,  and  the  burden  is  then 
thrown  upon  the  defendant  of  showing  that  he  made  such  What 
disclosure  as  is  necessary  to  support  the  transaction.     But  ^^i^^Sure  by 
the  plaiatiff  in  an  action  to  make  the  defendant  account  for  person  in 
a  secret  profit  is  obliged  to  prove  the  facts  on  which  he   ^^^ 
relies  for  relief.     He  must  prove,  therefore,  non-disclosure 
of  the  profit  (y).     Non-disclosure,  however,  may  be  inferred 
from  other  circumstances  in  the  case,  e.g.,  an  agreement 
between  the  briber  and  the  person  bribed  that  the  transaction 
is  to  be  kept  secret  {z).     And  a  partial  or  incomplete  dis- 
closure is  no  disclosure.      A  statement  by  a  director  who 
contracts   with  his  company  that    he  has  an  interest  in 
the  subject-matter  of  the  contract  is  not   sufficient.     He 
must  state  the  extent  of  his  interest.       It  is  not  enough 
if    he    merely    state    facts    which    might    have   led    the 
persons  addressed  to   make  further  enquiry  (a).      More- 
over, a  disclosure  by  promoters  of  a  company  to  directors 
all  of  whom  are  appointed  by   them  and  some  of  whom 
are  to  share  in  the  profit  is  not  a  disclosure  to  the  company. 
The  disclosure  must  be  made  to  an  independent  board,  if  it 
is  intended  to  allot  shares  in  the  company  to  the  public  (b). 

The  right  to  an  account  of  profits  and  the  right  to  rescis-  Pvight  to 
flion  are  independent  rights.     Thus,  the  receipt  by  purchasers  *^^g'J?^  °j 
of  a  business  of  a  sum  of  money  from  the  vendors  by  way  of  right  to 
compromise  of  an   action  brought  by  the  purchasers  for  f®^®^^^*'? 
rescission  does  not  prejudice  their  right  to  recover  the  whole 
of  the  secret  profits  made  out  of  the  sale  by  their  agent  (c). 
Again,  a  commission  given  by  a  vendor  to  an  agent  of  the 

(y)  Cavendish  BentincU  v.  Fenn  (1887),  12  App.  Cas.  652. 

(4  Archrr's  Case,  [1892]  1  Ch.  322. 

(«)  Llquidato^rs  of  ImpeHal  Merea?itUe  Credit  Association  v.  Coleman 
.(1873),  L.  R.  6  H.  L.  189,  p.  204  ;  Dunne  t.  English  (1874),  18  Eq.  524. 
Contrast  Costa  Bica  Rail.  Co.  v.  Forwood,  [1901]  1  Ch.  746. 

(J>)  Jn  re  Ohjmpia,  Limited,  [1898]  2  Ch.  153  ;  S.  C,  Glnckstein  v. 
Barnes,  [1900]  A.  C.  240. 

(r)  Bagnall  v.  Carlton  (1877),  6  Ch.  D.  371. 

p.E.  2  G 
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purchaser  may  be  recovered,  although  the  purchaser  does 
not  seek  rescission  {d).  So  where  the  promoter  of  a  company 
has  bought  property  at  one  price  and  sold  it  to  the  company 
at  a  higher  price,  the  company  may  make  the  promoter 
account  for  the  difference,  although  rescission  is  impos- 
sible («). 

It  is  a  question  on  which  there  has  been  some  difference 
of  opinion  whether  if  A.,  being  under  a  duty  of  purchasing 
on  behalf  of  B.,  or  of  advising  B.  in  the  matter  of  a  pur- 
chase, sells  his  owm  property  to  B.  at  an  excessive  price, 
B.  can  retain  the  property  and  make  A.  account  for  the 
difference  between  the  price  which  he  got  and  the  market 
price.     In  In  re  Cape  Breton  Co.  (/),  the  promoter  had 
bought  at  a  much  lower  price  the  property  which  he  sold 
to  the  company,  and  sold  without  disclosing  his  interest^ 
but  it  was  held  that  when  he  bought  be  was  under  no  fidu- 
ciary relation  to  the  company.     It  was  held,  therefore,  that 
he  was  not  accountable  for  the  difference  between  the  price 
which  he  gave  and  the  price  which  he  got.     It  was  also 
held  by  a  majority  of  the  Court  of  Appeal  (Cotton   and 
Fry,  L.JJ.),  that  he  was  not  accountable  for  the  difference 
between  the  price  paid  by  the  company  and  a  fair  price. 
Cotton,  L.J.,  said  that  the  property  was  one  for  which  there 
was  no  market  price,  and  reserved  his  opinion  upon  the  case 
of  a  sale  of  property  which  had  some  definite  market  value. 
He  thought  that,  as  the  company  with  knowledge  of  all  the 
facts  elected  to  retain  the  property,  the  promoter  was  not 
bound  to  hand  over  the  money  which  was  the  only  consider- 
ation upon  which  he  agreed  to  give  the  property.     Fry,  L. J., 
went  on  the  ground  of  ratification.     The  profits  arose,  he 
thought,  not  from  the  original  transaction,  but  from  the 
ratification  of  it  by  the  principal  with  full  knowledge  of  the 
facts.  BowEN,  L.J. ,  dissented.  He  thought  that  the  difficulty 
of  assessment  ought  not  to  prevent  the  court  from  attempt- 
ing to  assess,  and  that  to  make  a  vendor  return  something 
which  he  ought  not  to  have  was  not  to  alter  the  contract, 
but  only  to  insist  upon  an  incident  which  equity  attached 

(</)  Lydnnj  Iron  Ore  Cv.  v.  Bird  (1886),  33  Ch.  I).  85,  p.  94. 
(/')  In  rf  Olyntpia,  Limited,  [1898]  2  Ch.  153,  p.  170. 
C/  )  (1 88.-1),  21)  Ch.  1).  79r>. 


Suits  for  an  Account.  451 

to  it.  In  Lydney  Iron  Ore  Co,  v.  Bird  (g),  Lindley,  L.J.,  in 
delivering  the  judgment  of  the  Court  of  Appeal  (Cotton, 
LiNBLEY,  and  Lopes,  L.J  J.),  explained  the  decision  in  In  re 
Cape  Breton  Co.,  on  the  ground  that  the  company  had 
deliberately  elected  to  ratify  the  transaction  with  a  full 
knowledge  of  the  facts.  In  Ladywell  Mining  Co.  v. 
Brookes  (h).  Cotton,  L.J.,  explained  (i)  that  the  decision  in 
In  re  Cape  Breton  Co,  did  not  turn  upon  the  fact  that  the 
company  had  adopted  the  purchase,  but  that  it  was  difficult 
or  impossible  to  ascertain  the  profit,  and  the  company  keep- 
ing the  mine  could  not  say  "  We  will  keep  it,  not  at  the  price 
our  trustee  contracted  to  give  for  it,  but  at  a  different  price." 
In  the  same  case,  before  the  House  of  Lords  (^),  Lord 
Hebschell  drew  a  distinction  {I)  between  cases  where  an 
agent  is  employed  to  make  a  purchase  for  his  principal  in 
the  market  of  goods  of  a  certain  description  and  cases  where 
he  is  only  authorised  to  purchase  a  specific  property.  In 
the  former  case,  if  the  agent  sells  to  his  principal  goods  of 
the  required  description  which  he  happens  to  own  at  a  price 
in  excess  of  the  market  price,  his  lordship  thought  that  he 
might  be  made  to  pay  to  the  principal  that  excess.  There 
seems  no  distinction  between  these  cases  as  to  the  liability 
of  the  agent  to  account.  Even  if  his  duty  is  to  buy  a 
specific  property  or  goods  of  a  specific  description,  he  is  still 
bound  to  buy  at  the  lowest  price.  And  even  where  the  duty 
is  to  buy  a  specific  property  at  a  specific  price,  it  is  still  his 
duty  to  consider  whether  the  contract  should  be  carried  into 
effect  or  not.  Although  the  dissenting  opinion  of  Bowen,  L. J., 
in  In  re  Cape  Breton  Co.  appears  in  accordance  with  principle, 
both  Wbioht,  J.  (m),  and  the  Judicial  Committee  (ti),  have 
recently  followed  the  decision  of  the  Court  of  Appeal  in  In  re 
Cape  Breton  Co. ;  and  their  view  is  supported  to  a  certain 
extent  by  dicta  of  Lord  Chelmsfobd  (o),  and  Lord  Caibns  (p). 

(^)  (1886),  S3  Ch.  1).  85,  p.  94. 

(A)  (1887),  35  Ch.  D.  400.  (/)  P.  408. 

(A)  Cavendish  BentUck  v.  Fenn  (1887),  12  App.  Cas.  652. 
(0  P.  659. 

(w)  7*  re  Lady  Forrent  Gold  Mine,  [1901]  1  Oh.  582. 
(»)  Burlandy.  Earle,  [1902]  A.  C.  83. 

{o)  Turrell  v.  Bank  of  London  (1862),  10  H.  L.  Cas.  26,  p.  52. 
Ip)  Erlanger  v.  New  Sombrero  Phofphate  Co.  (1878),  3  App.  Ca«. 
1218,  p.  1235. 

2o  2 


452 


Conflict  of  Interest  and  Duty. 


Principal 
need  not 
show  that  he 
has  suffered 
damage. 


Gases  where 
no  breach  of 
duty  unlesp 
damage 
suffered. 


As  a  general  rule,  a  person  occupying  a  fiduciary  position 
is  compellable  to  account  for  every  benefit  which  he  has 
obtained  by  virtue  of  his  fiduciary  position  without  it  being 
necessary  for  the  person  to  whom  the  duty  is  owed  to  show 
that  he  has  suffered  damage  by  reason  of  the  breach  of 
duty  (g).  The  agent  may  be  accountable  for  a  profit 
although  the  principal  could  not  have  claimed  as  his  own 
money,  as  between  himself  and  the  other  party  to  the  trans- 
action, the  money  secretly  received  by  his  agent.  Thus, 
Ansell  was  member  of  an  ice  company  under  whose  articles 
he  was  entitled  to  a  bonus  in  respect  of  the  profits  gained 
on  ice  supplied  to  him.  He  bought  ice  on  behalf  of  a  fishing 
company  of  which  he  was  managing  director,  and  received 
the  bonus  from  the  ice  company  as  if  he  had  bought  it  on 
his  own  account.  It  was  held  that  he  was  accountable  for 
the  bonus  to  the  fishing  company  (r). 

In  certain  cases  the  question  whether  damages  have  been 
incurred  is  a  test  of  the  question  whether  there  has  been  a 
breach  of  duty.  There  is  no  breach  of  duty  in  certain  cases 
unless  the  act  complained  of  causes  damage  to  the  person  to 
whom  the  duty  is  owed.  Thus,  it  is  a  breach  of  duty  in 
a  partner  to  carry  on  a  business  within  the  scope  of  the 
partnership  business,  and  he  is  accountable  to  the  firm  for 
the  profits  made  in  that  business,  because  such  a  business 
must  necessarily  compete  with  the  partnership  business ; 
and  it  is  the  duty  of  each  partner  to  do  nothing  to  the 
injury  of  the  business  in  which  he  is  a  partner  (s).  But 
where  a  partner  carries  on  a  business  of  his  own  which  does 
not  compete  with  the  partnership  business,  e.g,,  where  he 
carries  on  the  separate  business  of  a  salt-manufacturer  and 
the  partnership  are  salt-brokers,  he  is  not  accountable  to 
his  co-partners  for  the  profits  made  in  the  separate  business, 
although  he  carries  it  on  in  contravention  of  one  of  the 
partnership  articles  (t).     Again,  if  a  partner  avails  himself 

(q)  Parker  v.  McKenm  (1874),  10  Ch.  96,  pp.  118,  124;  Are/u^r's 
Castf.,  [1892 J  1  Ch.  322. 

(r)  Boston  Deep  Sea  Fishing  Co.  v.  Ansell  (1888),  39  Ch.  D.  339, 
p  354. 

(^)  Aas  V.  Benham,  [1891]  2  Ch.  244,  p.  25o. 

(0  Deanv,  MacDotcell  (1878),  8  Ch.  1).  345. 
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of  information  obtained  by  bim  in  the  course  of  transacting 
partnership  business  or  by  reason  of  his  connection  with 
the  firm  for  any  purpose  which  is  within  the  scope  of  the 
partnership  business  or  of  any  competing  business,  the 
profits  of  which  belong  to  the  firm,  he  must  account  to 
the  firm  for  any  benefits  derived  by  him  from  such  informa- 
.tion.  But  a  firm  is  not  entitled  to  benefits  derived  by  a 
partner  from  the  use  of  information  acquired  as  psirtner  for 
purposes  which  are  wholly  without  the  scope  of  the  firm's 
business.  For  instance,  if  a  partner  in  the  course  of 
carrying  on  his  business  became  well  acquainted  with  a 
particular  branch  of  science  or  trade,  and  published  a 
book  on  the  subject,  the  firm  could  not  claim  the  profits 
of  the  book,  unless  the  partner  by  publishing  it  competed 
with  the  firm  in  their  own  line  of  business  («).  Although 
in  these  cases  there  is  no  breach  of  duty  unless  damages 
accrue,  yet  the  liability  to  account  is  not  measured  by  the 
extent  of  the  injury.  The  liability  of  a  partner  to  accoimt 
iu  the  case  of  a  competing  business  is  a  liability  to  account 
for  the  profits  made  by  him  in  carrying  on  the  business, 
and  not  for  the  damage  done  to  the  partnership  firm. 

Where  a  secret  profit  is  made  by  virtue  of  a  fiduciary  Measure 
position,   the   measure    of    liability    is    governed    by    thej^^^^^y 
following  considerations.     Where  a  secret  profit  is  recover-  profit, 
able,  it  is  recoverable  with  interest.    In  ordinary  cases 
the  interest  will  be  at  the  rate  of  five  per  cent.,  which  is 
the  rate  given  in  cases  of  wilful  misfeasance  or  fraud  (x). 
The  House  of  Lords  on  one  occasion  charged  the  agent 
with  interest  at  the  rate  of  four  per  cent,   only,  on  the 
ground  that  he  was  under  an  honest  and  bond  fide  belief 
that  he  was  entitled  to  make  the  profit  {y).    The  rate  of 
interest  in   such  a  case  would   now  be  three  per  cent. 
Where  the  secret  profit  consists  of  a  chattel,  e,g,,  shares, 
the  principal  is  entitled  to  recover  at  his  option  either  the 

(m)  Aas  V.  Benhavij  supra. 

(ar)  Tyrrell  v.  JSank  of  Londim  (1862),  10  H.  L.  Cas.  26,  pp.  47, 60 ; 
Boston  Deep  Sea  Qi.  v.  Ansell  (1888),  39  Ch.  D.  339.  See  Oluckxtein  v. 
Barnes,  [1900]  A.  C.  240,  p.  255. 

(y)  Liquidators  of  Imperial  Mercantile  Credit  Association  v.  Coleman 
(1873),  L.  li.  6  H.  L.  189,  pp.  203,  209. 
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chattel  itself  or  the  highest  value  which  might  have  been 
obtained  for  it  at  any  time  between  the  wrongful  act  and 
the  time  when  the  act  came  to  his  knowledge.  The  burden 
of  proof  of  value  lies  on  the  principal,  but  if  he  gives  primd 
facie  proof  the  onus  is  shifted  (z).  Where  the  secret  profit 
consists  of  shares  transferred  as  fully  paid-up,  then,  if  any 
of  the  shares  were  allotted  to  bond  fide  solvent  subscribers, 
the  agent  will  be  charged  with  the  nominal  value  of  the 
shares  (a).  But  the  sale  of  a  few  shares  at  a  certain  price 
is  not  conclusive  evidence  that  all  the  shares  could  have 
been  disposed  of  at  that  price  (b). 

Remedies  of  The  right  of  a  principal  to  an  account  in  equity  of  secret 
commra  law  P^^^*^  made  by  his  agent  in  the  course  of  his  agency  is  not 
his  only  remedy.  He  also  has  a  common  law  remedy ;  and 
it  is  necessary  to  distinguish  the  two  remedies,  as  the  relief 
granted  is  governed  by  different  principles.  In  the  first 
place  the  principal  may  bring  an  action  of  negligence 
against  his  agent  for  breach  of  duty  in  allowing  a  profit  to 
be  made  at  his  expense,  or  an  action  of  deceit  against  him 
for  fraud.  The  measure  of  damages  in  these  cases  does  not 
necessarily  correspond  with  the  profit  made  by  the  agent  (c). 
Secondly,  where  the  secret  profit  made  by  the  agent  comes 
directly  out  of  the  principal's  pocket,  the  pripcipal  can  bring 
an  action  for  money  had  and  received  against  the  agent  and 
therefore  recover  the  actual  profit ;  but  this  action  does  not 
lie  where  the  profit  has  never  been  the  principal's  money 
but  comes  out  of  the  pocket  of  a  third  party  (d).  Thirdly, 
the  principal  may  bring  an  action  of  deceit  against  the 
briber.  The  right  of  the  plaintiff  in  such  a  case  is  a  right 
to  damages,  which  will  be  in  most  cases  equivalent  to  the 
amount  of  the  bribe.  Bomeb,  L.J.,  treats  it  as  an  irrebut- 
table presumption  as  against  the  briber,  where  the  agent  is 

(2)  McKay's  Case  (1875),  2  Ch.  D.  1  ;  De  BuHgnc's  Case  (1877), 
5  Ch.  1).  ,306 ;  Pearson's  Case  (1877),  6  Ch.  D.  3»6  ;  Westtm's  Caw 
(1879),  10  Ch.  D.  579  ;  Eden  v.  Ilidsdale's  Railicay  Lamp  Co.  (1889), 
23  Q.  B.  D.  868. 

(«»)  Caaes,  supra. 

(J)  Shaw  V.  Holland,  [1900]  2  Ch.  305. 

(c)  Tyrrell  v.  Bank  of  Lond<m  (1862),  10  H.  L.  Cas.  26,  p.  59; 
Curcndish  Bentinck  v.  Femi  (1887),  12  App.  Ca8.  652.  p.  661. 

(/Z)  Metropolitan  Bank  v.  Jleiron  (1880),  6  Kx.  D.  319,  p.  322. 
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an  agent  to  buy  goods  from  the  briber,  that  the  true  price 
of  the  goods  as  between  the  briber  and  the  purchaser  was 
less  than  the  price  paid  to  the  briber  by  the  amount  or 
yalne  of  the  bribe.  If  the  purchaser  alleges  damage 
beyond  this,  he  must  prove  it  (e).  It  is  incumbent  on  the 
plaintiff  to  prove  the  fraud  complained  of.  He  must,  there- 
fore, prove  that  the  person  who  gave  the  bribe  knew  that 
the  person  to  whom  it  was  given  had  not  disclosed  it  to  his 
principal ;  but  in  most  cases  the  transaction  itself  affords  an 
irresistible  inference  of  such  knowledge  (/).  Whether  the 
principal  can  also  bring  an  action  for  money  had  and 
received  against  the  briber  is  more  doubtful,  but  the  better 
opinion  is  that  he  can  (g). 

The  same  principles  which  govern  the  right  to  recover  a 
benefit  obtained  from  a  person  who  stands  in  a  fiduciary 
position,  also  govern  the  right  to  resist  a  claim  made  by 
such  a  person.  Such  claims  generally  fall  under  one  of  two 
heads:  (1)  a  claim  to  enforce  a  debt  for  the  full  amount, 
although  the  claimant  has  paid  less,  and  (2)  a  claim  to 
charge  for  personal  labour  and  services  in  the  performance 
of  a  duty. 

1.  If  I  purchase  a  debt  due  from  A.,  I  can  as  a  rule  enforce  Agent  buv- 
it  against  A.  for  the  nominal  amount  of  A.'s  indebtedness,  JJ^^nf 
although  in  fact  I  gave  less.    But  if  I,  while  standing  in  a  principal 
fiduciary  position  to  A.,  buy  up  a  claim  against  him,  I  can 
only  enforce  it  for  the  amount  which  I  gave  for  it,  although 
that  is  less  than  the  nominal  amount  of  the  claim.     Of  this 
principle  many  illustrations  may  be  given.     First,  where 
an  agent  whose  duty  it  is  to  buy  up  the  debts  of  his  principal 
at  the  lowest  possible  price,  purchases  a  debt  as  for  himself, 

(e)  Mayor  of  Salford  v.  Lemr^  [1891]  1  Q.  B.  168 ;  Grant  v.  Gold 
Exploration  Syndicate,  [1900]  1  Q.  B.  233  ;  Hotenden  v.  MiWioff^ 
£1900]  16  T.  L.  R.  506. 

(/')  See  Grant  v.  Gold  Exploration  Syndicate,  »upra. 

(g^  LiNDLET,  L.J.,  in  Mayor  of  Salford  v.  Leter,  supra^  exprensed  the 
opinion  that  he  could  (p.  179).  In  Grant  v.  Gold  Exploration  Syndicate^ 
3upra,  where  the  bribe  had  in  fact  come  out  of  the  principal'^  pocket, 
A,  L.  Smith,  L.J.,  declined  to  express  an  opinion  on  the  point  (p.  245). 
Collins,  L.J.,  thonght  that  an  action  for  money  bad  and  received  would 
lie  (p.  249).  VAnoHA.N- Williams,  L.J.,  doubted  whether  it  would 
<p.  256),  but  in  a  later  case  he  appears  to  have  come  over  to  the  opinion  of 
Collins,  L.J.  QHorenden  v.  MUlhtiff,  tupra^. 
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the  principal  is  entitled  to  treat  the  purchase  as  having  been 
made  on  his  account  (h).  In  Ex  parte  Lacey  (i),  an  assignee 
in  bankruptcy,  and  in  Ex  parte  James  {k),  an  assignee  in 
bankruptcy  and  the  solicitor  to  the  commission  bought  up 
debts  proved  under  the  commission  at  less  than  their 
nominal  amount.  Lord  Eldon  held  that  they  could  only 
buy  up  the  dividends  for  the  benefit  of  the  estate  (Q.  On 
the  same  principle,  where  a  surety  discharges  the  debt  for 
which  he  is  surety  at  less  than  its  full  amount,  he  can  only 
claim,  as  against  his  principal,  what  he  has  actually  paid. 
The  surety  becomes  subject  to  a  liability  upon  a  contract  of 
indemnity.  By  virtue  of  his  situation  as  surety,  and  because 
he  is  under  a  liability  to  the  creditor  of  his  principal,  he  is 
enabled  to  make  an  arrangement  with  that  creditor.  It  is 
his  duty  to  make  the  best  terms  he  can  for  the  person  on 
whose  behalf  he  is  acting  (m).  Secondly,  a  person  who  by 
virtue  of  his  ostensible  ownership  of  property  is  enabled  to 
buy  up  an  incumbrance  on  the  property,  can  only  charge  what 
he  actually  gave,  as  against  those  beneficially  interested  in 
the  property.  This  principle  has  been  applied  to  an 
executor  (n),  a  tenant  for  life(o),  and  an  heir-at-law  (j?). 
Thirdly,  where  an  agent  has  used  information  acquired 
during  his  agency  to  buy  up  securities  given  by  his  princi- 
pal  below  their  nominal  value,  and  thereby  prevented  the 
principal  from  buying  them  up  on  the  same  terms,  he 
cannot  charge  as  against  his  principal  more  than  he  gave 
for  them  ;  and  it  is  immaterial  that  the  securities  are  bought 
after  the  agency  has  determined  if  they  are  bought  by  means 
of  information  acquired  as  agent.     A.,  a  barrister,  had  acted 

(70  LatvleM  v.  Mantfield  (IS-il),  1  Dr.  k  War.  557,  p.  629  ;  HamilUtn  v. 
Wright  (1842),  9  CI.  &  F.  Ill  ;  Ex paHe  Larking  (1877),  4  Ch.  D.  566  ; 
Macleod  v.  Jonett  (1883),  24  Ch.  D.  289. 

(0  (1802),  6  Ves.  626. 

(it)  (1808),  8  Ves.  337. 

(/)  Snch  a  purchase  maj  be  also  impeachable  by  the  creditor  whose 
debt  is  purchased  (p.  436),  and  the  rights  of  the  general  body  of  creditors 
are  subject  to  his  nghts. 

(w)  Reed  v.  Karris  (1837),  2  My.  &  Cr.  361. 

(n)  Morret  v.  Paske  (1740),  2  Atk.  52. 

(d)  Hill  V.  Browne  (1844),  Dm.  t.  Sugd.  426. 

(;i)  Lancaster  v.  Eror»  (1844),  1  Fh.  349. 
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for  many  years  in  the  management  of  B/s  affairs  and  in 
particular  had  advised  him  in  a  negotiation  for  the  com- 
promise of  securities  which  B.  had  given.  After  A.  had 
ceased  to  act  as  counsel  or  agent  for  B.,  he  bought  up  the 
securities  at  less  than  the  nominal  amount  due.  B.  was 
thereby  deprived  of  the  benefit  of  a  compromise  which  the 
terms  of  A.'s  purchase  proved  to  be  feasible.  It  was  held 
that  as  A.  had  been  enabled  to  purchase  by  the  information 
acquired  in  his  employment,  ho  could  only  purchase  for  the 
benefit  of  his  former  employer  B.  (5).  A  solicitor's  clerk 
had  been  consulted  by  a  mortgagor  with  reference  to  pro- 
ceedings threatened  by  the  mortgagees,  and  had  acted  for 
the  mortgagor  in  other  business  matters.  He  afterwards 
clandestinely  bought  the  mortgage  for  much  less  than  the 
amount  due  upon  it,  and  the  mortgagor  was  allowed  to 
redeem  on  payment  only  of  what  the  clerk  had  given  (r). 

2.  It  was  settled  from  an  early  time  that  an  executor  or  Solicitor- 
trustee  (s),  though  he  was  entitled  to  charge  expenses  out  of  trustee  can- 
pocket  as  against  the  estate  administered,  could  have  no  professional 
allowance  for  his  personal   care  or  trouble.      Upon  this  charges 
principle,  it  was  held  by  Lord  Lyndhurst  (t),  that  where  a 
trustee  was  a  solicitor  and  acted  as  solicitor  for  the  trust 
estate,  he  could  not  charge  for  work  and  labour  done  in  that 
capacity.      Where  the  solicitor-trustee  is  a  member  of  a 
firm,  and  business  relating  to  the  trust  is  done  by  the  firm, 
the  whole  profit  costs  of  the  firm  are  disallowed  and  not 
merely  the  trustee's  share  in  them  (u).    To  this  last  rule 
there  is  one  exception.    Where  a  solicitor- trustee  employs  his 
partner  under  an  agreement  that  the  partner  shall  alone  be 
entitled  to  receive  all  costs  for  his  own  benefit,  the  solicitor- 
trustee  is  allowed  profit  costs  which  he  has  paid  to  his 

(^)  Carter  v.  Palmer  (1842),  8  CI.  &  F.  657. 

(r)  Hobday  v.  Peters  {No.  1)  (I860),  28  B.  349. 

(ji)  Hino  V.  Godfrey  (1678),  Ca.f.  Finch,  3G1  ;  Scattergood  v.  HarHson 
(1729),  Mos.  128  ;  RohiMon  v.  PeU  (1734).  3  P.  Wms.  249. 

(0  New  V.  Jones  (1833),  6  Legal  Observer,  410  ;  1  Macn.  &  G.  668  n  ; 
followed  by  Lord  COTTENHAM  in  Moore  v.  Froicd  (1837),  3  Mv.  & 
Or.  45. 

(w)  Collins  V.  Carey  (1839),  2  B.  128  ;  Christophers  v.  WJiUe  (1847), 
10  B.  523  ;  Liquidators  of  Imperial  Jfcrcantile  Credit  Association  v. 
Coleman  (1873),  L.  R.  6  H.  L.  189,  p.  208. 
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Provisions 
enabling 
solicitor- 
trustee 
to  make 
professional 
charges. 


partner  {x).  These  principles  apply  both  to  business  done 
in  court  and  to  business  done  out  of  court.  To  the  general 
rule  that  a  solicitor-trustee  cannot  charge  against  the  trust 
estate  for  his  personal  services,  an  exception  was  introduced 
by  Gradock  v.  Pi;per  (y).  This  case  decided  that  where  work 
is  done  in  a  suit  not  on  behalf  of  the  solicitor-trustee  alone, 
but  on  behalf  of  himself  and  a  co-trustee,  the  solicitor  or  his 
firm  is  entitled  to  receive  the  usual  costs,  if  the  costs  of 
appearing  for  and  acting  for  the  two  have  not  increased  the 
expense.  The  exception  applies  not  merely  to  costs  in  a 
hostile  action,  but  also  to  costs  in  a  summons  {z) ;  but  it  is 
limited  to  business  done  in  an  action  or  suit.  It  does  not 
apply  to  business  done  out  of  court  (a) .  Cradock  v.  Piper  (6), 
also  decided  that  where  a  solicitor  acts  for  cestuis  que  trust 
in  an  action,  and  the  cestuis  que  trust  obtain  their  costs  out 
of  the  trust  estate,  the  solicitor  is  not  deprived  of  his  proper 
bill  of  costs  by  reason  of  his  also  being  a  trustee.  So  where 
a  solicitor-trustee  acts  separately  for  a  mortgagee,  he  is 
allowed  the  costs  incurred  by  him  when  acting  for  the  mort- 
gagee (c).  But  where  a  solicitor-trustee  acts  for  a  person 
whose  interests  are  hostile  to  the  estate  of  which  he  is 
trustee,  he  is  not  allowed  his  profit  costs  as  against  the 
estate  (eQ. 

Trust-deeds  and  wills  often  give  a  power  to  solicitors  or 
other  professional  men  who  are  trustees  to  charge  for  pro- 
fessional services.  Such  a  power  does  not  entitle  a  solicitor- 
trustee  to  charge  for  what  a  trustee  not  being  a  solicitor 
could  do  personally  (e),  A  clause  may  be  framed  so  as  to 
enable  a  trustee  to  charge  for  his  trouble  as  well  as  for  his 
professional  costs  (/ ) ;  but  no  solicitor  ought  to  put  in  such 

(a?)  Clack  v.  Carlo7i  (1861),  7  Jnr.  (N.S.)  441. 

(y)  (1850),  1  Macn.  &  G.  664.  This  case  has  been  often  disapproved, 
e.g.,  by  I^rds  Bboughah  and  Cbanwobth  in  Jfansim  v.  Bailhe  (1855), 
2  Macq.  80,  bat  mu8t  be  taken  to  l)e  law. 

(z)  In  re  CorsellU  (1887),  34  Ch.  1).  675. 

{^d)  Lincoln  v.  WindJtor  (1851),  9  Ha.  158  ;  Bnmghton  v,  Broughtvn 
(1865),  5  D.  M.  &,  G.  160,  better  reported  1  Jar.  (S.S.)  965. 

(A)  Svpra. 

(r)  Lincoln  v.  WtJidsor^  Jtvpra,  {d)  In  re  ConellU,  tupra, 

(O  In  rt<  Cfiapple  (1884),  27  Ch.  D.  584. 

C  f)  In  re  Fish,  [1893]  2  Ch.  413.  See  Clarlaon  v.  Robinson,  [1900] 
2  Ch.  722. 
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a  clause  except  under  express  instructions  from  the  creator 
of  the  trust  (g),  A  declaration  that  a  solicitor-trustee  may 
make  the  usual  professional  charges  is  (if  contained  in  a 
"will)  in  substance  a  legacy,  and  subject  to  all  the  usual 
incidents  of  a  legacy.  Thus  legacy- duty  is  payable  upon 
the  profit  costs  (h) ;  they  cannot  be  charged  if  the  estate  is 
insolvent  (i) ;  and  the  solicitor  loses  the  right  to  charge  if  he 
attests  the  will  (k). 

(g)  In  re  CJiapple^  supra, 
{h)  In  re  Thorley,  [1891]  2  Ch.  613. 
(0  In  re  White,  [1898]  2  Ch.  217. 
(A)  In  re  Rwley  (1888),  40  Ch.  D.  1. 
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The  jurisdiction  in  equity  to  give  relief  to  a  plaintiff  suing 
upon  a  legal  title  was  based  mainly  upon  the  superior 
efficacy  of  equitable  remedies.  The  present  chapter  deals 
with  these  remedies  so  far  as  they  are  employed  in  the 
protection  of  legal  rights. 


Character  of 
acts  which 
may  be 
restrained. 


Injunctions. 

An  injunction  is  an  order  of  the  court  restraining  a  person 
from  doing  an  act ;  and  the  power  of  the  court  to  grant  an 
injunction  is  limited  by  the  nature  of  the  act  which  it  is 
sought  to  restrain.  1.  The  act  which  it  is  sought  to  restrain 
may  be  such  that  the  order  of  the  court  can  be  complied 
with  by  simple  inaction,  and  in  this  case  the  party  restrained 
has  no  difficulty  in  obeying  the  order,  and  the  court  has 
no  difficulty  in  seeing  that  the  order  is  obeyed.  2.  The  act 
which  it  is  sought  to  restrain  may  be  such  that  it  is 
impossible  to  obey  the  order  of  the  court  without  performing 
some  other  act  of  great  difficulty  and  expense.  Thus,  an 
order  not  to  send  sewage  into  a  river  may,  in  substance^ 
oblige  the  person  restrained  to  construct  a  complete  drainage 
system.  Lex  non  cogit  ad  impossibilia.  The  court  will  not 
make  an  order  that  a  thing  shall  be  done  or  not  be  done 
when  the  only  effect  of  the  order  will  be  not  the  doing  or 
not-doing  of  the  thing,  but  the  imprisonment  of  the  person 
against  whom  the  order  is  made  (a).    It  will,  therefore,  not 

(a)  Attorney- General  v.  Odney  Hatch  L7inatic  Asylum  (1868),  4  Ch. 
146,  p.  154. 
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make  an  order  to  restrain  an  act  onless  it  is  satisfied  that 
some  means  exist  whereby  the  party  restrained  can  prevent 
the  act  from  taking  place  {b).  But  the  court  is  not  dettsrred 
from  restraining  defendants  from  committing  a  wrong 
merely  because  they  will  be  put  to  great  expense  and 
inconvenience  in  preventing  it  (c).  At  the  same  time  the 
difficulty  in  which  an  injunction  may  put  public  bodies — for 
instance,  an  injunction  requiring  them  to  close  sewers  in 
daily  use — has  induced  the  court  in  many  cases  not  to  exert 
its  jurisdiction  to  the  utmost,  e.g.,  the  court,  while  declaring 
the  plaintiffs  right  to  relief,  will  give  the  defendants  reason- 
able time  to  remedy  the  acts  complained  of  (d),  3.  Where 
the  court  restrains  an  act,  the  circumstances  of  the  party 
against  whom  the  order  is  made  may  be  such  that,  if  he  is 
prevented  from  doing  the  act  restrained,  he  is  indirectly 
compelled  to  do  something  else,  e.g.,  an  order  restraining  a 
prima  donna  from  singing  at  any  opera  house  but  A.'s 
practically  obliges  her  to  sing  at  A/s.  The  court,  however, 
is  not  deterred  from  restraining  one  act,  simply  because  the 
party  restrained  is  thereby  practically  obliged  to  do  some- 
thing which  the  court  would  not  by  a  direct  order  have 
required  him  to  do  (e). 

An  order  may  be  negative  in  form,  and  affirmative  in  Injunctions 
substance.  Until  recently,  injunctions  in  aid  of  legal  rights  f^^^^ce 
were  invariably  couched  in  a  negative  form.  Thus,  the 
court,  instead  of  ordering  a  person  to  pull  down  a  house, 
restrained  him  from  permitting  or  suffering  the  house  to 
remain  standing.  Orders  which  direct  positive  acts  to  be 
done  are  now  made  in  an  affirmative  form  (/).  There  was 
a  time  when  the  court  by  phrasing  its  order  in  a  negative 
form  indirectly  compelled  the  performance  of  acts  which  it 
would  not  have  compelled  by  a  positive  order.  Thus,  it 
restrained  a  defendant  from  continuing  to  keep  works  out 

(J)  Ologsop  V.  HesUm  Local  Board  (1879),  12  Ch.  D.  102,  p.  129  ; 
Attorney- Getieral  v.  Quardiam  of  Dorkifig  (1882),  20  Ch.  D.  595, 
pp.  606,  610. 

(c)  Att omey- General  y.  Colney  Hatch  Lunatic  Asylum^  tvpra. 

(rf)  Islington,  Vesttry  v.  ffomsey  Urban  Ctmncil,  [1900]  1  Ch.  695. 

(<-)  Lumley  v.  Wagner  (1852),  1  D.  M.  &  G.  604  ;  De  Mattoif  v.  Gibson 
(1859),  4  De  G.  &  Jo.  276,  p.  299. 

(/)  Jackson  V.  Nonnanby  Brick  Co.,  [1899]  1  Ch.  438. 
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of  repair  (g).    The  court  now  looks  at  the  eubetanoe  of  the 
relief  which  it  ie  called  upon  to  give ;  and  if  it  would  not  have 
given  the  relief  by  a  positive  order,  it  will  not  give  it  under 
the  form  of  an  injunction.    There  is  a  rule  of  great  authority 
that  the  court  will  not  order  a  continuous  act  to  be  done 
which  involves  labour  and   care  (h).     In   PoweU  Daffryn 
Steam  Coal  Co,  v.  Taff  Vale  Bail.  Co.  (i)  the  plaintiffe  had  a 
statutory  right  to  run  trains  over  the  defendants'  railway, 
and,  &a  the  defendants  declined  to  allow  their  naen  to  move 
the  signals  for  the  plaintiffs,  the  plaintiffs  applied  for  au 
injuDctioD  to  restrain  the  defendants  from  doing  or  permit- 
ting anything  so  as  to  prevent  or  interfere  with  the  proposed 
ose  of  the  railway  by  the  plaintiffs.     The  Court  of  Appeal 
refused  the  injunction  on  the  ground   that,  if  relief  was 
given,  it  must  in  substance  involve  ordering  the  defendants 
to  work  the  points  and  signals,  and  that  it  was  not  the 
practice  of  the  court  "  to  compel  by  injunction  either  a  com- 
pany or  an  individual  to  do  a  continuous  act  which  requires 
the  continuous  employment  of  people.     The  court  will  in  a 
proper  case  restrain  a  man  from  singing  at  one  theatre,  but 
it  will  not  undertake  to  compel  him  to  sing  at  another ;  it 
may  restrain  him  from  writing  a  book  for  one  publisher, 
but  it   cannot  compel  him  to  write  a  book  for  another. 
Where  what  is  required  is  not  merely  to  restrain  a  party 
from  doing  an  act  of  wrong,  but  to  oblige  him  to  do  some 
continuous  act  involving  labour  and  care,  the  court  has 
never  found  its  way  to  do  this  by  injunction." 
^— Jr""'        ^^  order  that  the  court  may  have  jurisdiction  to  grant  an 
tion  to  grant  injunction  in  aid  of  a  legal  title,  three  conditions  must  he 
■°^"w^'f"'      fulfilled  :  first,  the  plaintiff  must  prove  that  the  defendant 
latens  and  intends  to  do  some  Eict  in  the  future ;  secondly, 
1  act  must  be  one  which,  if  done,  will  violate  a  legal 
it  of  the  plaintiff;  and  thirdly,  the  right  must  be  one  of 
ch  the  court  normally  restrains  the  violation. 
.  Whether  illegal  acts  have  or  have  not  been  done  in  the 
b,  an   injunction  will  not  be  granted  unless  there   is 
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evidence  that  some  illegal  act  is  intended  to  be  done  in  the 
future  {k).  If  it  is  shown  that  such  an  intention  exists,  an 
injunction  may  be  granted,  although  the  defendant  has  done 
nothing  of  a  similar  kind  in  the  past  (Z).  The  material  time 
in  considering  whether  an  intention  exists  to  do  an  illegal 
act  is  the  time  of  commencing  the  action.  If  such  an 
intention  exists  when  the  action  is  commenced,  there  is 
jurisdiction  to  grant  an  injunction,  although  the  intention 
does  not  exist  at  the  trial  (m). 

The  fact  that  illegal  acts  have  been  done  in  the  past 
is  material  to  the  relief  sought  in  two  ways.  First, 
it  throws  the  burden  on  the  defendant  of  showing  that 
similar  acts  will  not  be  done  in  the  future ;  and  the  burden 
is  heavier  where  the  defendant  sets  up  the  claim  of  a  right 
to  do  the  acts  in  question  (n).  Secondly,  in  many  cases 
it  is  difficult  to  ascertain  whether  an  intended  act  will  be 
illegal  until  it  is  done.  For  instance,  if  A.  threatens  to 
make  machines  of  a  certain  description,  it  is  often  possible 
to  ascertain,  even  before  they  are  made,  whether  they  will 
infringe  B.'s  patent.  If  A.  threatens  to  erect  a  building  of 
a  certain  description,  it  is  still  possible,  though  more 
difficult,  to  ascertain,  even  before  it  is  built,  whether  it  will 
interfere  with  B.'s  ancient  lights.  But  if  A.  threatens  to 
make  a  noise  or  a  stink,  it  is  next  to  impossible  to  ascertain, 
before  he  has  made  it,  whether  it  will  be  a  nuisance  or  not 
to  B.  Hence,  in  the  case  of  nuisances  from  noise  and  smell, 
an  injunction  will  not,  as  a  rule,  be  granted  unless  sub- 
stantial damage  has  already  been  caused  to  the  plaintiff  (o). 

2.  The  act  which  is  threatened  must  be  an  act  which.  Which  will 
when  it  takes  place,  will  violate  a  legal  right  of  the  plain-  ^aintiffs^ 
tiff  (p).    Where  the  court  is  called  upon  to  restrain  the  legal  right. 

(k)  Xernot  v.  Potter  (1862),  3  I).  F.  &  J.  447,  p.  457 ;  Stanmrd  v. 
Vetftry  of  St,  Ollett,  Camhenotll  (1882),  20  Ch.  D.  190  ;  Proctor  v.  Bayley 
(1889),  42  Ch.  1).  390. 

(/)  Frearson  v.  Loe  (1878),  9  Ch.  D.  48,  p.  65  ;  Proctor  v.  Bayley, 
supra,  p.  398. 

(»*)  Millington  v.  Fox  (1838),  3  My.*  Cr.  338  ;  Davenport  v.  Rylandtt 
(1366),  L.  R.  1  Eq.  302. 

(m)  Qeary  v.  NoH»n  (1846),  1  De  G.  &  Sm.  9. 

0»)  See  per  Mellish,  L.J.,  in  Sfilvin  v.  North  Brancepeth  Coal  Gk 
(1874),  9  Ch.  705,  p.  713. 

(/;)  Day  v.  Brownrigg  (1878),  10  Ch.  I).  294  ;  White  v.  Mdlin,  [1895] 
A.  C.  164  ;  Earl  Cowley  v.  Countess  Cowley,  [1901]  A.  C.  450. 
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violation  of  an  equitable  right  of  the  plaintiff,  the  court  is 
not  obliged  to  consider  whether  the  violation  complained  of 
gives  the  plaintiff  a  common  law  cause  of  action  against  the 
defendant ;  but  where  the  court  is  protecting  a  legal  right, 
the  court  cannot  proceed  unless  the  violation  of  that  right 
entitles  the  plaintiff  to  damages.  *'  Damages  and  injunc- 
tion," said  Lord  Watson  (g),  "  are  merely  two  different 
forms  of  remedy  against  the  same  wrong;  and  the  fa<;ts 
which  must  be  proved  in  order  to  entitle  a  plaintiff  to  the 
first  of  these  remedies  are  equally  necessary  in  the  case  of 
the  second.  The  onus  resting  upon  a  plaintiff  who  askB  an 
injunction,  and  does  not  say  that  he  has  as  yet  suffered  any 
special  damage  is,  if  anything,  the  heavier,  because  it  is 
incumbent  upon  him  to  satisfy  the  court  that  such  damage 
will  necessarily  be  occasioned  to  him  in  the  future."  It 
follows  that  where  the  legal  cause  of  action  is  composed  of 
several  ingredients,  the  plaintiff  who  seeks  an  injunction 
must  prove  that  all  these  ingredients  will  be  present.  For 
instance,  a  man  has  no  property  at  law  in  his  own  name. 
A.  cannot  bring  an  action  against  B.  simply  because  B.  calls 
himself  by  A.'s  name,  or  because  B.  makes  an  unauthorised 
use  of  A.'s  name,  e.^.,  by  falsely  representing  that  A.,  a 
doctor,  recommends  B.'s  quack  medicine.  A.  can  only 
bring  an  action  against  B.  for  assuming  A.'s  name  where 
the  assumption  has  done  B.  damage  in  his  trade  or  business. 
He  can  only  bring  an  action  against  B.  for  an  unauthorised 
user  of  A.'s  name  where  the  user  has  damaged  B.  in  his 
property,  business,  or  profession.  A.  therefore  can  only 
restrain  B.  from  assuming  A.'s  name  in  the  case  of  trade- 
names (r) ;  he  can  only  restrain  B.  from  making  an  un- 
authorised user  of  his  name  where  the  unauthorised  user 
is  calculated  to  damage  B.  in  his  property,  business,  or 
profession  {$). 

Exceptiona  To  the  general  rule  that  an  injunction  will  not  be  granted 

J^j^eneral       -^^  ^^^  q£  j^gg^j  rights  unless  an  act  is  threatened  which, 

if  committed,  will   violate   a  legal   right   of  the  plaintiff 

(^)  White  V.  Mellin^  ttupraf  p.  167. 
(r)  JSarl  Cmvley  v.  Cimivtesis  Cotclev,  supra^  p.  460. 
Is)  Dockrell  v.  Dongall  (1899),  80  L.  T.  566  ;  Walter  v.  Ashton,  [1902] 
2  Ch.  282. 
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there  are  certain  real  or  apparent  exceptions.  First.  In 
some  cases  fraud  or  malice  on  the  part  of  the  defendant  is 
an  essential  ingredient  in  a  legal  cause  of  action.  An  injunc- 
tion, however,  may  be  obtained  in  such  cases,  e.^.,  where 
one  tradesman  passes  off  his  goods  as  the  goods  of  another, 
although  the  acts  theretofore  done  by  the  defendant  have 
been  done  bond  fide,  and  could  not  be  the  subject  of  an 
action  at  law.  The  reason  is  that  perseverance  in  an  act, 
after  the  court  has  adjudicated  that  it  is  calculated  to 
<lamage  the  plaintiff,  is  evidence  of  fraud  or  malice,  as  the 
case  may  be  {t).  Secondly.  Injunctions  are  sometimes 
granted  on  what  is  known  as  the  principle  of  quia  timet. 
This  term  has  been  applied  to  three  classes  of  cases  which 
are  really  distinct,  (i)  An  act  may  be  a  public  nuisance  at 
common  law  because  it  is  attended  with  great  and  imminent 
•danger.  The  court  restrains  such  an  act  either  at  the 
instance  of  the  Attorney-General  or  of  any  individual  who 
would  be  a  victim  if  the  act  were  to  cause  the  ruin  antici- 
pated. Thus,  the  court  restrains  the  accumulation  of  a 
large  amount  of  gunpowder  near  a  public  highway  or 
human  habitation  (u),  or  the  exposition  of  a  quantity  of 
jute  to  dry  {x).  (ii)  As  substantial  damage  is  the  gist 
of  the  action  of  nuisance,  an  injunction  is  very  rarely 
granted  unless  an  actionable  nuisance  has  already  arisen. 
In  certain  exceptional  cases,  however,  an  injunction  is 
granted  before  the  acts  have  been  done  which  it  is  alleged 
will  constitute  a  nuisance.  In  order  to  sustain  an  injunc- 
tion under  this  head,  the  plaintiff  must  prove  (a)  that  there 
is  a  very  strong  probability  that  the  acts  which  are  intended 
will  constitute  an  actionable  nuisance  when  they  are  done, 
and  (b)  that  the  injury  done  him  by  the  nuisance  will  be 
irreparable  and  such  as  no  damages  can  compensate  (y), 

(0  P.  521. 

(m)  Crowder  v.  Tinkler  (1816),  19  Ves.  617, 

(j?)  Hepburn  v.  L<trdafi  (1864),  2  H..  &  M.  345.  See  Attorney^ 
Oeneral  v.  Corporation  of  Manchester,  [18931  2  Ch.  87,  p.  92. 

(y)  Earl  of  Ripon  y.  Ilohart  (1834),  3  My.  &  K.  169  ;  Ilainet  v. 
Taylor  (1847),  2  Ph.  209  ;  Attorney -General  v.  Corporathm  of  Kingston- 
4)n'Tham€S  (1864),  34  L.  J.  Ch.  481  ;  Cook^  t.  Forbes  (1867),  5  Eq.  166  ; 
Fletclier  v.  Bealey  (1885),  28  Ch.  D.  688  ;  Fletft  v.  Metropolitan  Asylums 
Board  (1886),  1  T.  L.  K.  80;  2  T.  L.  R.  361;  Attorney- General  v. 
Corporation  of  Manchester,  s^ipra. 

P.  v.  2h 
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(iii)  The  court  is  sometimes  asked  to  restrain  an  act  which 
is  perfectly  innocent  in  itself  on  the  ground  that  it  will 
inevitably  cause  another  act  and  that  the  other  act  will 
violate  a  legal  right  of  the  plaintiff.  E.g.,  a  person  might 
be  restrained  from  building  a  reservoir  on  his  own  land  on 
the  ground  that  the  water  would  inevitably  overflow,  or 
from  removing  support  to  his  neighbour's  land  on  the 
ground  that  that  land  would  inevitably  subside.  An 
injunction  will  not  be  granted  in  such  a  case  as  this 
unless  there  is  a  strong  probability  that  the  alleged  cause 
will  produce  the  threatened  effect,  and  that  the  effect  will 
cause  irreparable  damage  to  the  plaintiff  (z).  In  Hendriks  v. 
Montagu  (a)  an  injunction  was  granted  at  the  instance 
of  the  Universal  Life  Assurance  Society  to  restrain  the 
defendants  from  registering  a  proposed  company  under  the 
name  of  the  Universal  Life  Assurance  Association.  It  waa 
morally  certain  in  the  opinion  of  the  court  that  the  new 
society  would  be  mistaken  for  the  old  one,  and  that  it 
would  thus  be  enabled  to  appropriate  a  material  part  of  the 
old  society's  business.  In  Pattisson  v.  Gilford  (6),  A.  had  a 
lease  of  the  shooting  over  B.'s  estate.  B.  advertised  the 
estate  for  sale  in  building  lots,  and  A.  asked  for  an  injunc- 
tion on  the  ground  that  the  sale  would  render  his  shooting 
valueless.  Jessel,  M.E.,  refused  the  injunction  on  the 
ground  that  an  act  will  not  be  restrained  if  it  can  by  any 
possibility  be  done  in  such  a  way  as  not  to  prejudice  the 
plaintiff's  right,  and  that  in  this  case  A.'s  right  would  not 
be  prejudiced  by  the  sale  if  B.  pointed  out  to  intending 
purchasers  that  they  would  take  subject  to  the  right  of 
shooting. 

3.  The  jurisdiction  to  grant  injunctions  as  now  exercised 
is  derived  from  three  sources :  (a)  the  original  jurisdiction, 
(b)  the  jurisdiction  conferred  by  the  Common  Law  Pro- 
cedure Act,  1854,  ss.  79  and  82,  and  (c)  the  jurisdiction 
conferred  by  the  Judicature  Act,  1873,  s.  25  (8). 

(a)  The  origin  and  limits  of  the  original  jurisdiction  have 
been  already  dealt  with.    Equity  confined  itself  at  first  to 

(s)  J)arley  Main  Colliery  Co.  v.  Mitchell  (1886),  11  App.  Cas.  127, 
p.  145. 

(a)  (1881),  17  Ch.  D.  638.  (J)  (1874),  18  Eq.  259. 
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giving  relief  either  to  prevent  a  multiplicity  of  suits  or  to 
prevent  irreparable  damage.  It  gradually  extended  its 
jurisdiction  to  restrain  the  violation  of  every  legal  right 
of  property.  In  The  Emperor  of  Atistria  v.  Day  and 
Kossuth  (c)  the  Court  of  Appeal  in  Chancery  restrained 
Day  from  printing  or  delivering  to  Kossuth  certain  notes 
which,  though  not  made  in  imitation  of  any  notes  circulating 
in  Hungary,  purported  to  be  receivable  as  money  in  every 
Hungarian  state  and  public  pay  office  and  to  be  guaranteed 
by  the  State  of  Hungary,  and  which  Kossuth  intended  to 
introduce  into  circulation  in  Hungary.  Unless  the  acts  of 
the  defendants  were  prevented,  said  Lord  Campbell,  a 
damage  would  be  done  to  the  property  of  the  plaintiff,  as 
sovereign,  and  to  the  property  of  his  subjects  whom  he  had 
a  right  to  represent  in  an  English  court  of  justice.  A  profit 
accrued  to  the  emperor  from  the  issue  of  notes  which  form 
the  circulating  medium  of  Hungary  (d),  and  if  Kossuth's 
notes  were  introduced  into  Hungary  and  gained  credit  the 
old  currency  would  lose  its  value,  and  a  pecuniary  loss 
would  be  sustained  by  the  plaintiff  and  all  his  subjects, 
holders  of  the  existing  currency  (e).  Kniqht-Bbuoe,  L.J., 
apparently  held  the  same  view  (/).  Turnbb,  L.J.,  put  his 
decision  upon  the  injury  to  the  private  rights  of  the  plain- 
tiff's subjects  by  the  introduction  of  a  spurious  circulation, 
which  would  deteriorate  the  value  of  the  existing  circulating 
medium  (g).  He  treated  it  as  immaterial  that  the  emperor 
could  not  sue  at  law  (h). 

It  is  under  its  jurisdiction  to  protect  proprietary  rights 
that  the  court  restrains  the  irregular  expulsion  of  a  member 
from  an  ordinary  club.  Every  member  of  an  ordinary 
club  has  an  interest  in  the  general  assets  while  he  remains 
a  member.  If  the  club  is  broken  up  while  he  remains 
a  member,  he  may  take  proceedings  in  equity  to  have  the 
assets  administered  and  he  is  entitled  to  share  in  the  fur- 
niture and  effects  (i).     On  the  other  hand,  in  a  proprietary 

(O  (1861)  3  D.  F.  &  J.  217.  (/)  P.  247. 

(d)  P.  234.  C^)  P.  252. 

((f)  P.  237.  (A)  P.  264. 

(0  Rigby  y.  Connol  (1880),  14  Ch.  D.  482. 
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club  the  club-house  and  furniture  belong  to  the  proprietor, 
and  the  subscriptions  are  taken  by  him.  If  the  club  were 
dissolved  at  any  moment  there  would  be  nothing  whatever 
to  divide  among  the  members.  Each  member  is  entitled 
by  contract  with  the  proprietor  to  have  the  personal  use 
and  enjoyment  of  the  club,  in  common  with  the  other 
members,  so  long  as  he  pays  his  subscriptions,  and  is  not 
excluded  under  the  rules.  Such  a  contract  is  strictly  per- 
sonal in  its  nature.  It  cannot  be  enforced  either  by  specific 
performance  or  by  injunction.  Hence,  where  a  member  of 
a  proprietary  club  is  improperly  expelled,  the  court  leaves 
him  to  his  common  law  remedy  (k).  The  jurisdiction  in 
equity  to  restrain  nuisances,  public  as  well  as  private,  has 
been  based,  by  Turneb,  L.J.  (Z),  upon  injury  to  property. 
'*  It  is  not  on  the  ground  of  any  criminal  offence  com- 
mitted"— he  is  referring  to  an  alleged  pubUc  nuisance — 
**  or  for  the  purpose  of  giving  a  better  remedy  in  the  case  of 
a  criminal  offence  that  this  court  is,  or  can  be,  called  on  to 
interfere.  It  is  on  the  ground  of  injury  to  property  that  the 
jurisdiction  of  this  court  must  rest ;  and,  taking  it  to  rest 
upon  that  ground,  the  only  distinction  which  seems  to  me 
to  exist  between  cases  of  public  nuisance  and  private 
nuisance  is  this — that  in  cases  of  private  nuisance  the 
injury  is  to  individual  property,  and  in  cases  of  public 
nuisance  the  injury  is  to  the  property  of  mankind." 

Equity  gradually  extended  its  protection  to  rights  un- 
recognised by  the  common  law  which,  in  the  opinion  of  the 
court,  were  analogous  to  rights  recognised  at  law.  Thus, 
it  restrained  equitable  waste,  and  the  breach  of  covenants 
which  ran  with  the  land  in  equity.  The  court  also  from  an 
early  time  restrained  the  breach  of  negative  stipulations  in 
executed  contracts  and  (in  certain  exceptional  cases)  it 
restrained  the  breach  of  positive  stipulations.  Its  jurisdic- 
tion in  the  latter  class  of  cases  must  be  distinguished  from 
its  jurisdiction  regularly  and  normally  to  enforce  certain 
classes  of  contracts,  viz.,  its  jurisdiction  in  specific  perfor- 
mance strictly  so  called. 

00  Baird  v.  WdU  (1890),  44  Ch.  D.  6G1. 

(/)  Attorney 'General  v.  Sheffield  Oas  Cotmimers  dh  (1853),  3  D.  M.  & 
G.  304,  p.  320. 
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(b)  The  Common  Law  Procedure  Act,  1854   (m),  pro-  Common 
vides  {n)  that  in  all  cases  of  breach  of  contract  or  other  ^^^'^^jij 
injur}',  where  the  party  injured  is  entitled  to  maintain  and  1854. 
has  brought  an  action,  he  may  claim  an  injunction  against 
the  repetition  or  continuance  of  such  breach  of  contract  or 
other  injury,  or  the  committal  of  any  breach  of  contract  or 
injury  of  a  like  kind,  arising  out  of  the  same  contract  or 
relating  to  the  same  property  or  right ;  and  he  may  also  in 
the  same  action  include  a  claim  for  damages  or  other  redress. 
The  same  Act  enables  (o)  the  plaintiff  at  any  time  after  the 
commencement  of  the  action,  and  whether  before  or  after 
judgment,  to  apply  ex  parte  to  the  court  or  a  judge  for  an 
injunction,  and  gives  the  court  or  judge  power  to  impose 
terms  in  granting  or  refusing  it. 

It  was  settled  before  the  Judicature  Act  that  the  Court  of  Jurisdiction 
Chancery  had  no  jurisdiction  to  restrain  a  publication  merely  \i\^  ^^^ 
because  it  was  a  libel.  It  was  immaterial  that  the  libellous 
publication  was  likely  (jp)  to  injure  the  person  libelled  in  his 
trade  or  business.  There  is  some  diversity  of  opinion  as  to 
the  ground  on  which  the  court  refused  to  exercise  jurisdiction.  ^ 
**The  publication  of  a  libel,"  said  Lord  Eldon  (g),  "is  a 
crime ;  and  I  have  no  jurisdiction  to  prevent  the  commission 
of  crimes  ;  excepting,  of  course,  such  cases  as  belong  to  the 
protection  of  infants."  Another  view  is,  not  that  a  court  of 
equity  before  the  Judicature  Act  refused  to  restrain  a  libel 
because  it  was  a  crime — it  restrained  various  acts  which 
exposed  the  doer  to  an  indictment — but  because  the  question 
of  libel  or  no  libel  was  pre-eminently  a  matter  for  a  jury  (r). 
It  was  suggested  by  Lindley,  J.  (s),  that  the  Court  of 
Chancery,  even  before  the  Judicature  Act,  would  have 
restrained  a  publication  which  had  been  found  to  be  libellous 
by  the  verdict  of  a  jury.  The  point  has  ceased  to  be  of 
importance.  The  sections  of  the  Common  Law  Procedure 
Act  above  referred  to  conferred  upon  the  courts  of  common 

(tm)  17  &  18  Vict  c.  125. 

in)  Section  79.  (p)  Section  82. 

(7;)  PrudentMl  Aumrance  Co.  v.  Knott  (1875),  10  Ch.  D.  142. 
C(7)  Oee  v.  PHtohard  (1818).  2  Sw.  402,  p.  413. 

(/•)  Lord  COTTENHAM,  in  Fleming  v.  NeioUm  (1848),  1  H.  L.  Cas.  363, 
p.  376  ;  Fby,  J.,  in  Thomas  v.  Williams  (1880),  14  Ch.  1).  864,  p.  871. 
(jt)  Saxhy  v.  Eatterbrooh  (1878),  3  C.  P.  D.  339,  p,  343. 
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law  a  jurisdiction  to  restrain  libels  or  slanders,  and  since  the 
Judicature  Act  that  jurisdiction  may  be  exercised  by  every 
division  of  the  High  Court. 

Judicature  (c)  Lastly,   the  Judicature  Act  (i),  provides  {u)   that  a 

Act,  8.  25  (8).  mandamus  or  an  injunction  may  be  granted,  or  a  receiver 
appointed,  by  an  interlocutory  order  of  the  court  in  all  cases 
in  which  it  shall  appear  to  the  court  to  be  just  or  conve- 
nient that  such  order  should  be  made ;  and  any  such  order 
may  be  made  either  unconditionally  or  upon  such  terms  and 
conditions  as  the  court  shall  think  just ;  and  if  an  injunction 
is  asked,  either  before,  or  at,  or  after  the  hearing  of  any 
cause  or  matter,  to  prevent  any  threatened  or  apprehended 
waste  or  trespass,  such  injunction  may  be  granted,  if  the 
court  shall  think  fit,  whether  the  person  against  whom  such 
injunction  is  sought  is  or  is  not  in  possession  under  any 
claim  of  title  or  otherwise,  or  (if  out  of  possession)  does  or 
does  not  claim  a  right  to  do  the  act  sought  to  be  restrained 
under  any  colour  of  title ;  and  whether  the  estates  claimed 
by  both  or  by  either  of  the  parties  are  legal  or  equitable. 

An  interlocutory  order  in  this  section  is  any  order  other 
than  an  order  made  by  way  of  final  judgment  at  the  hearing 
of  a  cause  {x).  Whatever  the  court  can  do  by  an  interlocu- 
tory order,  it  can  do  d  fortiori  by  an  order  made  at  the 
trial  (y).  This  section  probably  does  not  enlarge  the  power 
of  the  court  to  grant  an  injunction.  In  cases  in  which  no 
court  had  the  power  of  issuing  an  injimction  before  the  Act, 
it  is  probable  that  no  part  of  the  High  Court  has  the 
power  of  issuing  an  injunction  since  the  Act  (z).  Both 
Brett,  L.J.,  and  Cotton,  L.J.,  were  of  opinion  (a)  that, 
whether  or  not  the  last  proposition  was  correct,  it  was  clear 
that,  where  before  the  Act  no  court  could  have  given  any 

(0  86  &  37  Vict.  c.  66.  (w)  Section  25  (8). 

(a?)  Smith  v.  Cowell  (1880),  6  Q.  B.  D.  75  ;  Salt  ▼.  Cottper  (1880), 
16  Cb.  D.  544. 

(y)  Beddino  v.  Beddow  (1878),  9  Ch.  D.  89 ;  NoHk  London,  Rail, 
Ok  v.  Great  Northern  Rail.  Co,  (1883),  11  Q.  B.  D.  30. 

(z)  North  London  Rail,  Co,  v.  Great  Northern  Rail.  Co.,  tvpra.  See 
XittsY.  MoorCy  [1896]  1  Q.  B.  253,  where  the  laugaage  of  the  court 
SDggests  that  the  above  proposition  is  too  narrow. 

(a)  North  London  Ran,  Co,  v.  Great  Northern  Rail,  Co.,  9upra, 
pp.  38,  39. 
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remedy  whatever — where  before  the  Act  there  was  no 
right  on  one  side  and  no  liability  on  the  other  at  law  or  in 
equity — an  injunction  could  not  be  granted  since  the  Act. 

The  second  branch  of  the  section  was  passed  to  remove 
the  difficulties  which  the  court  had  felt  in  restraining  acts 
of  waste  or  trespass  where  the  plaintiff  and  defendant 
claimed  by  adverse  titles.  The  court,  as  a  rule,  refused 
to  restrain  a  defendant  from  doing  acts  of  ownership,  e.g., 
cutting  trees,  where  he  was  in  possession  or  in  receipt 
of  the  rents  and  profits,  and  claimed  adversely  to  the 
plaintiff  (&),  unless  the  acts  tended  to  the  destruction  of  the 
estate  (c).  Where  the  defendant  was  out  of  possession  and 
committed  trespasses  upon  the  land,  the  jurisdiction  was 
more  readily  exercised  (d). 

Where  the  court  has  jurisdiction  to  grant  an  injunction,  Discretion 
the  question  whether  it  will  grant  it  or  not  is  a  question  ^  ^^t 
of  discretion.       It  is    not  bound  to  grant  an  injunction  or  refuse 
merely  because  A.  threatens  and  intends  to  violate  a  legal  ^^^^^  ^^^ 
right  of  B.      But  the  tendency  of  the  decisions  in  recent 
years  is  to  limit  the  discretion  of  the  court  (e),  and  it  may  be 
laid  down  that  every  threatened  violation  of  a  proprietary 
right  which,  if  it  were  committed,  would  entitle  the  party 
injured  to  an  action  at  law,  entitles  him,  prinid  facie,  to  an 
injunction,  and  the  onus  is  upon  the  defendant  of  rebutting 
the  presumption  in  favour  of  an  injunction,  by  showing  that 
damages  will  be  an  adequate  compensation  to  the  plaintiff 
for  the  wrong  done  him,  or  that  on  some  other  ground  he  is 
not  entitled  to  equitable  relief. 

Thus,  where  there  is  a  continuing  nuisance,  sufficient  to  injonctioii 
justify  an  action  at   law,  the   plaintiff  has  a  primd  facie  ^  -^jjj^ 
right  to  an  injunction  (/).     Damages  will  only  be  given  in 
lieu  of  the  injunction  if   the   acts  of  nuisance  are  trivial 
and  occasional,  capable  of  being  estimated  in  money,  and 

(J)  Barl  Talbot  y.  Hope  Scott  (1868),  4  Kay  &  J.  96. 

(c)  A'eale  v.  Orippi  (1858),  4  Kay  &  J.  472. 

(d)  See  Lowndes  v.  BtUle  (1864),  10  Jur.  (N.S.)  226. 

(e)  The  older  view  in  illastrated  by  the  language  of  (yAMPBELL,  C,  in 
Emperor  of  Austria  v.  Day  (1861),  3  D.  F.  &  J.  217,  p.  240. 

(/)  Shelfer  t.  CUy  of  London  Electric  Lighting  Of,,  [1896]  1  Ch. 
287. 
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adequately  compensated  by  a  small  money  payment,  or  if  the 
plaintiff  has  shown  that  he  only  wants  money,  or  if  it  would 
be  vexatious  and  oppressive  to  grant  an  injunction  {g).  But 
an  injunction  will  not  be  refused  merely  because  the  public 
inight  be  inconvenienced  if  it  were  granted,  e.gr.,  because 
it  will  affect  the  working  of  a  railway  or  the  supply  of  light 
to  a  town  (h). 

Where  the  acts  of  A.,  B.,  and  C.  collectively  amount  to  & 
nuisance,  although  the  acts  of  each,  if  the  others  did 
nothing,  would  not,  the  court,  in  an  action  at  law  against 
either  A.,  or  B.,  or  C,  is  entitled  to  take  into  consider- 
ation the  acts  of  the  other  two,  although  the  three  are  not 
acting  in  concert  (i).  It  follows  that  an  injunction  may 
be  granted  in  such  a  case  against  either  A.,  or  B.,  or  G.  (/:)» 
**If  the  acts  of  two  persons,  each  being  aware  of  what 
the  other  is  doing,  amount  in  the  aggregate  to  what  is  an 
actionable  wrong,  each  is  amenable  to  the  remedy  against 
the  aggregate  cause  of  complaint  "  (Q.  It  is  clear  that  an 
action  at  law  cannot  be  maintained  against  A.,  B.,  and  G. 
jointly  (w).  Independent  tort-feasors  cannot  be  joined  in 
one  action  as  co-defendants,  and  the  better  opinion  is 
that  a  claim  for  an  injunction  cannot  properly  be  brought 
against  A.,  B.,  and  G.  jointly  in  respect  of  separate  causes 
of  action  (n). 

It  was  at  one  time  thought  that  an  action  for  damages  for 
an  interference  with  ancient  lights  would  lie  in  cases  which 
did  not  justify  an  injunction  (o).  This  view  is  not  now  law* 
"Practically,"   says  Mellish,   IjJ.{p),  "in  my  opinion 

(^)  Shelf er  v.  City  of  London  Electric  Lighting  Co.,  iwpra,  pp.  316, 
322.  See  »tfr  Vauohan-Williams,  lj.i.,  in  Jordesoti  v.  Sutton  Om  Co., 
[1899]  2  Ch.  217,  p.  259. 

Qi)  Shelf  er  v.  City  of  L&ndon  Electric  Lighting  Co.,  supra,  p.  315. 

(0  See  Sadler  v.  Great  Western  Rail.  Co.,  [1895]  2  Q.  B.  688,  pp.  692^ 
693. 

(*)  Lambton  v.  Mellish,  [1894]  3  Ch.  163. 

{I)  Per  Chitty  in  Lambton  v.  Mellish,  supra. 

(rn)  Cliaseviore  v.  Richards  (1859),  7  H.  L.  Cas.  349,  p.  371. 

In)  Per  Lords  HsBSCHELL  and  Davey  in  Sadler  v.  Great  Western 
Rail.  Co.,  [1896]  A.  C.  450,  pp.  464,  456.  An  injunction  was,  however, 
granted  nnder  similar  circnmstances  in  Thorpe  v.  Brumfitt  (1873).  8  Ch.  650. 

(o)  Attorney-General  v.  Mchol  (1809),  16  Ves.  338  ;  Jackson  v.  lyuke 
of  Newcastle  (1864),  3  D.  J.  &  S.  275. 

(rt  Leech  V.  Schweder  (1874),  9  Ch.  463,  p.  476. 
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there  is  no  difference  with  respect  to  light  in  the  amount  of 
damages  which  would  entitle  a  person  to  maintain  an  action 
at  law,  and  that  which  would  entitle  him  to  file  a  bill  in 
equity."  "If  the  court  is  satisfied,"  said  the  Court  of 
Appeal  (q),  **  that  in  that  event,"  i.e.,  the  erection  of  a 
building,  *'  the  plaintiff  would  have  a  good  cause  of  action, 
the  plaintiff  is  entitled,  as  a  matter  of  right,  to  an  injunction 
to  prevent  the  defendant  from  interfering  with  his  ancient 
light.''  Where  a  plaintiff  has  altered  his  ancient  lights  in 
such  a  manner  that  the  defendant  cannot  obstruct  new  lights 
without  to  some  extent  obstructing  the  ancient  lights,  an 
injunction  may  nevertheless  be  granted,  although  it  in  effect 
not  only  preserves  the  ancient  lights,  but  enables  the 
plaintiff  to  acquire  a  title  to  the  new  ones  (r). 

Even  where  the  violation  of  a  proprietary  right  has  caused  Interference 
the  plaintiff  no  actual  damage,  he  will  be  entitled  at  law  to  ^f  water, 
recover  damages,  if  a  continuance  or  repetition  by  the  defen- 
dant for  a  sufficient  length  of  time  of  the  acts  done  by  him 
would  give  him  a  prescriptive  right  to  do  them.  He  will  be 
entitled  under  the  same  circumstances  to  an  injunction. 
Hence,  an  injunction  will  be  granted  as  a  matter  of  course 
where  the  flow  of  water  to  a  lower  riparian  owner  is 
materially  affected  either  in  quantity  or  quality  by  the  acts 
of  the  upper  riparian  owner,  although  the  diminution  has 
not,  when  the  injunction  is  applied  for,  caused  the  lower 
owner  any  appreciable  damage  (s).  It  is  immaterial  whether 
the  upper  riparian  owner  claims  a  right  to  do  the  acts  com- 
plained of,  or  whether  he  admits  that  his  conduct  is  illegal, 
so  long  as  he  expresses  the  intention  of  persevering  in  it  {t). 
On  the  other  hand,  if  the  upper  riparian  owner  does  an  act 
by  which  the  accustomed  flow  is  not  affected  in  quantity  or 
quality,  the  lower  owner  cannot  maintain  an  action  or  obtain 
an  injunction,  although  the  act  done  is  not  within  the  legal 
powers  of  the  upper  owner.  The  reason  is,  that  no  con- 
tinuance for  twenty  years  or  any  other  period  of  the  illegal 

(^)  ffome  and  Gdonial  Stores  v.  ColU,  [1902]  1  Ch.  302,  p.  312. 
(r)  Aynsley  Y.  Olorer  (1875;,  18  Eq.  544  ;  10  Ch.  283. 
(*)  Clowes  y.  Staffordshire  Potteries  Co.  (1872),  8  Ch.  125 ;    Pen- 
nington  v.  Brinsop  Hall  Coal  Co.  (1877),  5  Ch.  D.  769. 
(0  Roberts  v.  Qwyrfai  District  Council,  [1899]  2  Ch.  608. 
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user  will  prejudice  the  lower  owner  in  respect  of  the  rights 
which  he  would  have  at  any  time  if  the  upper  owner  sends 
down  the  water  diminished  or  polluted  (u). 

Mandatory         Different  considerations  apply  to  mandatory  injunctions. 

injunctions,  ^  mandatory  injunction  is  defined  by  Lord  Westbuby  {x) 
as  ''  an  order  compelling  a  defendant  to  restore  things  to  the 
condition  in  which  they  were  at  the  time  when  the  plaintifTs 
complaint  was  made."  Mandatory  injunctions  have  been 
granted  to  restrain  the  violation  of  equitable  proprietary 
rights,  e.g,f  to  compel  tenants  for  life  unimpeachable  of 
waste  to  restore  or  put  in  repair  houses  which  they  had 
pulled  down  or  defaced  (y).  They  may  also  be  granted  to 
restrain  the  breach  of  negative  covenants  running  with  the 
land  in  equity,  e.g.,  covenants  not  to  build (ar).  But  they 
are  most  frequently  granted  in  the  case  of  buildings  which 
have  been  erected  so  as  to  interfere  with  ancient  lights. 

There  is  a  distinction  between  cases  where  the  work  the 
continuance  of  which  it  is  sought  to  restrain  is  completed 
at  the  commencement  of  the  action,  and  cases  where  it  is 
commenced  or  continued  after  the  commencement  of  the 
action.  Although  the  work  is  completed  before  the  com- 
mencement of  the  action,  a  mandatory  injimction  will  as  a 
rule  be  granted  if  the  defendant  knew  that  he  was  doing 
wrong  when  he  had  the  work  done,  and  if  the  work  causes 
serious  damage  to  the  plaintiff.  Thus,  a  mandatory  injunc- 
tion has  been  granted  although  the  work  was  completed 
before  action  brought,  where  the  defendant  built  in  defiance 
of  a  restrictive  covenant  into  which  he  had  entered  (a),  and 
where  the  defendant  placed  pipes  in  a  highway,  deliberately 
and  knowing  that  his  act  was  a  mere  trespass  (6).     Where 

(tt)  Xeruit  v.  Great  Eastern  Rail  Co.  (1884).  27  Ch.  D.  122. 

(a*)  Isenbcrg  y.  East  India  Hoyue  Co.  (1863),  3  D.  J.  &  S.  263, 
p.  272. 

(y)  Vane  v.  Lord  Barnard  (1716),  2  Vera.  738  ;  Rolt  y.  Lord  Somer^ 
rille  (1737),  2  Eq,  Abr.  759,  pi.  8.  See  also  Rydt-r  v.  Bentham  (1750), 
1  Ves.  sen.  543. 

(::)  Bichnore  y.  Dimmer  (1902),  18  T.  L.  K.  416. 

i(i)  Attorney-Onwral  v.  Mid  Kent  Rail.  Co,  (1867),  L.  R.  3  Ch.  100 ; 
Oa^kin  v.  Balls  (1879),  13  Ch.  1).  324.  In  Bowes  v.  Law  (1870),  9  Eq. 
696,  Jam  ES,  V.-C,  refused  an  in  junction  on  the  groand  that  no  substantial 
injury  had  been  done  to  the  plaintiff. 

(J)  Ooodson  V.  Richardson  (1874),  9  Ch.  221. 
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the  work  done  constitutes  an  obstruction  to  ancient  lights, 
it  is  often  difficult  to  tell  until  the  work  is  completed 
whether  or  not  it  sensibly  diminishes  the  plaintiff's  access 
of  light,  and  the  defendant  may  be  ignorant  until  the 
adjudication  of  the  court  that  the  plaintiffs  lights  are 
•entitled  to  protection.  Where  the  defendant  has  acted 
bond  fide  and  completed  his  buildings  before  the  commence- 
ment of  the  action,  the  court  will  not  as  a  rule  restrain  the 
obstruction  of  an  ancient  light,  except  where  serious  damage 
would  be  done  to  the  plaintiff  by  allowing  the  obstruction  to 
remain (c).  In  Smithy,  Smith {d),  a  case  of  obstruction  of 
•ancient  lights,  Jessel,  M.E., granted  a  mandatory  injunction, 
although  the  work  was  completed  before  bill  filed,  on  the 
^grounds  that  (1)  the  defendant  knew  that  he  was  doing 
wrong ;  (2)  the  injury  to  the  plaintiff  was  very  serious ;  (3)  the 
■amount  laid  out  by  the  defendant  was  not  large;  (4)  the  plain- 
tiff was  in  occupation  of  the  house  whose  light  was  obstructed, 
and  (5)  he  had  complained  as  soon  as  the  work  was  begun. 

Where  the  work  is  either  begun  or  continued  after 
action  brought,  the  plaintiff  is  primd  facie  entitled,  if  he  ^f 
proves  that  it  violates  his  legal  rights,  to  have  it  removed 
or  restored  to  the  state  in  which  it  stood  at  the  commence- 
ment of  the  action,  and  he  will  not  be  compelled,  as  a  rule, 
to  accept  damages  instead  {e).  Where  a  plaintiff  fails  in  the 
court  of  first  instance,  and  immediately  gives  notice  of  his 
intention  to  appeal,  the  defendant  builds  at  his  risk,  and 
will  be  compelled  to  pull  down  what  he  has  built,  if  the 
•Court  of  Appeal  is  in  favour  of  the  plaintiff  (/), 

Where  there  is  jurisdiction  to  grant  an  injunction  at  the  Interlocutory 
trial  for  the  purpose  of  protecting  a  right  established  by  the  i°i^«<^^i«>^- 
plaintiff,  there  is  also  jurisdiction  to  grant  an  injunction 
before  the  trial  for  the  purpose  of  protecting  a  primd  facie 
right,  until  the  existence  or  non-existence  of  that  right  can 

(o)  Isenberg  y.  Eaxt  Iiidla  ITimse  Co,  (1863),  3  D.  J.  &  S.  263  ; 
Durell  T.  Pritchard  (1865),  L.  R.  1  Ch.  244  ;  City  of  Londvn  Brewery 
Co.  V.  Tennant  (1873),  9  Ch.  212,  p.  219. 

(i)  (1875).  20  Eq.  500. 

(e)  Kelk  V.  Pearson  (1871),  6  Ch.  809;  Krehl  y.  Burrell  (1879), 
7  Ch.  D.  551  ;  11  Ch.  D.  146. 

(/)  Parker  ▼.  First  Avenue  Hotel  Co.  (1883),  24  Ch.  D.  282  ;  Home 
4ind  Colonial  Stores  v.  Colls,  [19021  1  Ch.  302. 
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be  established  in  the  proceedings.  In  order  to  entitle  & 
plaintiff  to  obtain  an  interlocutory  injunction,  he  must  make 
out  a  strong  primd  facie  case  that  he  will  succeed  at  the 
trial.  He  will  not  get  an  injunction  unless  the  court  is  satis- 
fied that,  if  the  evidence  remains  as  it  is,  he  will  probably 
get  judgment  in  his  favour  (g).  Where  such  a  strong  primd 
facie  case  is  made  out,  the  court  in  determining  whether  an 
interlocutory  injunction  shall  be  granted  or  refused,  is 
guided  by  the  question  of  comparative  convenience  and 
inconvenience. 

Court  may  From  an  early  time  the  court  has  put  a  defendant  upon 

impose  terms  ^q^j^q  ^g  ^  condition  of  not  granting  the  injunction.     E.g.,  if 
dant.  an  injunction  is  sought  to  restrain  the  infringement  of  a 

patent  or  copyright,  the  defendant  may  be  required  to  keep 
an  account,  or,  if  an  injunction  is  sought  to  restrain  an 
interference  with  ancient  lights,  he  may  be  required  to  under- 
take to  pull  down  the  building  in  course  of  erection.  By 
these  means  the  court  has  been  able  in  most  cases  to  protect 
a  plaintiff  against  any  injury  which  might  be  occasioned  by 
the  continuance  of  the  acts  which  he  complained  of,  until 
the  rights  of  the  parties  could  be  determined.  On  the  other 
hand,  if  an  injunction  was  granted  before  the  trial  and  it 
turned  out  at  the  trial  that  the  defendant  was  acting  within 
his  rights,  the  court  had  no  means — until  the  middle  of  the 
nineteenth  century — of  compensating  the  defendant  for  the 
loss  which  he  had  suffered  by  being  prevented  from  doing 
what  he  had  a  perfect  right  to  do.  It  followed  that  if  the 
right  of  the  plaintiff  was  disputed,  the  court  seldom  granted 
an  interlocutory  injunction  unless  it  could  see  that  the 
defence  was  frivolous  (h). 

Undertaking       The  undertaking  as  to  damages  was  invented  by  Knioht- 

^maces.        Bruce,  V.-C,  and  was  originally  inserted  only  in  ex  parte 

orders    for    injunctions.      By    degrees    the    practice    was 

extended  to  all  cases  of  interlocutory  injunctions  {i).     The 

0/)  Griffifk  V.  BlaJifi  (1884),  27  Ch.  D.  474;  Challender  t.  Royle 
(1887),  36  Ch.  1).  425,  pp.  486,  443. 

(A)  Shreivsbvry  and  Birmingham  Rail.  Co.  v.  London  and  Xorth 
Wcftern  Rail.  Co.  (1S50),  3  Macii.  &  G.  70,  p.  77. 

(0  Chapptll  V.  Davidson  (1856),  8  D.  M.  &  G.  1 
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court  as  a  rule  only  grants  an  interlocutory  injunction  on 
condition  of  the  plaintiff  undertaking  to  abide  by  any  order 
which  the  court  may  make  as  to  damages,  in  case  the  court 
should  thereafter  be  of  opinion  that  the  defendant  has  sus- 
tained any,  by  reason  of  the  order,  which  the  plaintiff  ought 
to  pay  (k).  The  undertaking  is  not  confined  to  the  person 
restrained,  but  applies  as  a  rule  to  all  defendants  who  have 
asked  for  it  (Z).  The  undertaking  is  not  confined  to  cases 
where  the  plaintiff  has  been  guilty  of  some  misrepresenta- 
tion or  suppression  in  obtaining  the  injunction.  Whenever 
the  undertaking  is  granted,  and  the  plaintiff  ultimately  fails 
on  the  merits,  an  inquiry  as  to  damages  will  be  granted, 
unless  there  are  special  circumstances  to  the  contrary  (m). 
The  damages  are  confined  to  loss  which  is  the  natural 
consequence  of  the  injunction  under  the  circumstances  of 
which  the  party  who  obtains  it  has  notice.  Thus,  where  an 
injunction  has  been  granted  to  restrain  the  defendant  from 
building,  damages  include  a  claim  by  the  builder  in  conse- 
quence of  the  injunction  compelling  the  defendant  to  break 
his  contract  with  him ;  they  do  not  include  the  loss  of  the 
advantage  of  a  beneficial  lease  which  the  defendant  had 
entered  into  a  binding  contract  to  grant  (n). 

The  question,  then,  is  this  where  the  court  is  considering 
whether  to  grant  or  not  to  grant  an  injunction :  If  an  injunc- 
tion is  granted,  and  turns  out  to  have  been  wrongly  granted, 
will  damages  be  a  sufi&cient  compensation  to  the  defendant? 
Or,  on  the  other  hand,  if  the  injunction  is  not  granted,  and  it 
turns  out  that  it  should  have  been  granted,  will  the  plaintiff 
be  indemnified  by  having  an  account?  Thus  an  interlocutory 
injunction  will  be  refused  where  the  injury  done  to  the  defen- 
dant would  be  irreparable,  and  such  as  no  damages  could 
compensate,  or  where  it  would  be  very  difficult  to  estimate 
the  amount  of  damages.  The  owner  of  a  market  sought  an 
injunction  to  prevent  an  auctioneer  from  selling  animals, 
the  sale  of  which,  the  plaintiff  alleged,  amounted  to  an 
infringement  of  his  franchise.     It  was  held  that  it  would  be 

(Ar)  1  SctoD,  5th  ed..  p.  455  ;  6th  ed.,  p.  518. 

(0  Tucker  v.  JVew  Brunmoich  Trading  Co.  (1890),  44  Ch.  D.  249. 

(m)  OHtfith  V.  Blake  (1884),  27  Ch.  D.  474. 

(»)  Sviith  V.  Bay  (1882),  21  Ch.  D.  421. 
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difficult  to  determine  the  damages  which  the  defendant 
would  sustain  in  being  prevented  from  beginning  a  trade 
which  might  become  very  valuable  to  him,  while  the  plaintiff 
could  be  amply  compensated  in  damages  for  the  temporary 
withdrawal  of  some  business.  The  injunction  was  therefore 
refused,  the  defendant  undertaking  to  keep  an  account  of  the 
animals  received  by  him  for  sale  and  his  profits  therefrom  (o). 

There  was  an  old  rule  that  the  court  would  not  direct  a 
defendant  to  perform  an  act  on  interlocutory  application. 
If,  however,  a  defendant,  on  receiving  notice  that  an  injimc- 
tion  is  about  to  be  applied  for,  runs  up  a  building,  he  may 
be  ordered  to  pull  it  down  without  regard  to  what  the  result 
of  the  trial  may  he{p). 

Interlocutory  The  jurisdiction  to  grant  an  interlocutory  injunction  in  a 
in^caros^?  libel  action  requires  special  treatment.  "  To  justify  the 
libel  and  court  in  granting  an  interim  injunction,"  said  Lord  Esheb  (g)> 
8  an  er.  ,,.^  must  come  to  a  decision  upon  the  question  of  libel 

or  no  libel,  before  the  jury  decided  whether  it  was  a  libel  or 
not.  Therefore  the  jurisdiction  was  of  a  delicate  nature. 
It  ought  only  to  be  exercised  in  the  clearest  cases,  where 
any  jury  would  say  that  the  matter  complained  of  was- 
libellous,  and  where,  if  the  jury  did  not  so  find,  the  court 
would  set  aside  the  verdict  as  unreasonable."  This  language 
was  approved  by  Cotton  and  Lopes,  L.JJ.,  in  Liverpool 
Eousehold  Stores  Association  v.  Smith  (r),  by  the  full  Court 
of  Appeal  in  Bonnard  v.  Ferryman  (5),  and  by  Lopes  and 
Davey,  L.JJ.  {di^s.  Halsbury,  C),  in  Monson  v.  Tus- 
sauds(t).  ''I  understand  the  court  in  that  case,"  said 
Davey,  L.J.  (w),  referring  to  Bonnard  v.  Ferryman,  **  to 
have  judicially  laid  down  for  themselves  a  rule  of  practice, 
which  is  binding  upon  me,  with  regard  to  the  circumstances 
under  which  the  court  ought  to  grant  an  interlocutory 
injunction  pending  the  trial  in  cases  of  libel ;  or,  in  other 
words,  to  have  defined  the  conditions,  subject  to  which  it  is 

(0)  Murs  V.  Payrte  (1879),  12  Ch.  D.  468.  • 

(  »)  Daniel  v.  Ferguson^  [1891]  2  Ch.  27  ;   Von  Joel  y,  i7ipm*<?y,[189o] 
2  Ch.  774. 
(q)  Covhon  v.  CouUon  (1887),  3  T,  L.  K.  846. 

(r)  (1887),  37  Ch.  D.  170.  (0  [1894]  1  Q.  B.  671. 

(*)  [1891]  2  Ch.  269.  (»)  Ibid,,  p.  697. 
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'  just  and  convenient '  to  grant  an  injonction  in  such  cases." 
The  principles  upon  which  the  court  goes  in  granting  or 
refusing  an  interlocutory  injunction  are  the  same  whether 
the  libel  affects  trade  or  property,  or  whether  it  affects 
character  only  (ar).  The  court  has  also  jurisdiction  to  grant 
injunctions  in  cases  of  slander.  In  Hermann  Loog  v. 
Bean  (y)  the  jurisdiction  was  treated  as  confined  to  such 
slanderous  statemeuts  as  are  naturally  calculated  to  injure 
the  property  and  trade  of  the  person  against  whom  they  are 
directed ;  but  it  was  assumed  that  the  jurisdiction  in  cases 
of  libel  was  similarly  restricted,  which  is  not  the  case. 

Accounts. 

A  court  of  equity  grants  an  account  not  merely  to 
claimants  upon  an  equitable  title,  but  also  in  aid  of  legal 
rights.  It  grants  an  account  in  aid  of  legal  rights  in  three 
classes  of  cases. 

1.  A.  might  bring  an  action  at  law  against  B.  for  the  Jurisdiction 
balance  to  be  found  due  from  B.  on  taking  the  account  where 
between  him  and  A.,  either  where  B.  was  liable  under  a  complicated 
contract  to  pay  money  to  A.  or  where  B.  was  A.'s  agent  to  2j^^®™  " 
receive  money  on  A.'s  behalf.     Courts  of  equity  here  had  relation^ 
from  the  earliest  time  a  concurrent  jurisdiction  with  courts 
of  law,  but  before  the  Judicature  Act  they  only  exercised 
this  jurisdiction  where  the  account  was    mutual  (z)    or 
complicated  (a),  or  where  the  plaintiff  and  defendant  stood 
in   the  relation  of  principal  and  agent  (b).     One  of  the 
commonest  cases  in  which  an  accoimt  was  sought  in  equity 

(a?)  Per  Halsbuby,  C.  and  Davey,  L.J.,  in  Monson  v.  Tussauds, 
[1894]  1  Q.  B.  671,  pp.  690,  698.  A  difltinction  was  taken  in  earlier 
cases,  f.<7.,  by  Chitty,  J.,  in  Collard  v.  Marsliall,  [1892]  1  Ch.  571, 
between  trade  libels  and  libels  affecting  character. 

(y)  (1884),  26  Ch.  D.  306. 

(s)  Phillips  V.  Phillips  (1852),  9  Ha.  471  ;  Pad  wick  v.  Hurst  (1854), 
18  B.  575.  In  order  that  an  account  might  be  mutual,  each  of  the  parties 
must  have  received  and  paid  on  the  other's  account. 

(fl)  Tajr  Vale  Bail.  Co,  v.  Mxan  (1847),  1  H.  L.  Cas.  111. 

(J)  Phillips  V.  Phillips,  svpra ;  Jiarry  v.  Sterrns  (1862),  31  B.  258  ; 
Makepeace  r.  Rogers  (1865),  4  D.  J.  &  S.  649.  An  agent  could  not  as  a 
role  sue  his  principal  in  eqaity  for  an  account,  as  the  element  of  confidence 
was  wanting  (^Padwiek  v.  Stanley  (1852),  9  Ha.  627 ;  SSniith  v.  Lereaux 
(1863),  2  1).  J.  &  S.  1). 
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Account  as 
ancillary  to 
injunction. 


was  where  one  partner  filed  a  bill  against  his  co-partners 
for  the  dissolution  of  the  partnership,  and  prayed  for  an 
account  of  partnership  dealings  and  transactions  for  the 
purpose  of  obtaining  the  share  of  the  profits  due  to  him; 
and  by  the  Judicature  Act  the  taking  of  partnership  or  other 
accounts  is  expressly  assigned  to  the  Chancery  Division  (c). 
Since  that  Act  no  action  of  account,  except  where  the 
account  is  of  the  simplest  character,  ought  to  be  brought  in 
the  Queen's  Bench  Division  (d). 

2.  A  court  of  equity  also  granted  an  account  where  the 
plaintiff  would  have  had  a  legal  right  to  have  money  ascer- 
tained and  paid  to  him  by  the  defendant,  if  the  defendant 
had  not  wrongfully  prevented  the  right  from  accruing  to 
the  plaintiff.  In  that  case  a  court  of  law  could  only  give 
unliquidated  damages  for  the  defendant's  wrongful  act,  but 
the  court  of  equity  could  ascertain  what  would  have  been 
due  and  payable  if  the  defendant  had  acted  properly,  and 
could  order  him  to  pay  the  amount  (e). 

3.  Where  an  injunction  was  granted  to  restrain  the 
threatened  violation  of  a  legal  right  or  where,  at  the  com- 
mencement of  the  proceedings,  there  was  jurisdiction  to 
grant  an  injunction,  courts  of  equity,  in  order  to  prevent  a 
multiplicity  of  suits,  also  gave  satisfaction  for  any  violation 
that  had  already  taken  place.  The  jurisdiction  to  give 
satisfaction  in  the  case  of  a  legal  demand  arising  from  tort 
was  ancillary  to  the  jurisdiction  to  grant  an  injunction.  If 
at  the  commencement  of  the  suit  there  was  no  jurisdiction 
to  grant  an  injunction,  the  court  refused  to  entertain  a  suit 
for  satisfaction  (/).  As  the  suit  for  satisfaction  took  the 
place  of  an  action  at  law  for  the  same  demand,  it  might 
have  been  expected  that  the  same  amount  would  have  been 
recoverable  in  equity  and  at  law.  This,  however,  was  not 
so.     The  account  which  was  given  in  equity  wherever  a 

(c)  36  &  37  Vict.  c.  66,  8.  34. 

(<f)  Ledie  v.  Clifford  (1884),  60  L.  T.  690. 

(e)  Mclnt4)8h  V.  Great  Western  Rail,  Co,  (1850),  2  Macn.  &  G.  74. 

(/)  JesuH  College  v.  Bloom  (1745),  3  Atk.  262  ;  Baily  v.  Taylor 
(1829),  1  R.  &  M.  73  ;  Parrott  v.  Palmer  (1834),  3  My.  &  K.  632,  p.  640  ; 
Higginbotham  v.  Hawkins  (1872),  L.  R.  7  Ch.  676.  Lord  Habdwicice'S 
opinion  seems  to  have  flactoated  on  this  point.    See  1  Dick.  211. 
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legal  wrong  was  committed — whether  by  waste  in  cutting 
timber  or  digging  coal — by  trespass  upon  the  plaintiffs 
mines — or  by  an  infringement  of  copyright  or  patent  right 
was  an  account  of  the  profit  which  the  wrongdoer  made  by 
his  wrongful  act.  The  reason  for  the  inconsistency  between 
the  equitable  and  the  legal  remedy  appears  to  be  this.  A 
court  of  equity,  where  a  plaintiff  came  properly  for  an 
injunction  in  respect  of  waste,  also  granted  him  an  account ; 
and,  as  he  was  often  a  person  who  could  not  have  recovered 
damages  at  law,  there  was  no  reason  for  following  strictly 
the  legal  measure  of  satisfaction.  In  such  a  case  the  balance 
found  due  on  taking  the  account  was  directed  to  be  laid  up 
for  the  benefit  of  the  person  absolutely  entitled.  The  court 
therefore  was  free  to  adopt  its  own  measure,  which  (as  has 
been  already  pointed  out)  was  invariably  determined  by  the 
gain  of  the  wrongdoer  and  not  by  the  loss  of  the  person 
wronged.  This  principle  was  extended  to  cases  of  patents 
and  copyrights,  although  there  the  plaintiff  was  always 
absolutely  entitled  to  the  balance  found  due  on  taking  the 
account  (gf).  **  The  court  by  the  account,"  said  Wigram,  V.-C„ 
in  a  copyright  case  (/&),  ''  as  the  nearest  approximation  which 
it  can  make  to  justice,  takes  from  the  wrongdoer  all  the 
profits  he  has  made  by  his  piracy,  and  gives  them  to  the 
party  who  has  been  wronged.  In  doing  this  the  court  may 
often  give  the  injured  party  more,  in  fact,  than  he  is  entitled 
to,  for  non  constat  that  a  single  additional  copy  of  the  more 
expensive  book  would  have  been  sold,  if  the  injury  by  the 
sale  of  the  cheaper  book  had  not  been  committed." 

The  character  of  the  account  varies  according  as  it  is  Distinctions 
given  in  support  of  an  equitable  or  in  support  of  a  legal  ^^e 
claim.  and  legal 

First.  At  common  law  no  action  of  tort  can  be  brought 
against  the  legal  personal  representative  of  a  wrong- 
doer. To  this  rule  there  is  one  exception.  Where  pro- 
perty or  the  proceeds  or  value  of  property  belonging  to 
A.  have  been  appropriated  by  B.  and  added  to  his  own 
estate,  the  property  or  its  proceeds  or  value  may  be  traced 

O)  Hogg  T.  Kirhy  (1803),  8  Ves.  215,  p.  223. 
(70  Colbnm  v.  Simms  (1843),  2  Ha.  643,  p.  560. 
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after  B.'s  death  to  his  assets  and  recaptured  there  by  A.  (i). 
On  the  other  hand,  where  there  is  nothing  among  B.'s 
assets  that  in  law  or  in  equity  belongs  to  A.,  and  the 
damages  which  have  been  done  to  him  are  unliquidated  and 
uncertain,  B/s  legal  personal  representative  cannot  be  sued 
merely  because  B.  may  have  saved  expense  by  committing 
the  tort  complained  of.  Thus,  a  claim  to  be  compensated 
for  the  secret  and  tortious  use  made  by  B.  of  the  under- 
ground ways  and  passages  under  A.'s  farm  for  the  purpose 
of  conveying  B.'s  coal  and  ironstone  is  in  substance  a  claim 
for  trespass  and  dies  with  the  person  (k).  Where  a  court  of 
equity  gives  satisfaction  for  a  legal  wrong,  it  follows  the 
law  {I).  Thus,  an  account  is  not  given  in  equity  of  permis- 
sive waste  (m),  but  a  lord  of  a  manor  is  entitled  as  against 
the  executor  of  a  customary  tenant  to  an  account  of  copper- 
ore  dug  by  the  tenant  and  sold  by  him  (n).  Where  a  court 
of  equity  is  granting  purely  equitable  relief,  the  maxim  that 
a  personal  action  dies  with  the  person  has  no  application. 
If  a  trustee  in  the  strict  sense  disposes  of  trust  property  in 
breach  of  trust,  he  may  be  treated  as  still  retaining  it  in  his 
hands,  and,  therefore,  his  legal  personal  representative  may 
be  charged  with  the  amount  so  retained  (o).  Equitable 
waste  is  a  breach  of  trust  (_p).  Hence,  if  a  tenant  for  life 
unimpeachable  of  waste  cuts  ornamental  timber  (q)  or  pulls 
down  a  mansion  house  (r),  his  estate  is  chargeable  with  the 
proceeds  of  the  waste  committed. 

Secondly.  Where  a  court  of  equity  grants  an  account  in 
aid  of  a  legal  claim  either  under  its  concurrent  jurisdiction  (s) 

(i)  Sir  Henry  Sherrington's  Case  (1582),  Savile,  40  ;  Perkinson  v. 
OUford  (1638),  Cro.  Car.  539  ;  Peek  v.  Ourney  (1873),  L.  R.  6  H.  L.  377, 
p.  392  ;  In  re  Duncan,  [1899]  1  Ch.  887. 

(A)  Phillips  V.  Hovifray  (1883),  24  Ch.  D.  439. 

(Z)  Peek  V.  Ourney,  supra  ;  Phillips  v.  Homfray,  mpra, 

Im)  Turner  v.  Buck  (1714),  22  Vin.  Abr.  523,  pi.  9  ;  Marquis  of 
Lansdoume  v.  Marchioness  of  Lansdowne  (1820),  1  J.  &  W.  522. 

(«)  BisJiop  of  WincJiester  v.  Knight  (1717),  1  P.  Wms.  406. 

00  P.  108. 

Ip)  Marquis  of  Ormonde  v.  Kynersley  (1820),  5  Madd.  369. 

Ql)  Marquis  of  Ormonde  v.  Kynersley,  supra. 

(r)  Luke  of  Leeds  v.  Fori  of  Amherst  (1846),  14  Sim.  357 ;  2  Phil. 
117. 

(*)  Foley  V.  HUl  (1844),  1  Phil.  399  ;  Knox  v.  Gye  (1872),  L.  R.  5  H.  L. 
656. 
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or  as  ancillary  to  an  injunction  (i),  the  right  to  an  account 
is  only  barred  by  the  same  lapse  of  time  as  would  have 
barred  the  legal  remedy  for  which  the  account  is  substi- 
tuted. But  where  an  account  is  granted  in  aid  of  an 
equitable  claim,  the  right  of  the  plaintiff  may  be  limited 
by  his  laches  or  acquiescence. 

Thirdly.  Where  an  account  is  given  to  a  claimant  suing 
upon  an  equitable  title,  the  defendant  is  always  chargeable 
with  interest  upon  the  sums  received  or  which  ought  to 
have  been  received  by  him.  Thus,  interest  is  normally 
given  in  suits  by  cestuis  que  trust  against  their  trustees ; 
interest  is  given  to  a  mortgagee  on  sums  with  which  he  is 
entitled  to  be  credited  in  a  redemption  action,  and  interest 
is  given  in  an  account  of  the  proceeds  of  equitable  waste  {u). 
But  where  an  account  is  given  under  the  concurrent  juris- 
diction, equity  follows  the  law  and  interest  is  allowed  or 
refused  according  as  it  would  be  allowed  or  refused  on  the 
corresponding  legal  demand  (x).  Where  an  account  is  given 
of  money  which  the  plaintiff  would  have  been  entitled  to 
receive  at  law  if  the  defendant  had  not  wrongfully  prevented 
his  right  from  accruing  to  him,  interest  is  given  where  the 
money,  if  it  had  become  payable  at  law,  would  at  law  have 
carried  interest  {y). 

The  right  to  an  account  of  profits  is  entirely  distinct  from  Distinction 
the  right  to  damages.     After  the  Judicature  Act  as  before  ^*''^®®?  * 
it,  an  account  of  profits  cannot  be  given  in  respect  of  a  tort  profits  and 
except  as  ancillary  to  an  injunction.     A  court  of  equity  can  <^'°*go«- 
now  grant  damages  for  a  legal  wrong  either  under  Lord 
Oaims'  Act  {z)  or  under  its  common  law  jurisdiction  (a) : 
and  the  plaintiff  has  his  option,  since  Lord  Cairns'  Act,  of 
taking  either  an  account  of  profits  or  an  inquiry  as  to 
•damages ;  but  he  cannot  take  both  (b),    **  If  you  take  an 

(0  Seagram  v.  KnigJU  (1867;,  L.  R.  2  Ch.  628  ;  Higginhotliam  v. 
Jffawkifu  (1872),  7  Ch.  676. 

(m)  See  Phillips  v.  Homfray,  [1892]  1  Ch.  465. 

Ir)  Booth  V.  Leycejfter  (1838),  1  Kee,  247  ;  3  My.  &  Cr.  459  ;  London 
Chatham  and  Doter  Rail.  Co.  v.  South  Eaatern  Rail,  Co,,  [1892]  1  Ch.  120. 

(y)  Per  Lindlky,  L.J.,  in  LondoTi^  Chatham  and  Dover  Rail,  Go,  v. 
JSimth  Eastern  Rail.  Co.,  supra,  p.  142. 

(5)  21  &  22  Vict.  c.  27.  (a)  P.  18. 

C6)  Keilson  v.  BeUs  (1871),  L.  R.  5  H..L.  1 ;  Be  VUre  v.  Betts  (1873), 
L.  R.  6  H.  L.  319. 
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account  of  profits,"  says  Lord  Westbury,   in  a  patent 
case  (c),  **  you  condone  the  infringement." 
Damages  at        There  are    several  important    differences  between    the 

common  law  i         ••t'i*         .  j.t  i.'i.'l      j.l 

and  under       common  law  jurisdiction  to  grant  damages  which  by  the 

Lord  Cairns'   Judicature  Act  is  now  vested  in  every  division  of  the  High 
Court,  and  the  jurisdiction  conferred  by  Lord  Cairns'  Act. 

First,  the  common  law  jurisdiction  may  be  exercised 
although  the  plaintiff  does  not  seek  either  an  injunction 
or  specific  performance.  Under  Lord  Cairns'  Act  damages 
can  only  be  granted  in  addition  to  or  in  substitution  for  an 
injunction  or  specific  performance.  Damages  cannot  be 
given  under  that  Act  if,  when  the  writ  was  issued,  there 
was  no  case  either  for  an  injunction  {d)  or  for  specific 
performance  (e).  But  they  may  be  given  under  that  Act  if 
there  was  jurisdiction  to  grant  an  injunction  when  the  writ 
was  issued  although  it  cannot  be  granted  at  the  trials 
e,g.,  if  an  injunction  is  sought  to  restrain  the  infringement 
of  a  patent  which  was  in  existence  at  the  issue  of  the  writ 
but  expired  before  the  hearing  (/).  And  they  may  be  given 
although  a  mandatory  injunction  is  sought  and  the  circum- 
stances are  not  such  that  it  would  normally  be  granted  (g). 

Secondly,  damages  may  be  given  under  Lord  Cairns'  Act 
for  the  violation  of  an  equitable  right,  e,g,j  for  the  breach  of 
a  covenant  which  only  runs  with  the  land  in  equity  (i^). 
Under  the  common  law  jurisdiction  damages  can  only  be 
given  for  the  violation  of  a  legal  right  or  legal  contract. 
Thus,  they  cannot  be  given  under  the  common  law  jurisdic- 
tion for  the  breach  of  a  contract  which  is  only  enforceable 
by  virtue  of  the  doctrine  of  part  performance,  as  that  con- 
tract (before  the  Act)  could  not  have  been  sued  on  at  law  (t). 

Thirdly,  under  the  common  law  jurisdiction  damages  can- 
not be  given  for  a  prospective  injury.    Thus,  if  A.  obstructs 

(c)  NeiUim  v.  BetU^  supra,  p.  22. 

IdT)  Durell  v.  Pritch/ird  (1865),  L.  U.  1  Ch.  244 ;  Aynsley  v.  Glorer 
(1874),  18  Eq.  544,  p.  564  ;  I^octor  v.  jBayley  (1889),  42  Ch.  D.  390. 

(e)  FerffVJfon  v.  Wilson  (1866),  L.  R.  2  Ch.  77;  Ilipgrave  v.  Case 
(1885),  28  Ch.  D.  356  ;  Lavery  v.  Pursell  (1888),  39  Ch.  D.  508,  p.  518. 

(/)  DarmpoH  v.  Rylands  (1865),  L.  R.  1  Eq.  302. 

(^)  City  of  London  Brewery  Go.  v.  Tenna^it  (1873),  9  Ch.  212. 

(A)  Eastwood  V.  Lerer  (1863),  4  D.  J.  &  S.  114. 

(0  Lavery  v.  Pursell^  supra. 
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B/s  ancient  lights  or  makes  B.'s  house  uninhabitable  by 
noises  or  stinks,  B.  can  only  recover  damages  under  the 
common  law  jurisdiction  up  to  the  date  of  the  assessment. 
Under  Lord  Cairns'  Act  damages  may  be  given  in  respect  of  a 
prospective  injury,  where  at  the  time  of  the  writ  issued  the 
injury  has  already  given  a  right  to  damages  {k).  Lords 
Justices  Cotton,  Bowen  and  Fry  were  of  opinion  that 
there  is  no  jurisdiction  to  award  damages  where  the  injury 
is  not  yet  committed  but  only  threatened  (Z).  Lords  Justices 
LiNDiiET,  A.  L.  Smith,  and  Davey  declined  to  express  an 
opinion  on  this  point  (m). 

Eeceivers  and  Managers. 

The  court,  under  certain  circumstances,  may  appoint  a  Distinction 
receiver  of  property,  or  even  a  receiver  and  manager  (n).  A  between 
receiver  is  an  officer  of  the  court,  who  receives  rent  or  other  manager, 
income  and  pays  ascertained  outgoings.  A  receiver  as 
such  has  no  powers  of  management.  Thus,  if  a  receiver 
is  appointed  of  partnership  assets,  the  business  stops 
immediately.  He  collects  the  debts,  sells  the  stock-in- 
trade  and  other  assets,  and  then,  under  the  order  of  the 
court,  the  debts  of  the  concern  are  liquidated  and  the 
balance  divided.  Again,  if  a  receiver  is  appointed  of  a  mine, 
the  working  of  the  mine  is  stopped.  The  court  also  has 
jurisdiction  to  appoint  a  manager,  although  it  is  not  the 
practice  of  the  court  to  appoint  a  manager  of  a  business 
unless  with  a  view  to  winding  up  its  affairs.  The  manager 
of  a  business  can  buy  and  sell  and  carry  on  the  business. 
He  can  enter  into  new  contracts  for  the  purpose  of  carrying 
it  on,  e.g,,  engage  workmen.  He  must  not  speculate  vdth 
the  business,  but  he  is  entitled  to  carry  it  on  according  to 
the  general  course  of  business  adopted  in  the  trade  in 
question  (o). 

(*)  SheJ/er  v.  CUy  of  London  Electric  Lighting  Co.,  [1895]  1  Ch.  287. 

(0  Dreyfus  v.  Peruvian  Guano  Co,  (1889),  43  Ch.  D.  316. 

(w>)  Martin  v.  PHce,  [1894]  1  Ch.  276. 

(n)  Receivers  and  sequestrators  seem  to  have  been  originallj  identical. 
See  p.  35.  Bnt  they  were  afterwards  sharplj  distinguished  (^Rowley  y. 
Ridhy  (1784),  2  Dick.  622.  p.  630). 

(o)  In  re  Maneliester  and  MUford  Rail.  Co.  (1880),  14  Ch.  D.  645  ; 
Taylor  v.  Neate  (1888),  39  Ch.  D.  538. 
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Receiver  to 

preserve 

property 

pending 

litigation. 


Receiver 
by  way  of 
equitable 
execution. 


Originally  a  receiver  was  only  appointed  for  the  purpose 
of  preserving  property,  the  right  to  which  was  in  litigation, 
until  that  right  had  been  determined.  Thus,  a  receiver  was 
regularly  appointed  of  the  personal  property  of  a  deceased 
person,  pending  a  litigation  in  the  Ecclesiastical  Court  as  to 
the  right  of  probate  or  administration  (p).  But  the  court 
felt  great  difficulties  before  the  Judicature  Act  in  appointing 
a  receiver  of  land  in  aid  of  an  ejectment  action.  In  Earl 
Talbot  V.  Hope-Scott  (q).  Page- Wood,  V.-C,  laid  down  that^ 
where  the  plaintiff  alleged  a  mere  legal  title  in  himself,  the 
court  would  not,  as  a  rule,  turn  a  defendant  out  of  possession 
by  appointing  a  receiver.  The  court  would  only  act,  as  a  rule, 
where  the  possession  was  vacant.  The  principles  on  which 
the  court  now  acts  in  appointing  a  receiver  in  such  cases, 
were  considered  by  the  Court  of  Appeal  in  FoxweU  v.  Van 
Orutten(r)f  and  more  fully  in  John  v.  John{s).  Lind- 
LEY,  M.E.,  said  in  the  latter  case:  ''In  considering  each 
particular  case,  we  have  first  to  look  at  the  person  in  posses- 
sion and  consider  how  long  he  has  been  in  possession,  and 
whether  he  claims  under  any  and  what  title ;  we  must  look 
also  at  all  the  other  circumstances  which  may  be  material, 
and  the  risk  to  which  the  tenants  may  be  exposed  is  one  not 
to  be  lost  sight  of  "  {t).  In  this  case  a  receiver  was  appointed, 
as  the  court  was  of  opinion  that  the  defendant  had  no  title, 
and  that  the  rents  were  in  jeopardy. 

Where  a  receiver  had  been  appointed  on  an  interlocutory 
application,  and  was  in  possession  when  final  relief  was 
granted,  it  was  sometimes  found  convenient  to  make  use  of 
him  as  part  of  the  machinery  for  effecting  that  final  relief. 
Hence  arose  what  is  known  as  a  receiver  "by  way  of 
equitable  execution."  Courts  of  equity  from  an  early  time 
gave  equitable  relief  to  judgment  creditors  who  were  unable 
to  reap  the  fruits  of  their  judgment  by  taking  out  execution 
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(;?)  Watkins  v.  Brent  (1835),  1  My.  &  Cr.  97 ;  Rendall  v.  B4fruMl 
(1841),  1  Ha.  152  ;  Otcen  v.  Honian  (1853),  4  H.  L.  Cas.  997,  p.  1032. 

(fl')  (1858),  4  Kay  &  J.  96.  See  also  Bainhrigge  v.  Bnddeley  (1851X 
8  M^cn.  &  G.  413,  p.  420  ;  Garrow  v.  Ferrior  (1868),  3  Ch.  719. 

(r)  [18971  1  Ch.  64. 

(*)  [1898]  2  Ch.  573. 

(0  t.  578. 
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at  law  {u).  Belief  was  perhaps  originally  confined  to  setting 
aside  conveyances  made  by  debtors  for  the  purpose  of  putting 
their  property  out  of  a  creditor's  reach  (x).  But  it  was  soon 
extended  to  all  cases  where  the  debtor  had  an  equitable 
interest  which  (if  it  were  legal)  could  be  touched  at  law  (y). 
Thus,  equity  gave  relief  where  a  writ  of  elegit  had  been  sued 
out  and  the  interest  of  the  judgment  debtor  was  only  an 
equity  of  redemption ;  or  where  a  fi.  fa,  had  been  sued  out 
and  goods  could  not  be  taken  because  they  were  in  posses- 
sion of  a  third  party  who  claimed  a  lien  upon  them.  If  the 
plaintiff  in  equity  proved  a  primd  facie  title  to  relief  against 
the  property  in  question,  the  court  appointed  a  receiver  to 
preserve  it  in  medio  until  the  rights  were  determined ;  and 
at  the  hearing  directed  him  to  realise  the  interest  of  the 
judgment  debtor  in  the  property,  and  apply  the  proceeds  in 
or  towards  satisfaction  of  the  judgment  debt.  The  juris- 
diction is  not  exercised  for  the  purpose  of  giving  effect  to 
any  lien,  l^o  lien  is  created  by  the  judgment.  The  judg- 
ment creditor  comes  into  equity  to  have  the  same  benefit  by 
the  process  of  a  court  of  equity,  which  he  would  have  had  at 
law  if  no  legal  impediment  had  intervened  {z).  It  is  mis- 
leading to  say  that  the  receiver  is  given  by  way  of  equitable 
execution.  What  the  judgment  creditor  gets  by  the  appoint- 
ment of  a  receiver  is  not  execution  but  equitable  relief, 
which  is  granted  on  the  ground  that  there  is  no  remedy,  or 
no  adequate  remedy,  by  execution  at  law.  Hence,  a  receiver 
cannot  be  appointed  unless  the  court  is  satisfied  that  there 
are  circumstances  creating  the  equity,  on  which  alone  the 
jurisdiction  arises  (a). 

The  provision  of  the  Judicature  Act  which  enabled  the  Effect  of 
court  to  appoint  a  receiver  whenever  it  was  just  or  convenient  ^^JI^^^Sk^/qv 

upon  relief 

(tt)  In  re  SJiephard  (1889),  43  Ch.  D.  131  ;  Harris  v.  Beauohamp  given. 
Brothers,  [1894]  1  Q.  B.  801,  p.  807. 

(a?)  Smithier  v.  Lewis  (1686),  1  Vern.398  ;  Iligginsy,  TorJc  BuUditigs 
a>.  (1740),  2  Atk.  107;  1  D.  M.  &  G.  496  n;  Stilenian  y.  Ashdoion 
(1742),  2  Atk.  477. 

(y)  Balch  V.  Wastall  (1718),  1  P.  Wms.  446  ;  ShirUyy,  Watts  (1744), 
3  Atk.  200. 

(c)  Neate  v.  Duhe  oj  Marlborough  (1838),  3  My.  &  Cr.  407 ;  Anglo- 
Itali/in  Bank  v.  Davies  (1878),  9  Ch.  D.  275. 

(fl)  In  re  SUephard^  supra^  p.  138. 
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to  do  BO  (b),  affected  the  relief  given  by  the  court  to  judgment 
creditorB  in  the  foUo^ving  ways.  First,  before  the  Act  the 
creditor  was  obliged  to  institute  a  fresh  action  on  the  judg- 
ment in  order  to  obtain  relief.  He  may  obtain  it  now  on 
motion  or  summons  in  the  action  in  which  he  has  got  judg- 
ment (c).  Secondly,  before  the  Act  the  creditor  had  to  show 
that  he  had  taken  every  step  which  was  necessary  at  law 
for  the  purpose  of  rendering  his  judgment  effective.  Thus, 
if  he  sought  relief  against  land,  be  bad  to  show  that  he  had 
sued  oat  a  writ  of  elegit  {d).  If  his  claim  was  against 
tangible  chattels,  be  bad  to  show  that  be  bad  delivered  a 
^v^it  of  Ji.  fa.  to  the  sheriff,  and  that  the  sheriff  bad  made  a 
return  (g).  The  Act  has  made  these  formalities  unneces- 
sary (/).  Thirdly,  before  the  Act,  relief  in  equity  could 
only  be  had  where  there  was  no  remedy  at  law.  It  is  etill 
the  law  that  where  there  is  a  legal  remedy,  and  where  that 
remedy  is  available,  relief  by  the  appointment  of  a  receiver 
will  not  be  given  (^).  But  relief  will  now  he  given  although 
there  is  a  legal  remedy  if  there  is  a  difBculty  in  working  it 
out.  Thus,  in  In  re  Pope  {h),  a  receiver  was  appointed  of  a 
legal  interest  in  land,  at  the  instance  of  a  judgment  creditor, 
as  the  land  was  subject  to  an  equitable  mortgage  ;  and  the 
court  will  appoint  a  receiver  if  it  is  satisfied  that  the  judg- 
ment creditor  intends  to  make  away  with  property  liable  to 
execution  at  law,  for  the  purpose  of  defeating  his  creditors  (t) . 
Over  what  A  receiver  may  he  appointed  of  the  debtor's  equitable  re- 

'"°^?/mav  versionary  interest  in  personalty  (ft)  ;  and  a  receiver  has  been 
be  appointed,  appointed  of  the  debtor's  legal  remainder  in  land,  but  the 
appointment,  in  such  a  case,  does  not  enable  the  judgment 

P.  470. 

Smith  V.  Cowell  (1880),  6  Q.   B.   O,  7fi ;  Salt  v.    fiwuer   (1880), 
.  n.  541  ;  Holm-»  y.  Millagr.  [\%n]  1  Q.  B.  6B1.  p.  556. 

Neate  y.  Dnie  of  .Varlb-iravnh  (183S).  3  ^fy.  jc  Cr.  407. 

An^ill  Y.  Draper  (1686),  1  Vem.  399  ;  Srilek  v,  Wntlall  (1718), 

Vmn.  Un. 

I  Kr  parte  Evan*  (1879).  13  Ch.  1).  252. 

Manekctter  DittriH  Bantling  G«.  v,  Paci/jwoH  (IRa8),22  Q.  B.I). 
I.  175  ;  Harri*  v.  Be-itifhamp  Bi-other;  [18941  1  Q.  B.  801, 

(18881.  17  Q.B.1).  743. 

Per  Curiam  in  narruy.Beaveliaa'p  BrMrr>,[\%9\\\  Q.B.POl, 

'Tyrrell  t.  Painti'n,  [1895]  1  Q.  B.  202. 
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oreditor  to  obtain  a  sale  of  the  debtor's  interest  in  the 
land  under  s.  4  of  the  Judgments  Act,  1864  (27  &  28  Vict. 
<5. 112)  (Z).  The  Judicature  Act  does  not  enable  property  to  be 
made  available  for  payment  of  debts  by  the  appointment  of  a 
receiver  which,  before  the  Act,  could  not  have  been  made 
available  by  any  process  of  execution,  either  at  law  or  in 
equity.  Thus,  a  judgment  creditor  cannot  obtain  a  receiver 
of  the  future  earnings  of  the  judgment  debtor  (m) ;  and  a 
receiver  cannot  be  appointed  to  carry  on  the  business  of  the 
judgment  debtor,  or  take  the  profits  derived  from  it,  although 
he  may  be  entitled  to  prevent  the  debtor  or  anyone  else 
from  carrying  on  business  on  the  debtor's  premises  (n). 

(?)  In  re  Harrinon  and  BoUomley,  ri899]  1  Ch.  465. 

(w)  IfohneJtY.  Millagc,  f  1893]  1  Q.lJ.  551. 

(»)  Cadogan  v.  Lyrie  Tficatre,  [1894]  3  Ch.  338. 
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CHAPTEE  XXIII. 

PBOPBIETABY  BIGHTS  AS  PROTECTED  BY 

INJUNCTION. 


Cases  dealt 
with  in  this 
chapter. 


It  has  already  been  pointed  out  that  courts  of  equity  from 
an  early  period  have  protected  legal  rights  of  property, 
either  by  granting  an  injunction  to  restrain  their  violation , 
or,  where  a  legal  right  has  been  violated,  by  giving  an 
account  of  the  profits  of  the  wrongdoer.  It  is  not  within  the 
scope  of  this  treatise  to  deal  with  legal  rights  of  property 
as  protected  in  equity,  where  courts  of  equity  have  merely 
followed  the  law,  and  where  the  only  distinction  between  law 
and  equity  lies  in  the  fact  that  equity  prevents  a  threatened 
wrong  while  the  law  gives  damages  for  a  wrong  which  has- 
been  committed.  The  present  chapter  will  be  confined  to- 
those  cases  where  equity,  while  in  the  origin  of  its  jurisdiction 
it  professed  to  protect  a  legal  right.,  has  materially  modified 
the  right  protected — waste — or  where  it  has  protected  rights 
unknown  to  the  common  law  but  analogous  to  common  law 
rights — covenants  running  with  land  in  equity — or  where 
there  is  a  conflict  of  authority  as  to  the  principle  on  which 
the  court  acts  in  granting  relief.  There  are  two  important 
groups  of  cases  where  the  relief  given  is  sometimes  based  on 
the  jurisdiction  to  protect  common  law  rights  of  property, 
and  sometimes  on  the  purely  equitable  jurisdiction  to  prevent 
breach  of  trust  or  fraud.  These  are  injunctions  to  restrain 
the  unauthorised  use  by  B.,  of  information,  whether  written  or 
oral,  given  him  by  A.,  and  injunctions  to  restrain  the  sale  by 
B.  of  his  goods  as  the  goods  of  A. 


What  is 
waste. 


Waste. 

Where  land  is  held  under  a  settlement,  any  dealing  with 
the  land  by  a  limited  owner,  which  is  not  warranted  by  his^ 
interest,  is  called  waste.     The  law  of  waste,  as  now  under- 
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stood,  is  based  upon  the  presumed  iatention  of  every  settlor 
of  land  that  persons  taking  limited  interests  under  the 
settlement  shall  enjoy  only  the  recurring  profits  of  the  land, 
while  the  substance  is  preserved  for  those  who  are  entitled 
to  the  inheritance.  From  this  principle  three  consequences 
follow :  (i.)  Any  act  of  a  limited  owner  prejudicial  to  the 
inheritance  is  primd  facie  waste,  (ii.)  A  settlor  may  show 
the  intention  of  allowing  a  limited  owner  to  subtract  for 
his  own  benefit  a  portion  of  the  inheritance.  He  may  show 
it  either  expressly,  by  making  a  tenant  for  life  unimpeach- 
able of  waste,  or  impliedly,  by  himself  opening  and  working 
mines  or  quarries,  or  by  cutting  timber  as  part  of  the  yearly 
profits  of  the  land,  (iii.)  No  act  of  a  limited  owner  can  be 
waste  which  is  not  prejudicial  to  the  inheritance. 

(i.)  Waste  is  either  voluntary  or  permissive.    Voluntary  Di^itinction 
waste    has  from    the    earliest  times    consisted  chiefly    in  yoli^Sry 

(1)  pulling  down  houses  or  removing  fixtures  from  them,  and  permis- 

(2)  felling  trees  known  a^  timber,  and  (3)  opening  and  work-  ^*^®  ^*®   * 
ing  mines  or  quarries  (5).     It  has  been  settled  at  law  since 

1800,  that  in  order  to  maintain  an  action  of  waste,  the 
dama.ge  done  must  be  appreciable  (c)  ;  and  courts  of  equity, 
both  before  and  after  that  time,  refused  to  grant  an  injunc- 
tion where  the  damage  was  trivial  (d).  Permissive  waste 
chiefly  consists  in  allowing  the  buildings  on  an  estate  to  go 
out  of  repair  (c).  Whether  an  action  lies  at  law  for 
permissive  waste  cannot  be  regarded,  even  now,  as  settled  (/). 
Whatever  may  be  the  legal  liability,  courts  of  equity  have 


(2>)  Co.  Lit.  63.  Many  wood  v.  Honywood  (1874),  18  Eq.  306.  In  the 
seventeenth  century  any  alteration  in  the  coarse  of  husbandry  was  treated 
as  waste.  Thus,  the  ploughing  of  ancient  meadow  or  pasture  was  con- 
stantly restrained  in  equity  (^Atkins  v.  Temple  (1625),  1  Ch.  R.  14). 

(<?)  Governors  of  Harroio  School  v.  Alderton,  2  B.  &  P.  86. 

((/)  MolUneux  v.  Powell  (1730),  3  P.  Wms.  268  n  (F)  ;  Barry  v. 
Barry  (1820),  1  Jac.  &  W.  651  ;  Doherty  v.  Allvian  (1878),  3  App.  Cas. 
709,  pp.  722, 724. 

(e)  Co.  Lit.  53  a. 

(/)  See  2  last  145;  2  Wms.  Saund.  251;  rurner  v.  Buck  (1714), 
22  Vin.  Abr.  523,  pi.  9  ;  Yellowly  v.  Gower  (1855),  11  Ex.  274  ;  In  re 
Cartwright  (\^%^\  il  Ch.  1).  632;  In  re  Parry  and  Hopkin,  [1900] 
1  Ch.  160. 
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always  declined  to  restrain  mere  permisfiive  waste  (j),  or 
to  grant  an  account  of  dilapidations  (A). 
"  Withont  (ii.)  A  settlor  may  declare  a  tenant  for  life  or  years  un- 

S'lraste!"""  impeachable  of  waste.  The  effect  of  the  declaration  is  not 
only  to  protect  him  from  the  penalties  of  waste,  but  to 
transfer  to  him  the  property  in  timber  severed  (i),  and 
whether  severed  by  his  own  act,  by  the  act  of  God,  or  by  a 
Stranger  (k).  He  has,  however,  no  property  in  the  timber 
while  it  stands  (l).  Thus,  if  he  sells  growing  trees,  they  go 
to  Che  remainderman  or  reversioner,  notwithstanding  the 
sale,  unless  they  are  severed  in  the  tenant's  lifetime  (in) ; 
and  if  he  sells  an  estate  under  a  power,  he  is  not  entitled  to 
the  value  of  the  standing  timber  (71).  A  tenant  for  life 
without  impeachment  of  waste  may  open  mines  or  quarries, 
and  minerals  or  stone  got  by  him  or  taken  by  a  trespasser 
during  his  tenancy  belong  to  him  absolutely  (o).  At  law, 
a  tenant  in  fee  with  an  executory  devise  over  (p)  and  a 
tenant  in  tail,  although  the  reversion  is  in  the  Crown,  or  he 
is  restrained  by  etstute  from  barring  the  entail  (q),  or  be  is 
tenant  in  tail  after  possibility  of  issue  extinct  (r),  are  not 
only  dispunishable  for  waste,  but  entitled  to  retain,  for  their 
own  benefit,  the  proceeds  of  waste  committed  by  them. 

(g-)  Lord  Catllemaia  y.  Lord  Craven  (1733),  22  Vin.  Abr.  523,  pi.  11  ; 
Wiindw  (7nffiiflji(1761),  Amb.  395;  J^icyi  T.  Blagrarc  (1854),  Kay, 
4'J.-. ;  4  D.  M.  &  G.  448. 

(*)  ifarquU  !•/  Lnnidinnnr.  T.  Marchleiteti  i-f  LantdmL-ne  (1820). 
2  .ifti:.  Si.  w.  r>2a. 

"■>  KeUteichi.  J/ffrier  (1851),  S  Maen.  k  G.  311,  p,  327. 

)  Aaim.  (1729),  Moo.  237  ;  I-^iie  v.  Bur  (1785),  1  T.  R.  55.    Lord 

OwicKE,  however,  wtti  of  opinion  that  timlier  blown  down,  or  cut  by 

tnger  belonged  to  the  owner  of  tbe  flrot  vested  extate  of  iaheritancc 

HB  Y.  Atfm  (1749),  1  VeK.  sen.,  p.  S99), 
Krkewkh  t.  Marlxr,  mpra,  p.  333. 

)  Turner  v.  WrigU  (I860),  2  De  G.  F.  &  J.  234,  p.  246. 

)  D.iraK  T.   WilUhiTe  (1792),   3  bw.   699;    Wolf  v.  HUl  (1806). 

.  U9n. 

»  In  M  BarrirtgU'n  (1886),  33  Ch.  D.  623. 

)  r«i-BfrT.I(ViffW(1860),  Johns.i740;  2  De  G.  F.  4  J.234.  He  ma; 

Mtnined  from  waste  by  apt  words  id  the  instrament  creating  bU 

e  iBlake  v.  Petert  (1863).  1  1).  J.  &  S.  345). 

1  AUnrneii-Onieralx.  Dalle  of  MnrlboTongh  (\^\%),i'iiaM.  498. 

I   \VnUam»  V.  Williamt  (1810),  12  Eaat,  209.    Lord  Nottinoham 

)f  opinion  that  tenant  in  tail  after  posnitnlity,  althongh  not  liable  in 

;tion  of  wafite,  bad  no  property  in  timber  cue    Henee.  he  restrained 

Erom  committing  legal  waste  (Sieltoit  r.  Skrltoa  (1677),  2  Sw.  170  n  ; 

ihalt  y.  Bubb  (1679),  2  Sw.  172  n). 
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A  tenant  for  life  although  impeachable  for  waste  is  entitled  Open  mines 
.  .  .  >  1  •  1    1  1  ^  And  quames* 

to  go  on  working  mines  or  quarries  which  have  been  opened 
and  worked  by  an  owner  of  the  inheritance,  and  to  retain 
the  proceeds  of  the  working  (s).  A  mine  or  quarry  may 
be  open  although  the  settlor  has  not  worked  it  for  com- 
mercial profit.  It  may  open  though  the  produce  has  not 
been  carried  to  market  and  sold,  but  it  would  not  be  open  if 
the  produce  has  only  been  used  for  some  definite  and 
restricted  purpose  {t).  When  a  mine  or  quarry  is  once  open 
it  does  not  necessarily  constitute  the  opening  of  a  new  mine 
or  a  new  quarry  to  sink  a  new  pit  on  the  same  vein  or  to 
break  ground  in  a  new  place  on  the  same  rock  (u). 

Timber  estates  are  estates  the  trees  on  which  are  cut  Timber 
periodically  when  grown  in  woods  with  a  view  to  ensure  a  ®^^^^- 
succession  of  timber  and  to  preserve  the  woods.  It  has 
been  held  by  the  Court  of  Appeal  that  where  it  is  the  custom 
to  cut  such  trees  periodically,  a  tenant  for  life,  though  im- 
peachable for  waste,  is  entitled  both  to  cut  and  to  retain  for 
his  own  benefit  the  proceeds  of  the  cutting.  The  doctrine 
is  not  confined  to  cases  where  the  trees  are  made  timber 
by  local  custom,  e,g.j  beech-trees  in  Bucks,  but  extends  to 
trees  which  are  timber  by  the  general  law  (x). 

(iii.)  The  doctrine  that  no  act  can  be  waste  which  is  not  Meliorating 
prejudicial  to  the  inheritance  is  essentially  an  equitable  ^*®^- 
doctrine.     **  If  the  waste  be  of  a  trivial  nature,"  said  Lord 
Kino  in  1730  {y)^  "  and  d  fortiori,  if  it  be  meliorating  waste, 

(i)  Co.  Lit.  54  b.  Countess  of  Plymmth  v.  Archer  (1782),  1  B.  C.  C. 
159  ;  Viner  v.  Vaughan  (1810),  2  B.  466  ;  Bagot  v.  Bagot  (1863),  32  B. 
609  ;  Earl  Cmcley  v.  Wellesh-y  (1866),  35  B.  639  ;  Elias  v.  Snowdon 
Slate  Quarries  Co.  (1879),  4  App.  Cas.  454  ;  Campbell  v.  Wardlaw 
(1883),  8  App.  Cas.  641  ;  G re r die- Nugent  v.  Mackenzie,  [1900]  A.  C. 
83.  The  Settled  Land  Act,  1882.  ss.  6 — 11,  enables  tenants  for  life  to  make 
mining  leases,  and  gives  a  tenant  for  life  one-fourth  of  the  rent  where  he 
is  impeachable  for  waste,  and  three-fourths  where  he  is  unimpeachable.  A 
tenant  for  life,  though  impeachable,  who  leases  a  mine  opened  by  his  settlor, 
is  entitled  to  three-fourths  of  the  rent  (/»  re  Ouiytor,  [1900]  2  Ch.  804). 

(t)  Eliasy,  Snowdon  Slate  Quarries  Co.,  supra. 

(//)  Clavering  v.  ClaveHtig  (1726),  2  P.  Wms.  388  ;  Spencer  v.  Scurr 
(1862),  31  B.  334  ;  Elias  v.  Snowd&n  Slate  Quarries  Co.,  supra.  See 
also  Okay  tor  v.  Trotter,  Times,  20th  June,  1902. 

(.r)  Dashwood  v.  Magniac,  [1891]  3  Ch.  306. 

(y)  Afolliiteux  T.  Powell,  3  P.  Wms.  268 n(F.).  See  also  I^uke  of 
St.  Alhan's  v.  Skipwith  (1845),  8  B.  354  ;  Jom}s  v.  Chappell  (1876), 
20  Eq.  539  ;  Doherty  v.  Allman  (1878),  3  App.  Cas.  709 ;  Meux  v. 
Cohley,  [1892]  2  Ch.  253. 
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as  by  building  on  the  premises,  the  conrt  will  not  enjoin." 
An  act  which  under  certain  circumstances,  or  at  one  period 
is  destructive  of  an  estate,  may,  under  other  circumstances 
or  at  another  period,  be  beneficial  to  it.  Thus,  the  erection 
of  new  buildings  or  the  enlargement  of  existing  ones  may, 
under  some  circumstances,  impose  a  new  burden  upon 
settled  land,  and  under  others  simply  increase  the  rental. 
The  change  from  one  course  of  husbandry  to  another  which, 
in  the  seventeenth  century,  perhaps  tended  to  destroy  the 
evidence  of  title  to  the  land,  has  ceased  to  have  that  effect 
since  the  existence  of  government  surveys  (z).  In  the 
seventeenth  century,  the  common  law  judges  treated  aU 
acts  which  had  been  previously  judged  to  be  waste  not  as 
mere  illustrations  of  a  general  principle,  but  as  necessarily 
waste,  even  though  they  improved  the  inheritance  instead 
of  injuring  it  (a).  The  common  law  gradually  adopted  the 
equitable  view.  In  1831  it  was  held  that  the  burden  lay 
upon  the  defendant  of  showing  that  acts  which  had  been 
adjudged  to  be  waste  and  which  were,  therefore,  primd  facie 
waste,  such  as  ploughing  ancient  meadow,  were  not  waste  (b). 
In  1833  Lord  Denman  held  that  the  burden  lay  on  the 
plaintiff  of  proving  that  acts  done  by  the  defendants  were 
waste,  and  that  no  act  could  be  waste  unless  it  injured  the 
inheritance  either  by  diminishing  the  value  of  the  estate,  or 
by  increasing  the  burden  upon  it,  or  by  impairing  the 
evidence  of  title  (c). 
Remedies  Where  waste  was  committed,  two  remedies  were  avail- 

At  law.  ^^lo  &^  1^^  (^)-     I*  One  was  an  action  of  waste,  in  which 

(z)  See  Doherty  t.  Allman^  supra^  pp.  725,  735. 

(a)  Co.  Lit.  53  a.     City  of  London  v.  Greyme  (1607),  Cro.  Jac.  181  ; 
Cole  V.  Greene  (1672),  1  Lev.  309  ;  S.  C,  Cole  v.  FoHh,  1  Mod,  94. 
(ft)  Simmons  v.  ^ortpn,  7  Bing.  640. 

(c)  Doe  d.  Oruhh  v.  Earl  of  Burlington^  5  B.  &  Ad.  507,  p.  517.  In 
Wert  Ham  Central  Charity  Board  v.  East  London  Waterworks  Co., 
[1900]  1  Ch.  624,  Buckley,  J.,  on  the  authority  of  Lord  Darcy  v. 
Askwith  (1617),  Hob.  214,  restrained  the  defendants  from  bringing 
rubbish,  earth,  or  material  upon  marsh  land,  of  which  the  plaintiffs  were 
reversioners.  His  lordship  laid  dovm  generally  that  an  act  which  altered 
the  nature  of  the  thing  demised  was  waste.  This  is  wrong.  He  also  pointed 
out  that  there  were  various  contingencies  in  which  the  acts  complained  of 
would  injure  the  reversion,  e.g.,  if  a  factory  owner  wished  to  deposit  surplns 
material  on  the  land,  or  the  landowner  to  erect  cottages  upon  it. 

(d)  The  writ  of  estrepement,  which  perhaps  formed  the  model  for  the 
equitable  remedy  by  injunction,  became  obsolete  at  an  early  time. 
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the  place  wasted  might  be  recovered  and  treble  damages. 
There  were  various  restrictions  upon  the  action  which 
rendered  this  remedy  inconvenient.  In  the  first  place,  the 
action  could  only  be  brought  by  him  who  had  the  immediate 
reversion  or  remainder,  in  fee  or  in  tail,  upon  the  tenant 
committing  the  waste;  secondly,  the  plaintiff  to  succeed 
must  have  had  an  estate  of  inheritance  in  him  at  the  time 
when  the  waste  was  done ;  and,  thirdly,  the  reversion  must 
have  continued  in  the  same  state  that  it  was  when  the 
waste  was  done  (e).  In  course  of  time,  an  action  on  the 
case  in  the  nature  of  waste  was  substituted  for  the  action  of 
waste,  which  was  abolished  by  3  &  4  Will.  4,  c.  27  (/).  In 
this  action  the  plaintiff  could  not  recover  the  place  wasted, 
but  the  rights  and  liabilities  of  the  parties  remained  in  other 
respects  as  before,  the  remedy  only  being  changed  (gf). 
2.  The  second  remedy  was  an  action  of  trover  for  timber 
unlawfully  felled  or  minerals  unlawfully  gotten,  or,  if  they 
had  been  sold,  an  action  of  assumpsit  for  the  proceeds  of 
sale  (Ji),  At  common  law,  during  the  continuance  of  a 
particular  estate,  timber  or  minerals  on  land  demised  was, 
as  annexed  to  the  inheritance,  the  property  of  the  lessor  or 
person  entitled  in  remainder.  Hence,  timber  or  minerals 
severed  from  the  land  by  the  waste  of  tenant  for  life  or  for 
years  became,  at  common  law,  the  property  of  the  owner  of 
the  first  vested  estate  of  inheritance  at  the  time  when  the 
waste  was  committed.  They  became  his  property  although 
there  were  intervening  contingent  remainders  (t),  or  inter- 
vening tenancies  for  life  without  impeachment  of  waste  {k). 
The  remedy  by  trover  or  assumpsit  differed  in  two  impor- 
tant respects  from  the  remedy  by  action  of  waste.  First, 
trover  or  assumpsit  might  be  brought  by  the  owner  of  the 
inheritance,  although  there  were  intermediate  estates  for 

(O  Co.  Lit.  53  b,  54  a ;  Udal  v.  Udal  (1648),  Aleyn.  81  ;  S.  C, 
Uredall  V.  Uvedall,  2  KoU.  Abr.  119  ;  2  Wma.  Saund.  262  n  ;  Butler's 
note  to  Co.  Lit.  218  b. 

(/)  Section  36. 

(J)  Jefferson  v.  Jefferson  (1683),  3  Lev.  130  ;  Bacon  v.  Smith  (1841), 
1  Q.  B.  345. 

(/i)  Jlomj  V.  limy  (1824),  1  Sim.  &  St.  568. 

(0  Udal  V.  Udal,  supra ;  Whitfield  v.  Bcwit  (1724),  2  P.  Wms.  240  ; 
Bemch  v.  Whitfield  (1734),  3  P.  Wms.  267. 

(*)  Pi{fot  V.  Bulloch  (1792),  1  Ves.  jnn.  479. 
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life  (Z).  Secondly,  the  action  of  waste  and  its  successor  the 
action  on  the  case  were  actions  of  tort,  which  died  with 
the  person.  On  the  other  hand,  trover  or  assumpsit  might 
be  brought  against  the  executor  of  a  tenant  for  life  or  years, 
where  the  waste  or  its  proceeds  had  gone  to  swell  his 
assets  (m). 

Courts  of  equity,  in  dealing  with  waste,  modified  in  various 
respects  the  doctrines  of  the  common  law.  (i.)  Equity  gave 
to  persons  holding  under  equitable  titles  the  same  power  of 
committing  waste  which  the  law  gave  to  the  corresponding 
legal  owners,  (ii.)  Equity  enabled  anyone  to  restrain  waste 
who  would  be  prejudiced  by  the  waste  if  committed, 
although  he  could  not  bring  an  action  at  law.  (iii.)  Equity 
restrained  on  equitable  grounds  persons  who  at  law  were 
entitled  to  commit  waste,  (iv.)  In  dealing  with  the  proceeds 
of  legal  waste,  equity  on  equitable  grounds  deprived  the 
legal  owner  of  their  benefit,  (v.)  Equity  drew  a  distinction 
between  different  classes  of  waste,  and  restrained  a  tenant 
unimpeachable  of  waste  from  doing  acts  of  spoliation  or 
cutting  ornamental  timber. 

(i.)  Courts  of  equity  in  dealing  with  equitable  titles  follow 
the  analogy  of  legal  titles.  Thus,  an  equitable  tenant  for 
life  without  impeachment  of  waste  is  protected  by  equity  in 
cutting  timber  or  opening  mines  {n) ;  and  the  equitable 
owner  of  the  first  vested  estate  of  inheritance  is  held  entitled, 
in  equity,  to  the  proceeds  of  waste  committed  by  tenant  for 
life  or  for  years  (o).  On  a  mortgage  in  fee,  the  right  to 
commit  waste  passes  at  law  to  the  mortgagee,  but  in  equity 
the  mortgagor,  while  in  possession,  is  treated  as  the  owner 
of  the  estate,  and  is  protected  in  felling  timber  or  opening 
mines,  unless  the  security  is  insufficient  (jp). 

(ii.)  Courts  of  equity  from  an  early  time  restrained  waste 
at  the  suit  of  the  owner  of  the  inheritance  not  only  where 

(Z)  Udal  V.  I'daly  supra;  Skeltm  v. Shelton  (1677),  2  Sw.  170 n. 
(w)  Phillips  V.  Hmnfray  (1883),  24  Ch.  D.  439. 
(?0  In  re  Barringtoii  (1886),  33  Ch.  D.  523. 
(o)  Dare  v.  Hopkins  (1788),  2  Cox  C.  C.  110. 

(  ©)  King  v.  Smith  (1843),  2  Ha.  239 ;  Kekewich  v.  Marker  (1851), 
3Macn.  &G.  311,  329. 
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his  reversion  or  remainder  was  immediate,  but  also  where 
there  were  intervening  estates  for  life  (q).  Later,  an  injunc- 
tion was  granted  at  the  instance  of  anyone  who  would  be 
prejudiced  by  the  waste  if  committed,  however  small  his 
interest  might  be,  e,g,,  a  succeeding  tenant  for  life,  or  even 
trustees  to  preserve  contingent  remainders  (r). 

(iii.)  There  are  three  classes  of  cases  where  equity  restrains  Who  can 
legal  waste  by  persons  who  have  a  legal  right  to  commit  it :  ^^^tv" 
{a)  where  the  person  committing  the  waste  is  a  trustee,  or 
in  the  position  of  a  trustee ;  (b)  in  cases  between  mortgagor 
And  mortgagee,  where  the  rights  of  the  parties  depend  upon 
the  special  contract  between  them,  and  (c)  where  there  has 
heen  collusion  between  the  tenant  in  possession  of  the  land 
and  the  person  entitled  at  law  to  prevent  the  commission  of 
waste,  (a)  A  trustee  is  restrained  from  using  his  legal 
powers  to  the  detriment  of  his  cestui  que  trust.  Thus, 
trustees  of  a  term  without  impeachment  of  waste,  are  com- 
pellable to  act  in  their  trust  as  the  court  itself  would  act  (5). 
It  is  now  settled  that  a  devisee  in  fee  with  an  executory 
devise  over,  will  not  in  general  be  restrained  in  equity  from 
committing  legal  waste  (^).  Although  there  are  dicta  in 
opposition  to  this  view,  it  is  not  contradicted  by  any 
decision  {u),     (b)  The  rights  of  mortgagors  and  mortgagees 

ifj)  Anon,  (1598),  F.  Moo.  554,  pi.  748 ;  RoiwelVs  Case  (1618),  1  Roll 
Abr.  377  ;  Skelton  v.  SkelUm  (1677),  2  Sw.  170  n. 

(r)  Dayrell  v.  ChamjyneM  (\l(iO),\  Eq.  Abr.  400,  pi.  4;  Perrot  t. 
Perrot  (1744),  3  Atk.  94  ;  Birch-  Wolfe  t.  Birch  (1870),  9  Eq.  683, 
689. 

(*)  Idarquis  of  Dowmliire  ▼.  Lady  Sandys  (1801),  6  Ves.  107, 115. 

(0  Turner  v.  Wright  (1860),  2  De  G.  F.  &  J.  234.  , 

(a)  In  Robinson  v,  Litton  (1744),  3  Atk.  209  (more  correctly  in 
8  Yin.  Abr.  475,  pi.  16,  and  6  Cm.  Dig.  427,  s.  56),  a  testator  devised  lands 
to  his  only  son  and  bis  heirs.  When  the  son  attained  twenty-one,  the  lands 
were  to  be  sold  and  the  proceeds  of  sale  divided  among  the  testator's 
daughters.  The  son  was  restrained  from  cutting  timber.  Uabdwickk,  C, 
took  two  grounds  :  (1)  that  the  son,  while  his  estate  lasted,  could  only  fell 
timber  by  his  guardian,  who  would  not  be  allowed  to  change  the  nature  of 
the  property  ;  (2)  that  the  son  was  trustee  of  the  inheritance  for  the 
beoeHt  of  his  sisters,  merely  taking  the  profits  for  his  own  use  till  he 
attained  twenty-one.  In  Stansjield  v.  Habergham  (1804),  10  Ves.  273, 
although  Lord  Eldon  expressed  an  opinion  that,  where  there  was  an 
executory  devise  over,  even  of  a  legal  estate,  the  court  would  not  permit 
the  timber  to  be  cut  down,  the  case  went  on  the  ground  that  the  trustees 
were  directed  to  make  a  conveyance,  and  that  the  conveyance  ought  to  be 
so  moulded  as  to  prevent  the  heir-at-law  from  cutting  timber. 

P.E.  2  K 


498  Proprietary  Rights  as  Protected  by  Injunction. 

(apart  from  the  powers  given  by  the  Conveyancing  Acts) 
stand  as  follows:  Where  a  mortgagor  creates  a  mortgage 
for  a  term,  retaining  the  legal  fee,  he  retains  at  law  the 
right  to  commit  waste,  but  is  restrained  in  equity  if  the 
security  is  insufficient  {x) ;  and  a  mortgagor  who  grants  a 
mortgage  in  fee,  though  treated  in  equity  as  owner 
in  fee  while  he  remains  in  possession,  is  restrained  from 
committing  waste  if  the  security  is  insufficient  {y),  A 
mortgagee  in  fee  is  entitled  at  law  to  fell  timber  and  open 
mines,  but  he  is  restrained  in  equity  from  doing  so  unless 
his  security  is  insufficient  {z).  (c)  A  tenant  for  life  without 
impeachment  of  waste,  is  restrained  in  equity,  if,  before  his 
interest  vests  in  possession,  he  cuts  timber  by  consent  of 
the  prior  tenant  for  life  impeachable  for  waste,  or  of  a  tenant 
at  will  under  the  prior  tenant  for  life  (a).  So,  where  A. 
was  tenant  for  ninety-nine  years,  if  he  should  so  long  live, 
remainder  to  trustees  to  preserve  contingent  remainders, 
remainder  to  B.  in  tail  male,  remainder  to  C.  in  fee,  and  A. 
and  C,  before  B.'s  birth,  combined  to  cut  down  timber. 
Lord  Hardwicke  held  that  the  trustees  might  restrain  C.  {b). 
But  equity  does  not  restrain  waste  by  a  person  who  has  at 
law  a  legal  right  to  commit  waste,  merely  because  the  court 
may  think  that  he  ought  not  to  have  such  a  power.  Thus, 
a  tenant  in  tail  in  possession,  though  an  infant,  is  not 
restrained  from  cutting  timber  by  his  guardian  (c). 

Proceeds  of  (iv.)  In  dealing  with  the  proceeds  of  waste,  courts  of 
legal  waste,  equity  departed  widely  from  the  common  law  doctrine.  At 
law,  as  has  already  been  stated,  the  person  who  had  the 
first  vested  estate  of  inheritance  when  the  waste  was  com- 
mitted, was  entitled  to  the  timber  or  minerals,  or  their 
proceeds  of  sale.  It  was  immaterial  at  law  that  there  were 
intermediate  contingent  remainders,  or  intermediate  estates 
for  life  without  impeachment  of  waste.     If  the  owner  of  the 

(iu)  Ushorne  r.  Usbome  (1740),  1  Dick.  75  ;  Farrant  t.  Lovrl  (1750), 
3  Atk  723 

(ff)  King  v.  Smith  (1843),  2  Ha.  239. 

(2)  FarraTit  t.  Lovely  mpra  ;  Millett  t.  Davey  (1862),  31  B.  470. 

(a)  Lady  Evelyn's  Case  (1670),  cited  2  Sw.  172  ;  Fleming  v.  Bishop 
of  Carlisle  (t,  Hardw.),  cited  1  Dick.  209. 

(&)  Oarth  V.  Cotton  (1750),  1  Ves.  sen.  524,  646 ;  (1753),  1  Ves.  sen. 
555  ;  3  Atk.  751  ;  1  Dick.  183. 

(e)  Sarille's  Case,  cited  Cas.  t,  Talb.  16  ;  Amb.  371,  n.  (4). 
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first  vested  estate  of  inheritance  came  into  equity  for  an 
account,  equity  followed  the  law  and  gave  him  the  proceeds 
of  timber  cut  or  minerals  gotten,  unless  there  were  spdciai 
circumstances  which  made  it  unconscionable  of  him  to 
enforce  his  legal  rights  (d).  But  if  timber  was  cut  or 
minerals  severed  by  collusion  between  the  tenant  for  life 
impeachable  of  waste  and  the  owner  of  the  first  vested 
estate  of  inheritance  (e),  or  if  the  tenant  for  life  was  himself 
at  the  time  of  the  waste  committed  owner  of  the  first  vested 
estate  of  inheritance  (/),  equity  treated  the  act  as  wrongful, 
and  directed  the  proceeds  of  the  waste  to  be  held  upon  the 
trusts  of  the  settlement,  the  income,  during  the  life  of  the 
tenant  who  had  committed  the  waste,  being  accumulated 
and  added  to  the  principal  {g).  Although  the  tenant  for  life 
and  the  owner  of  the  first  vested  estate  of  inheritance  are 
identical,  the  waste  is  not  treated  as  wrongful  where,  if  they 
had  been  different  persons,  the  cutting  of  timber  could  not 
have  been  treated  as  collusive,  e.g.,  where  the  person  cutting 
was  laying  out  considerable  sums  in  repairs,  improvements 
and  additions  {h). 

Equity  allowed  a  tenant  for  life  impeachable  for  waste  to 
cut  timber  ripe  and  fit  for  cutting.  When  this  was  done,  the 
proceeds  of  the  timber  were  held  upon  the  trusts  of  the  settle- 
ment, the  tenant  for  life  who  cut  the  timber  being  entitled  to 
the  income  (i),  and  the  first  tenant  for  life  without  impeach- 
ment of  waste  to  the  principal  (h).  The  same  result  followed 
where  a  tenant  for  life  cut  timber  without  the  sanction  of 
the  court,  but  such  as  the  court  would  have  ordered  to  be 
cut  if  it  had  been  applied  to  {I).     Sir  G.  Jessel,  however, 

(d^  IVJUtfield  V.  Bewit  (1724),  2  P,  Wms.  240  ;  Garth  v.  ODttan  (1753), 
1  Dick.  183,  p.  204.  The  observations  of  KOMILLY,  M.R.  to  the  opposite 
effect  in  Bagot  t.  Bagot  (1863),  32  B.  509,  p.  523,  are  contrary  both  to 
principle  and  to  authority. 

(a)  Garth  v.  Gftton^  tupra, 

(/)  M'iUiams  t.  Duke  of  Bolton  (1784),  1  Cox  C.  C.  72  ;  3  F.  Wms. 
267  n,  1  ;  Powlett  v.  Ducheu  of  Bolton  (1797),  3  Vea.  jun.  374. 

(^)  Cases  supra.    In  Garth  v.  CotUm,  mpra,  p.  221,  interest  was  not 
charged  against  the  tenant  for  life. 
,  (A)  Birch-  Wolfe  v.  Birch  (1870),  9  Eq.  683. 

(i)  Tooker  y.  Annesley  (1832),  5  Sim.  236. 

(A)  Waldo  T.  Waldo  (1841),  12*  Sim.  107. 

(0  Gent  V.  Harrison  (1859),  John.  517 ;  Lowndes  v.  NoHon  (1877), 
6  Ch.  D.  139. 
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held  that,  where  timber  was  cut  by  order  of  the  court,  the 
proceeds  should  follow  the  interests  in  the  estate,  and  the 
capital  go  to  the  owner  of  the  first  absolute  estate  of  inheri- 
tance (m).  This  diversity  of  opinion  has  ceased  to  be  of 
importance  since  the  passing  of  the  Settled  Land  Act, 
1882  (w),  which  provides  (o) :  (1)  Where  a  tenant  for  life  is 
impeachable  for  waste  in  respect  of  timber,  and  there  is  on 
the  settled  land  timber  ripe  and  fit  for  cutting,  the  tenant 
for  life,  on  obtaining  the  consent  of  the  trustees  of  the 
settlement  or  an  order  of  the  court,  may  cut  and  sell  that 
timber,  or  any  part  thereof.  (2)  Three  fourth  parts  of  the 
net  proceeds  of  the  sale  shall  be  set  aside  as  and  be  capital 
money  arising  under  this  Act,  and  the  other  fourth  part 
shGkll  go  as  rents  and  profits. 

Equitable  (^0  Equity  from  an  early  time  restrained  limited  owners, 

waste.  although  unimpeachable  of  waste,  from  making  an  uncon- 

scientious use  of  their  legal  powers.  Thus,  equity  restrained 
a  tenant  for  life  without  impeachment  of  waste,  or  a  tenant 
in  tail  after  possibility  of  issue  extinct,  from  destroying  or 
defacing  the  principal  mansion  house,  or  pulling  down  farm- 
houses upon  the  settled  estate  (^).  Next,  injunctions  were 
granted  to  restrain  the  cutting  down  of  trees  which  formed 
an  ornament  or  shelter  to  the  principal  mansion  house  (g). 
Lastly,  ornamental  trees  were  protected  although  they  were 
not  in  close  proximity  to  the  principal  mansion  house,  or 
were  even  separated  from  it,  such  as  trees  standing  in  a 
park  (r).    But  a  tenant  for  life  unimpeachable  of  waste  was 

(to)  Honywood  v.  Honywood  (1874),  18  Eq.  306. 

(»)  45  &  46  Vict.  c.  88. 

(ri)  Section  35. 

(;;)  Williams  v.  Day  (1680),  2  Ch.  Cas.  32  ;  Cooke  t.  Whaley  (1701), 

1  Eq.  Abr.  400,  pL  5  ;  3  Madd.  528  n  (a)  ;  Vane  v.  Lord  Barnard  (1716), 

2  Vera.  738  ;  Pr.  Ch.  454  ;  Holt  v.  Lord  Somerville  (1737),  2  Eq.  Abr.  759, 
pi.  8  ;  AHon  v.  Atton  (1749),  1  Ves.  sen.  264.  In  Lord  Orford's  Case^ 
cited  in  Skelton  v.  SkelUm  (1677),  2  Sw.,  p.  172,  relief  was  refused  where 
a  tenant  for  life  without  impeachment  of  waste  was  about  to  pull  down  a 
house. 

(tj)  Anon,  (1704),  Freem.  Ch.  278 ;  Vane  v.  Lord  Barnard^  wpra  ; 
Latoley  v.  Lawley  (1717),  Jac.  71,  n.  (b) ;  Rolt  v.  Lord  Somermlle, 
supra, 

(r)  Charlton^s  Gise,  cited  in  Bolt  v.  I,ord  Somervilley  supra,  and  also 
in  Packington's  Case  (1744),  3  Atk.  215,  and  Aston  y.  Aston,  supra. 
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not  restrained  from  cutting  down  timber  not  full  grown  or 
proper  for  building  {$), 

The  law  bo  developed  now  stands  thus.  Where  timber  Present 
or  other  trees  have  been  planted  or  left  standing  by  the  doctrine  m  to 
creator  of  a  settlement  for  ornamental  purposes,  or  for  trees, 
shelter  to  the  mansion  house,  those  who  take  limited  or 
defeasible  interests  under  the  settlement  are  restrained  from 
cutting  the  trees  down,  and  are  made  to  account  for  any 
which  they  have  cut,  or  for  the  proceeds  of  their  sale.  The 
protection  is  not  confined  to  timber  trees,  but  extends  to  all 
trees  dedicated  to  ornamental  purposes  {t).  The  court 
restrains  on  this  principle,  not  only  a  tenant  for  life  without 
impeachment  of  waste,  but  also  a  tenant  in  tail  after  possi- 
bility of  issue  extinct  (26),  and  a  tenant  in  fee  with  an 
executory  devise  over  {x) ;  but  it  does  not  restrain  a  tenant 
in  tail  whose  reversion  is  in  the  Crown,  or  a  tenant  in  tail 
restrained  by  Act  of  Parliament  from  barring  his  estate 
tail  (y).  The  interference  of  equity  was  based  in  the  earlier 
cases  on  the  malicious  character  of  the  waste,  e,g,,  because 
it  was  done  to  spite  the  remainderman.  Later  on,  it 
was  made  to  depend,  not  on  the  motive  of  the  man  com- 
mitting the  waste,  but  on  the  presumed  intention  of  the 
settlor.  A  settlor  in  dedicating  trees  to  ornamental  purposes 
is  presumed  to  have  intended  that  they  should  be  enjoyed 
in  succession  by  the  persons  taking  interests  under  the 
settlement ;  and  it  would,  in  the  opinion  of  the  court,  be 
unconscientious  for  anyone  who  takes  through  the  settlor's 
bounty  to  defeat  the  settlor's  intention  by  the  use  of  a  legal 
power  {z).    This  being  the  principle,  it  follows,  firstly,  that 

(«)  Aston  V.  Aston  (1749),  1  Ves.  sen.  264. 

(t)  Ohrien  v.  Ohrien  (1751),  1  Amb.  107 ;  Chamherlayne  r.  Bummer 
(1782),  1  B.  C.  C.  166. 

(u)  Cooke  T.  Mhaley  (1701),  1  Eq.  Abr.  400,  pi.  5  ;  3  Madd.  528,  n.  (a)  ; 
Anon,  (1704),  Freem.  Cb.  278. 

(a')  Turner  v.  Wright  (1860),  Johns.  740  ;  2  De  G.  F.  &  J.  234. 

(y)  Attorney -General  ▼.  Duke  of  Marlborough  (1818),  8  Madd.  498. 
In  this  case,  the  Dake  was  restrained  upon  the  special  ground  that  he  was 
obliged  hj  statute  to  maintain  Blenheim  House,  and  was  therefore  obliged 
to  maintain  all  timber  which  was  essential  to  the  ornament  or  shelter  of 
the  house. 

(z)  Lushington  v.  Boldero  (1819),  6  Madd.  149  ;  Miohlethwait  ▼. 
MicUlethwait  (1857),  1  De  G.  &  Jo.  604.  524. 
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trees  will  only  be  protected  where  they  have  been  planted 
by  the  creator  of  the  settlement,  or  dedicated  by  him  to 
ornamental  purposes.  One  tenant  for  life  cannot,  by 
planting  ornamental  trees,  prevent  a  succeeding  tenant  for 
life,  if  made  unimpeachable  for  waste,  from  destroying 
them  (a).  But  acts  done  by  a  settlor,  either  in  dedicating 
trees  to  ornamental  purposes  or  in  destroying  their 
ornamental  character  are  binding  upon  persons  claiming 
under  the  settlement,  although  when  the  acts  were  done 
the  settlor  was  only  tenant  for  life  (6).  It  follows,  secondly, 
that  the  protection  is  not  based  on  the  ornamental  character 
of  the  trees,  but  on  the  intention  of  the  settlor.  His  taste 
is  binding  on  those  who  take  under  him.  If  he  dedicated 
trees  to  ornamental  purposes,  they  will  be  protected,  how- 
ever hideous  their  effect  may  be  to  the  eyes  of  the 
court  (o). 

It  is  a  matter  of  evidence  whether  trees  have  been  so 
dedicated.  Whether  trees  have  been  planted  for  ornament 
is  generally  easy  to  ascertain.  It  is  often  a  difficult  inquiry 
whether  trees  which  another  planted  or  which  have  grown 
naturally  were  left  standing  for  ornament  by  the  creator  of 
the  settlement.  The  leaving  trees  standing  beyond  the  usual 
and  provident  period  of  cutting,  the  clearing  out  of  trees 
and  surrounding  them  by  pleasure  walks  and  Beats,  the 
cutting  out  vistas,  or  planting  avenues  or  clumps,  or 
erecting  statues  or  columns,  and  any  other  circumstance 
from  which  an  inference  may  arise  that  the  settlor  regarded 
the  trees  with  other  views  than  as  mere  subjects  of  profit 
are  primd  facie  evidence  that  they  are  left  standing  for 
ornament  (d).  It  is  a  question  whether  trees  can  be  orna- 
mental apart  from  all  connection  with  a  house.  It  is  clear 
that  trees  may  be  protected  which  are  separated  from  the 
house  by  a  lane  {e),  or  even  which  are  out  of  sight  of  the 


(a)  Womhtcell  t.  Belatyne  (1825),  6  Ves.  110  n. 

(ft)  MicUethwait  t.  MicUethwait  (1867),  1  Do  G.  &  Jo.  504. 

((?)  Marquis  of  Dowmhire  v.  Lady  Sandys  (1801),  6  Ves.  107  ;  Witmlh 
well  T.  Befasyse^  supra, 

(d)  Lushington  v.  Bolder o,  supra;  Halliicell  v.  Phillips  (1868), 
4  Jnr.  (N.B.)  607. 

(c)  Aston  T.  Aston  (1749),  1  Ves.  sen.  264. 
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house  and  separated  from  it  by  the  land  of  other  pro- 
prietors (/) ;  but  doubts  have  been  expressed  (g)  whether 
trees  could  ever  be  protected  as  ornamental  without  refer- 
ence to  any  former  or  present  or  intended  residence  or 
house. 

A  settlor,  as  he  may  dedicate  trees  to  ornamental  Lobs  of 
purposes,  may  also  destroy  the  ornamental  character  of  cEarwter. 
trees  which  have  been  dedicated  by  a  former  owner  of 
the  inheritance.  Where  trees  have  been  planted  or  left 
standing  for  ornament  to  a  house,  the  fact  that  an  owner  in 
fee  pulls  down  the  house  without  any  intention  of  rebuilding 
it  affords  a  strong  inference  that  he  did  not  intend  the  trees 
to  retain  their  ornamental  character  (h).  But  the  fact  that 
he  shuts  up  the  house  and  goes  to  reside  elsewhere  does  not 
afford  such  an  inference,  and  a  tenant  for  life  under  his 
settleiqent  cannot,  by  pulling  down  the  house,  acquire  a 
right  to  cut  down  the  trees  {t).  Trees  have  also  been 
protected  although  the  mansion  house  on  the  estate  has 
been  pulled  down  urider  a  power  in  the  settlement  {k). 

A  tenant  for  life  may  cut  ornamental  trees  in  three  cases,  when 
First,  he  may  cut  trees  which  injure  or  impede  the  growth  ornamental 
of  other  trees  which  are  more  ornamental  (Z).     Secondly,  be  out. 
if  a  tempest  has  produced  gaps  in  a  piece  of  ornamental 
planting,  he  may  cut  down  some  trees  to  restore  the  uniform 
and  consistent  appearance  of  the  whole  (m).   Thirdly,  where 
the  dedication  of  a  wood  to  ornament  is  made  subject  to  the 
use  of  the  trees  for  repairs,  he  may  cut  trees  for  that  pur- 
pose ;  but  he  cannot  cut  ornamental  trees  merely  because  a 
prudent  owner  would  cut  them  in  the  ordinary  course  of 
management  (n). 

(/)  Marquis  of  Dmonshire  t.  Lady  Sandys  (1801),  6  Vcs.  107. 

(^)  Bj  Knioht-Bruge  and   Turner,  L.JJ.,  in  Mieklethwait  t. 
JUicklethwait^  supra, 

ih)  Mieklethwait  v.  MicUethwaU  (1857),  1  De  G.  &  Jo.  504. 

(0  MorrU  t.  Morris  (1847),  15  Sim.  505  ;  on  appeal,  11  Jur.  196. 

(A)  WdUsley  v.  Wellesley  (1834),  6  Sim.  497. 

.  (0  lAuhington  t.  Boldero  (1819),  6  Madd.  149  ;  Ford  t.  Tynte  (1864), 
2  l)e  G.  J.  S.  127. 

(m)  Lord  Mahon  t.  Lord  Stanhope  (1808),  3  Madd.  623,  n.  (o). 

(n)  Wombwell  v.  Belasyse,  supra  ;  Ford  v.  Tynte,  supra. 
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A  bill  for  an  account  of  equitable  waste  differed  from  Sr 
bill  for  an  account  of  legal  waste  in  not  being  dependent 
upon  the  right  to  an  injunction.  As  equitable  waste  was 
only  recognised  by  courts  of  equity,  a  bill  for  an  account 
was  not  based  upon  a  legal  demand,  and  the  plaintiff  in 
equity  would  have  been  without  remedy  if  he  could  not  get 
relief  in  equity.  An  account  of  equitable  waste  was  there- 
fore given,  although  there  was  no  case  for  an  injunction 
and  even  though  the  person  who  committed  the  waste  had 
died  (o).  A  bill  for  an  account  of  equitable  waste  may  be 
met  by  equitable  defences.  It  is,  therefore,  a  defence  that 
the  proceeds  of  the  waste  have  been  applied  in  the  improve- 
ment of  the  estate,  e.g,,  in  building  a  new  house  with  the 
materials  of  a  house  improperly  pulled  down  (p).  The 
cases  are  contradictory  as  to  the  application  of  the  proceeds 
of  equitable  waste  ;  but  the  weight  of  authority  is  in  favour 
of  the  view  that  they  are  to  be  held  upon  the  trusts  of  the 
settlement,  the  income  accruing  during  the  life  of  the  person 
who  has  committed  the  waste  being  accumulated  and  added 
to  the  principal  (q).  Where  a  tenant  for  life  unimpeachable 
for  waste  has  properly  cut  ornamental  timber,  he  is  entitled 
to  the  proceeds  for  his  own  benefit  (r).  The  Judicature 
Act  {s)  provides  (t) :  An  estate  for  life  without  impeachment 
of  waste  shall  not  confer  or  be  deemed  to  have  conferred  upon 
the  tenant  for  life  any  legal  right  to  commit  waste  of  the 
description  known  as  equitable  waste,  unless  an  intention 
to  confer  such  right  shall  expressly  appear  by  the  instru- 
ment creating  such  estate.  The  effect  of  this  provision  has 
never  been  judicially  considered;  but  it  seems  to  follow 
from  it  that  the  proceeds  of  equitable  waste  must  be  dealt 
with  in  the  same  way  as  the  proceeds  of  legal  waste,  i.e., 

(o)  Marquis  of  Larudowne  v.  Marchionea  of  Lansdotone  (1815),. 
1  Madd.  116. 

(i?)  Duke  of  Leeds  v.  Earl  of  Amherst  (1846),  2  Ph.  117,  124 ; 
MorrU  y.  Morns  (1858),  3  De  G.  &  Jo.  32.S. 

iq)  Wellesley  t.  Wellesley  (1834),  6  Sim.  497  ;  Lushington  v.  Boldero 
(1851),  15  B.  1 ;  Honywood  v.  Honywood  (1874),  18  Eq.  306.  I>ord 
Lyndhubst  held  in  Murquis  of  Ormonde  v.  Kynnersley  (1830),  7  L.  J. 
(O.S.)  Ch,  150 ;  repeated  8.  N.,  Butler  v.  Kynnersley y  8  L.  J.  (0.8.)  Ch.  67,. 
that  the  proceeds  of  equitable  waste  went  to  the  owner  of  the  first  Tested 
estate  of  inheritance. 

(r)  Baker  v.  Sebright  (1879),  13  Ch.  D.  179. 

(0  36  *;  37  Vict.  c.  66.  (Q  Section  25  (3), 
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that  they  go  to  the  owner  of  the  first  veisted  estate  of 
inheritance  except  where  there  has  been  collusion  between 
him  and  the  tenant  for  life. 

The  doctrine  of  waste  applies,  not  merely  to  limited  owners  Waste  by 
under  settlements,  but  also  to  lessees  for  years,  tenants  in  y^|^!  ^^ 
common,   copyholders,   and  ecclesiastical    persons.      The 
rights  and  liabilities  of  lessees  for  years  are  generally  fixed 
by  the  lease.      Apart  from  the  terms  of  the  lease,  their 
position  is  identical  with  that  of  tenants  for  life.     At  law,  by  tenants 
one  tenant  in  common  cannot  be  treated  as  a  wrongdoer  by  '^ 

another  except  for  some  act  which  amounts  to  an  ouster  of 
his  co-tenant  or  to  a  destruction  of  the  common  property. 
Thus,  no  action  of  tort  lies  against  a  tenant  in  common  for 
cutting  down  trees  which  are  fit  for  cutting,  although  in  an 
action  of  account  the  plaintiff  would  be  entitled  to  recover  a 
moiety  of  the  value  of  the  trees  cut  (u).  Equity,  in  granting 
or  refusing  an  injunction,  follows  the  law.  Where  a  tenant 
in  common  is  dealing  with  the  property  in  a  proper  course 
of  management,  he  is  not  restrained  from  cutting  timber  (a;), 
unless  in  exceptional  cases,  e,g,j  where  he  is  insolvent  and 
cannot  pay  the  plaintiff  his  share  of  the  proceeds  (y),  or 
where  he  is  occupying  as  tenant  under  an  agreement  with 
his  co-tenant  {z).  He  is  restrained,  on  the  other  hand, 
from  doing  acts  of  malicious  destruction,  e.g.,  from  cutting 
saplings  or  from  cutting  timber  trees  or  underwood  at  un- 
seasonable times  (a).  It  is  clear — notwithstanding  the  ^^i^^P^" 
opinion  of  Lord  Loughborough  to  the  contrary  (b) — that 
the  court  has  jurisdiction  to  restrain  copyholders  from  waste, 

at  the  suit  of  the  lord  of  the  manor  (c).     It  is  doubtful  (d)  and  by 

ecclesiastical 

persons. 

(m)  Martyn  ▼.  Knowllys  (1799),  8  T.  R.  145  ;  JaoobsT.  Seward  (1869), 
L.  R.  4  C.  P.  328. 

(a?)  Goodwyn  ▼.  Spray  (1786),  2  Dick.  667 ;  Hole  v.  TJwmas  (1802), 
7  Ves.  589  ;  TwDrt  v.  Tuyort  (1809),  16  Ves.  128 ;  Durham  Rail.  Co.  v. 
J\awn  (1840),  3  B.  119  ;  AHhur  v.  Lavib  (1865),  2  Dr.  &  Sm.  428. 

(y)  Smallman  v.  OnUrM  (1792),  3  B.  C.  C.  621. 

(z)  Tioort  V.  Tkoartf  supra, 

(a)  Hole  V.  Thmna^j  supra. 

(&)  Deneh  v.  Bamjrton  (1799),  4  Ves.  700.  He  went  on  the  ground 
that  the  lord's  only  remedy  for  waste  was  by  forfeiture. 

(f)  Richards  v.  Noble  ^,1807),  3  Meri.  673  :  per  Eldon,  C.  ;  Parrott  ▼. 
Palmer  (1834),  3  My.  dr  K.  632 :  per  Beougbam,  C.  See  Black- 
more  v.  White,  [1899]  1  Q.  B.  293. 

(<0  See  Jefferson  v.  Bishop  of  Durliam  (1797),  1  B.  &  P.  105. 
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whether  ecclesiastical  persons  were  under  a  legal  liability  for 
waste  before  the  restraining  statutes  of  Elizabeth  {e).  Since 
those  statutes  an  ecclesiastical  corporation  sole,  e.g,,  a  rector 
or  vicar,  has  been  under  the  same  disability  to  commit  waste 
as  an  ordinary  tenant  for  life  (/).  He  cannot  cut  timber 
except  for  repair  of  the  parsonage-house  and  chancel  and  of 
old  pews  that  belong  to  the  rectory  (g).  He  cannot  cut  to 
provide  a  fund  for  general  repairs  {h),  although  he  can  sell 
timber  actually  cut  for  the  purpose  of  buying  other  timber 
in  a  more  convenient  situation  (t).  He  cannot  open  and 
work  mines  (k),  even  with  the  consent  of  the  patron  and 
ordinarj'  {I).  The  opening  and  working  of  mines  by  one  in- 
cumbent gives  his  successor  no  right  to  continue  the 
working  (m).  It  follows  that  until  recent  legislation  (n) 
enabled  mines  to  be  opened  on  the  glebe  with  the  consent  of 
the  Ecclesiastical  Commissioners,  mines  could  not  be  worked 
unless  they  had  been  opened  before  the  restraining  statutes 
were  passed  or  unless  there  had  been  a  fresh  endowment 
with  land  on  which  open  mines  existed.  Courts  of  equity 
grant  an  injunction  at  the  suit  of  a  patron  to  restrain  waste 
by  a  parson  or  vicar  (o),  or  by  the  widow  of  an  incumbent 
during  a  vacancy  (p).  The  Ecclesiastical  Commissioners 
may  also  sue  for  an  injunction  (g).  Lord  Habdwicee  is 
alleged  to  have  refused  to  grant  an  account  at  the  suit  of  a 
patron  of  stones  dug  by  a  rector  and  sold  on  the  ground 
that  a  patron  could  take  no  profit  of  the  living,  and  that  there 

(c)  13  Eliz.  c.  10  ;  13  Eliz.  c.  20  ;  14  Eliz.  c.  11  ;  14  Eliz.  c.  14. 

(/)  The  language  of  Lord  Langdalb  in  Duke  of  St.  Albaru  v. 
Skipimth  (1845),  8  6.  354,  suggests  that  an  incumbent  is  in  a  more 
favourable  position  than  an  ordinary  tenant  for  life  ;  but  the  cases  do  not 
bear  out  this  view. 

(^)  Strachy  v.  Francu  (1741),  2  Atk.  217. 

(A)  Duke  of  Marlboroiigh  v.  ,S^^.  John  (1852),  5  I)e  G.  &  Sm.  174  ; 
"Sowerby  v.  Fryer  (1869).  8  Eq.  417. 

(0  Herring  v.  Dean  of  St.  PauVs  (181 9),  3  S  w.  492  (case  of  a  corporation 
aggi^S&te,  who  possibly  had  larger  powers). 

Ik)  Knight  v.  Mosely  (1753),  Amb.  176. 

(/)  KOMEB,  J.|  in  Ecclesiastical  Commissioners  v.  Wodehouse^  [1895] 
1  Ch.  652. 

(/«)  Ecclesiastical  Commissioners  v.  Wodehousc,  supra. 

(»)  5  &  6  Vict.  c.  108. 

(o)  Strachy  v.  Francis  (1741),  2  Atk.  217  ;  S.  C,  Bradly  v.  Stratchy, 
Bam.  399  ;  Knight  v.  Mosely^  svpra. 

(p)  Hoskins  V.  Fcath^rstone  (1789),  2  B.  0.  C.  552. 

Iq")  Ecclesiastical  Commissioners  v.  Wodehouse,  supra. 
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T7as  no  instance  of  his  taking  and  laying  it  out  for  the  benefit 
and  increase  of  the  rectory  (r).  The  doctrine,  supposed 
to  have  been  established,  that  a  patron  was  not  entitled 
to  an  account  of  waste  committed  was  acceded  to  by  Page 
Wood,  V.-C,  in  Holden  v.  Weekes  (s),  but  strongly  dissented 
from  by  James,  V.-C,  in  Sowerby  v.  Fryer  (t). 

Protection  op  Equities  attached  to  Property. 

At  law,  most  contracts  were  personal ;  that  is  to  say.  Covenants 
only  a  party  to  the  contract  or  his  legal  personal  repre-  {^ndat^iaw. 
sentatives  could  sue  upon  it.  Where  a  party  to  a  contract 
purported  to  assign  the  benefit  of  it,  his  assignment  was  a 
nullity  at  law,  and  the  assignee  could  only  sue  in  the  name 
of  the  assignor.  To  this  rule  there  was  an  exception  in  the 
case  of  certain  covenants  which  were  said  to  run  with  the  land. 
If  a  lease  was  granted  containing  such  a  covenant,  the 
capacity  to  sue  and  be  sued  upon  it  was  not  confined  to 
the  parties  who  had  entered  into  the  lease  and  their  re- 
spective representatives.  At  common  law,  the  lessor  could 
enforce  a  covenant  which  ran  with  the  land  against  every 
assignee  of  the  lease,  and  an  assignee  of  the  lease  could 
•enforce  it  against  him ;  and  by  an  early  statute  (u)  the 
benefit  of  enforcing  it  and  the  burden  of  having  it  enforced 
was  extended  from  the  lessor  to  every  assignee  of  the 
reversion.  The  benefit  of  a  covenant  may  run  with  land  at 
law  not  only  as  between  lessor  and  lessee,  but  also  as 
between  vendor  and  purchaser.  Thus,  where  a  covenant 
which  runs  with  the  land  at  law,  e.g.,  a  covenant  for  title,  is 
contained  in  a  conveyance  on  sale,  subsequent  owners  of  the 
land  may  enforce  the  covenant  against  the  original  coven- 
antor and  his  legal  personal  representative,  although 
there  is  no  privity  of  contract  between  them.  But  the 
better  opinion  is  that  the  burden  of  a  contract  does  not 

(r)  Knight  v.  Afogely  (1753),  Amb.  176. 

(*)  (1860),  1  John.  &  H.  278  ;  30  L.  J.  Ch.  35. 

(t\  (1869),  8  Eq.  417.  In  Bartlett  v.  Phillips  (1859),  4  De  G.  &  Jo. 
414,  it  was  held  in  a  suit  by  the  patron  that  royalties  receired  by  a  vicar 
nnder  an  illegal  lea^e  of  mines  by  him  onght  to  be  laid  out  for  the  permanent 
t)enefit  and  improvement  of  the  vicarage. 

(tt)  32  Hen.  8,  c.  34. 
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Doctrine 
of  TtUk  V. 
Moxhay. 


To  what 
stipulations 
the  rule 
applies. 


run  with  land  at  law,  except  as  between  lessor  and  lessee. 
That  is  to  say,  where  a  purchaser  of  land  enters  into]  & 
covenant  with  the  vendor,  the  vendor  can  never  enforce 
the  covenant  at  law  against  subsequent  owners  of  the  land. 
A  covenant  to  be  enforced  against  subsequent  owners  must 
amount  to  a  grant  of  an  easement  or  a  rent-charge  or  some 
estate  or  interest  in- the  land  {x).  A  covenant  to  run  with 
the  land  at  law  must,  in  the  first  place,  be  made  with  a 
covenantee  who  has  an  interest  in  the  land  to  which  it 
refers ;  and  secondly,  it  must  touch  and  concern  the  land. 
No  Cbvenant  which  affects  merely  the  person  and  which  does 
not  affect  the  nature,  quality,  or  value  of  the  land,  or  the 
mode  of  using  or  enjoying  it,  can  run  with  land  at  law  (y). 

Courts  of  equity  enforce  such  covenants,  where  they  can 
properly  be  enforced  by  an  injunction  ;  but  they  also  enforce, 
by  virtue  of  a  much  wider  principle,  covenants  and  agree- 
ments entered  into  upon  a  sale  of  land  as  against  subsequent 
owners  of  the  land.  The  principle  upon  which  the  cases  in 
equity  proceed  is  laid  down  in  Tulk  v.  Moxhay  {z).  In  that 
case.  A.,  the  owner  of  houses  in  Leicester  Square,  sold 
Leicester  Square  garden  to  B.  in  fee.  B.  covenanted  to 
maintain  it  as  a  square  garden  and  pleasure  ground,  open 
and  uncovered  with  buildings.  B.  conveyed  the  garden  to 
C,  who  did  not  enter  into  a  similar  covenant,  but  who  had 
notice  of  the  covenant  in  the  original  conveyance.  Lord 
CoTTENHAM  restrained  C.  from  building  on  the  garden.  "  If 
an  equity,"  he  said,  "  is  attached  to  the  property  by  the 
owner,  no  one  purchasing  with  notice  of  that  equity  can 
stand  in  a  different  situation  from  the  party  from  whom  he 
purchased."  The  rule  (differing  from  the  rule  at  law)  applies 
to  provisions  resting  in  agreement  merely  as  well  as  to 
covenants  under  seal  (a). 

The  doctrine  of  Tulk  v.  Moxhay  applies  only  to  negative 
covenants,  and  not  to  affirmative  covenants.     It  does  not 

(a?)  Ansterherru  v.  dfrporatian  of  Oldham  (1885),  29  Ch.  I).  750. 

(y)  May&r  of  "Conaletim  v.  PaUifon  (1808),  10  East,  180 ;  Ilorstfv 
Estate,  Limited  v.  Steiger,  [1899]  2  Q.  B.  79  ;  Hflgers  v.  Hosegooi^ 
[1900]  2  Ch.  388. 

(z)  (1848),  11  B.  571 ;  2  Ph.  774. 

(«)  Tulk  V,  Moxliay,  supra. 
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apply  to  a  covenant  which  compels  the  covenantor  to  spend 
money,  such  as  a  covenant  to  build  houses  and  keep  them 
in  repair  (b),  or  to  a  covenant  binding  the  owner  of  the  land 
to  sell  it  at  some  future  time  (c).  But  the  court  considers 
the  substance  and  not  the  form  of  the  covenant ;  and  if  it  is 
in  substance  negative,  or  in  part  negative,  the  court  will 
restrain  a  violation,  although  it  will  not  actively  enforce  the 
positive  part  of  the  covenant  (d).  Thus,  a  covenant  to 
maintain  a  square  as  a  public  garden  will  be  enforced  by  an 
injunction  against  building  upon  it  (e) ;  and  a  covenant  to 
erect  private  dwelling-houses  only  will  be  enforced  by  an 
injimction  against  building  a  corrugated  iron  building 
intended  for  an  art-studio  (/).  A  covenant  running  with 
the  land  in  equity  will  be  enforced  by  injunction,  even 
though  the  breach  will  not  cause  substantial  injury  to  the 
plaintiff  (^). 

Where  a  restrictive  covenant  has  been  attached  to  land  Devolution 
on  a  sale,  the  covenant  may  be  enforced  not  merely  against  °£  the  ^'^ 
the  original  purchaser,  but  against  all  volunteers  under  him  covenant, 
and  purchasers  with  notice  from  him.     The  language  of 
tbe  older  cases  suggests  that  such  a  covenant  can  only  be 
•enforced  against   a  purchaser  with  notice  {h) ;   there  are 
recent  dicta  to  the  effect  that  it  can  be  enforced  against  a 

(ft)  Haywood  v.  Brunswick  Permanent  Benefit  Building  Society, 
(1881),  8  Q.  B.  D.  403  ;  Aiigterberry  v.  Corporation  of  Oldham  (1886), 
29  Ch.  D.  750  :  Hall  v.  Ewin  (1887),  37  Ch.  D.  74. 

ic)  London  and  South  Western  Bail,  Co,  v,  Oomm  (1882),  20  Ch.  D. 
562. 

(d)  In  Clegg  ▼.  Hands  (1890),  44  Ch.  D.  503,  the  Court  of  Appeal 
enforced  by  injunction  a  covenant  by  a  lessee  not  to  buy  or  sell  upon  the 
premises  any  ales  or  stout  other  than  such  as  had  been  purchased  of  the 
lessors.  The  covenant  here  was  really  positive  ;  what  the  lessor  wanted 
was  to  make  the  lessee  buy  all  his  beer  from  bim  ;  and  the  decision, 
although  correct  as  between  lessor  and  lessee,  cannot  be  treated  as  an 
authority  for  the  proposition  that  such  a  covenant  can  run  with  land  in 
equity  after  the  observations  of  Lords  Macnaghten  and  Dayey  in 
ifoakes  V.  Bice,  [1902]  A.  C.  24,  pp.  32,  36. 

{e)  Tulk  v.  Moxhay,  supra. 

(/)  Batman  v.  Harland  (1881),  17  Ch.  D.  353. 

(^)  Western  v.  MacDermott  (1866),  L.  R.  2  Ch.  72,  p.  75  ;  Leech  v, 
Schweder  i\^7i),^  Ch.  465  n,  p.  468  n  ;  Lord  Manners  v.  Johnson  (1875), 
1  Ch.  D.  673,  p.  679  ;  Bu^hards  v.  Betitt  (1877),  7  Ch.  D.  224. 

(Ji)  B.g,,  per  Knioht-Bbuce,  li.J.,  in  Coas  v.  Bishop  (1857), 
8  D.  M.  &  G.  815,  p.  821  j  per  Mellish,  L.J.,  in  Leech  v.  Sehweder 
(1874),  9  Ch.  463,  p.  475. 
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purchaser  without  notice  if  he  has  not  acquired  the  legal 
estate  (t).  It  is  clear  that  a  purchaser  for  value  without 
notice  who  has  the  legal  estate  is  protected ;  and  this  dis- 
tinguishes such  covenants  from  legal  easements  which, 
when  they  are  once  validly  created,  may  be  enforced  against 
the  occupier  of  the  servient  tenement,  whether  he  has  the 
legal  estate  or  whether  he  has  notice  or  not  {k). 

Where  property  is  sold  in  lots  under  a  building  scheme, 
the  conditions  of  sale  generally  provide  that  each  purchaser 
shall  enter  into  a  covenant  to  abstain  from  doing  certain 
things  on  his  lot.  In  such  cases,  the  presumption  is  that  the 
burden  of  the  restrictive  covenants  which  each  purchaser 
has  agreed  to  runs  with  the  land  which  he  has  bought. 
Moreover,  if  vendors  describe  property  on  a  sale  in  lots  as 
subject  to  a  general  building  scheme,  and  fail  to  sell  some 
of  the  lots,  they  cannot  subsequently  sell  the  part  which 
they  have  retained  free  from  the  restrictions  which  they  have 
imposed  upon  the  original  purchasers,  unless  they  reserve  a 
right  to  do  so  in  the  original  conditions  of  sale  (Z). 

A  restrictive  covenant  may  be  enforced  against  every 
person  in  possession  of  the  land.  Thus,  it  may  be  enforced 
against  an  under-lessee,  although  he  is  not  bound  at  law  by 
the  covenants  of  the  original  lease  (m) ;  or  against  a  tenant 
from  year  to  year  (n) ;  or  against  an  occupier  (o). 

Even  where  the  burden  of  a  covenant  runs  with  land  in 
the  hands  of  a  purchaser,  it  does  not  follow  that  the  benefit 
of  it  runs  with  other  land  retained  by  the  vendor.  • 

If  the  covenant  was  at  its  creation  attached  to  land 
retained  by  the  vendor,  then  the  benefit  of  the  covenant 
runs  with  the  land;  i.e.,  purchasers  from  the  vendor  of  the 
land  retained  are  entitled  to  enforce  the  covenant.  The 
question  whether  the  covenant  was  at  its  creation  attached 


(i)  Per  Jebsel,  M.R.,  in  London  and  South  Western  Hail,  Co.  t. 
Oomm  (1874),  20  Cb.  D.  562,  p.  683  ;  followed  by  the  Conrt  of  Appeal  in 
Bogers  v.  Ilotegood,  [1900]  2  Ch.  388,  p.  406.    See  p.  83. 

(It)  Leech  V.  Schweder,  svpra, 

(V)  In  re  B inning Jiavi  and  District  Land  Co,  and  ^Z2^y,[1893]  I  Ch. 
342;  Davis  v.  Corporation  of  Leictster,  [1894]  2  Ch.  208. 

(w)  Hall  V.  Ewin  (1887),  37  Cb.  D.  74. 

(n)   WUson  v.  liaH  (1866),  L.  R.  1  Ch.  463. 

(o)  Mander  v.  Falcke,  [1891]  2  Ch.  554. 
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to  land  retained*  by  the  vendor  is  a  question  of  intention. 
Where  it  is  expressly  provided  in  the  conveyance  which 
imposes  the  restrictive  covenant,  that  the  restriction  shall 
enure  for  the  benefit  of  the  estate  retained  or  any  part  of  it, 
the  presumption  is  that  the  benefit  of  the  covenant  passes 
on  a  sale  of  the  estate  retained  or  any  part,  and  the  pur- 
chaser's ignorance  of  the  existence  of  the  covenant  does 
not  defeat  the  presumption  (p).  In  the  absence  of  special 
provisions  in  the  conveyance,  an  intention  to  attach  the 
benefit  of  the  covenant  to  land  may  be  inferred  from  the 
surrounding  circumstances.  Such  an  intention  is  normally 
inferred  in  the  case  of  building  schemes.  Where  several 
lots  are  laid  out  for  sale  as  building  plots,  the  presumption 
is  that  each  one  of  the  several  purchasers  was  intended,  as 
against  the  others,  to  have  the  benefit  of  the  covenants 
entered  into  by  them.  He  is,  therefore,  entitled  to  enforce 
the  covenants  against  them ;  and  the  right  enures  to  the 
assign  of  each  purchaser;  in  other  words,  runs  with  his  land. 
The  right  exists  not  only  where  the  several  parties  execute  a 
mutual  deed  of  covenant,  but  wherever  a  mutual  contract  can 
be  sufficiently  established  (g) .  This  doctrine  has  been  applied 
to  a  mansion  let  out  in  residential  flats,  and  the  landlord 
was  restrained  from  converting  part  of  it  into  a  club  (r). 

Even  where  the  covenant  is  not  originally  attached  to 
the  land  retained  but  is  merely  personal  to  the  vendor, 
the  vendor  may,  on  a  sale  of  the  land  retained,  assign  the 
benefit  of  the  covenant  to  a  purchaser,  and  the  purchaser 
then  becomes  entitled  to  enforce  it.  Where  there  is  no 
express  assignment,  an  assignment  may  be  made  out  from 
the  surrounding  circumstances.  In  determining  whether 
the  benefit  of  the  covenant  has  been  assigned,  the  object  of 
the  covenant  is  material.  If  it  was  only  obtained  to  enable 
the  covenantee  to  deal  more  advantageously  with  his  pro- 
perty, the  presumption  is  against  its  assignment.  The  pre- 
sumption is  also  against  an  assignment  where  the  purchaser 

(^)  Rogers  v.  Hotegood^  [1900]  2  Ch.  388. 

•    iq')  Renals  v.  CowlUhaw  (1878),  9  Ch.  D.  126 ;  Nottingham  Patent 
Brick  and  Tile  Of,  v.  Butler  (1886),  16  Q.  B.  D.  778  ;  Spicer  v.  ^fart^n 
(1888),  14  App.  Cas.  12. 
(r)  Hudson  v.  Crimps,  [1896]  1  Ch.  266. 
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only  purchases  part  of  the  land  retained  by  his  vendor 
when  the  covenant  was  entered  into  {s). 

Loss  of  The  right  to  enforce  a  restrictive  covenant  may  be  lost  in 

SfnnctioD.  *^^  cases,  (a.)  The  conduct  of  the  plaintiff  may  disentitle 
him  to  relief.  His  acquiescence  in  what  he  complains  of, 
or  his  delay  in  taking  proceedings,  may,  of  itself,  preclude 
him  from  obtaining  an  injunction  (t).  Acquiescence  by  the 
plaintiff  in  a  breach  of  covenant  by  A.  might  have  reason- 
ably induced  B.  to  think  that  the  plaintiff  did  not  intend  to 
enforce  the  covenant  at  all.  But  a  plaintiff  who  has,  under 
particular  circumstances,  allowed  a  waiver  of  a  restrictive 
covenant  is  not  necessarily  estopped  from  enforcing  it  in 
other  instances  {u).  (b.)  Courts  of  equity  look  not  only  to 
the  words  of  a  covenant,  but  to  the  object  for  which  it  was 
entered  into.  If  that  object  cannot  be  attained  owing  to 
circumstances  which  have  occurred  since  the  covenant  was 
entered  into,  equitable  relief  will  be  refused.  Hence, 
covenants  intended  to  preserve  the  character  of  land  to  be 
laid  out  and  used  in  a  particular  way,  are  not  enforced  if 
the  land  has  been  already  so  laid  out  and  used  that  its 
preservation  as  intended  is  no  longer  possible  (x). 

Equities  may  The  doctrine  of  Tulk  v.  Moxhay  applies  to  personal 
to  personal  property  as  much  as  to  land.  **Eeason  and  justice  seem 
property.  to  prescribe,"  says  Knight-Bruce,  L.J.  (y),  **  that,  at  least 
as  a  general  rule,  where  a  man  by  gift  or  purchase  acquires 
property  from  another  with  knowledge  of  a  previous  con- 
tract, lawfully  and  for  valuable  consideration  made  by  him 
with  a  third  person,  to  use  and  employ  the  property  for  a 
particular  purpose  in  a  specified  manner,  the  acquirer  shall 
not,  to  the  material  damage  of  the  third  person,  in  opposi- 
tion to  the  contract  and  inconsistently  with  it,  use  and 
employ  the  property  in  a  manner  not  allowable  to  the  giver 

(0  Renah  v.  Cowluhaw  (1878\  9  Ch.  D.  125  ;  (1879),  11  Ch.  D.  866. 

(0  Roper  V.  Williams  (1822),  T.  &  R.  18  ;  Sayers  v.  CoUyer  (1884), 
28  Ch.  D.  103. 

(tt)  German  v.  di/tpmati  (1877),  7  Ch.  D,  271  ;  Knight  v.  Simmonds, 
[1896]  2  Ch.  294. 

(a?)  Duke  of  Bedford  v.  Trustees  of  British  Museum  (1822),  2  My.  &  K. 
652  ;  Peek  v.  MaUhcw*  (1867),  L.  R.  3  Eq.  516. 

(y)  De  Mattos  v.  Qihson  (1858),  4  Do  G.  &  Jo.  276,  p.  282.  See  also 
p.  299. 
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or  seller."  This  rule,  says  the  Lord  Justice,  is  applicable 
alike  to  moveable  and  immoveable  property.  The  rule  in 
Tulk  V.  Moxhay  only  applies,  as  has  been  pointed  out  (^),  to 
negative  stipulations.  For  instance,  an  equitable  assignee 
of  a  lease,  whether  by  way  of  mortgage  or  absolutely,  cannot 
be  sued  by  the  lessor  for  rent  although  he  has  taken  posses- 
sion (a) ;  but  he  could  be  restrained  from  violating  negative 
•covenants  by  his  assignor  of  which  he  had  notice  (&).  Of 
course,  where  a  charge  is  created  on  personal  property,  a 
purchaser  of  the  property  who  takes  with  notice  of  the  con- 
tract under  which  the  charge  is  created,  takes  subject  to  the 
oharge  (c). 

Prevention  op  Breaches  op  Confidence. 

First.  The  earliest  cases  in  which  an  injunction  was  Protection  of 
granted  to  restrain  an  abuse  of  confidence,  were  cases  in  "^^^ipt 
which  the  author  of  an  unpublished  work,  or  his  repre- 
sentative, was  held  entitled  to  restrain  its  publication  by 
persons  to  whom  he  had  communicated  the  manuscript 
upon  terms  limiting  its  user,  or  by  persons  who  had  in 
breach  of  trust  got  possession  of  it  {d).  It  was  said,  in 
support  of  the  jurisdiction,  that  the  author  had  a  common 
law  right  of  property  in  his  manuscript — not  merely  a  right 
in  the  paper  of  which  it  was  composed,  but  a  right  not  to 
have  the  words  reproduced,  and  that  this  right  continued 
until  pubhcation.  It  was  then  said  that  a  communication 
to  some,  and  under  certain  conditions,  was  not  necessarily 
publication.  The  question  was,  under  what  circumstances 
the  communication  was  made.  If  a  play-wright  represented 
his  play  at  a  theatre,  this  was  not  necessarily  publication  ; 
because  it  was  or  might  be  an  imphed  term  of  the  contract 

(2)  P.  508. 

(a)  Citx  V.  Bishop  (1857),  8  D.  M.  &  G.  815  ;  Ramage  v.  Womach^ 
{1900]  1  Q.  B.  116 ;  Hand  v.  Blow,  [1901]  2  Ch.  721. 

(J)  Qix  Y.  Bishop,  Jtvpra,  p.  821. 

(p)  Werderniann  v.  5fw?/W  Generate  d* Electriciti  (1881).  19  Ch.  1). 
246  ;  Bag  at  Pneumatic  Tyre  Co.  v.  Clipper  Pneuviaiic  Tyre  Co,,  [1902] 
1  Ch.  146. 

(i)  Wehh  V.  Bose  (1732),  cit.  4  Burr.  2330  (conveyancer's  draughts 
stolen  by  his  clerk)  ;  Buke  of  Queeruberry  y.  Shebbeare  (1758),  2  Eden, 
529. 

F.s.  2  h 
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with  each  spectator  that  he  should  not  copy  or  at  least  not 
reproduce  the  play  represented  (e).  If  a  professor  delivered 
a  lecture  in  his  class-room,  this  was  not  necessarily  publica- 
tion, because  it  was  or  might  be  an  impHed  term  of  the 
contract  with  each  student  that  he  should  only  take  notes 
of  the  lecture  for  his  own  private  benefit  (/).  On  the  other 
hand,  if  a  preacher  delivered  a  sermon  and  a  politician 
delivered  a  speech,  the  presumption  was  that  he  abandoned 
his  sermon  or  speech  to  the  public,  and  was  willing  that 
anyone  should  reproduce  it. 

Secondly.  These  principles  were  applied  in  the  case  of 
letters.  The  receiver,  it  was  admitted,  had  a  property  in 
the  paper.  The  sender  could  not  recover  the  letter,  but  he 
could  prevent  the  receiver  from  publishing  it.  Communica- 
tion to  the  receiver  was  not  a  publication  (g).  Lord  Eldon 
expressed  doubts  as  to  the  jurisdiction  in  the  case  of  letters, 
but  followed  the  authority  of  the  decided  cases ;  and  it  has 
long  been  settled  that  the  writer  of  letters,  though  written 
without  any  purpose  of  profit  or  any  idea  of  literary  pro- 
perty, possesses  such  an  interest  in  them  that  they  cannot 
be  published  without  his  consent,  unless  the  receiver  is 
obliged  to  publish  them  for  his  own  justification,  or  for  the 
vindication  of  his  character  from  charges  brought  against 
it  (h). 

Thirdly.  It  made  no  difference  whether  the  "  unpublished 
material "  exiisted  in  a  tangible  form  or  not.  A  lecturer  who 
lectured  from  notes  or  spoke  without  notes,  was  as  much 
entitled  to  be  protected  from  unauthorised  reproduction  as 
a  lecturer  who  read  from  a  manuscript,  provided,  of  course, 
that  he  proved  the  identity  of  the  reproduction  with  the 
original  lecture  (i). 


(e)  MacUin  v.  RicharcUon  (1770),  2  Amb.  694. 

(/)  Calrd  V.  Simc  (1887),  12  App.  Gas.  326. 

(jg)  Piqje  V.  Cvrl  (1741),  2  Atk.  342  ;  cit.  4  Burr.  2330.  "  Sending  a 
letter  "  said  Lord  Habdwicke  in  that  case,  '*  transferred  the  paper  upon 
which  it  was  wrote,  and  every  use  of  the  contents,  except  the  liberty  and 
profit  of  publishing."     See  also  Thompson  v.  Stanhope  (1774),  2  Amb.  737. 

(70  Gee  V.  PHtchard  (1818),  2  Sw.402  ;  Hopkinson  v.  Lord  Burghley 
(1S67),  L.  K.  2  Ch.  447  ;  Eari  of  Lyttm  v.  Derey  (1884),  62  L.  T.  121. 

(0  Ahenu'thy  v.  Ifutchinson  (1825),  3  L.  J.  (0.8.)  Ch.  209i; 
12  App.  Cas.  336  n. 
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It  is  misleading  to  base  the  jurisdiction,  as  is  often  done  Principle 
even  now  (A;),  upon  the  protection  of  a  common  law  right  of  jurisdiotion 
property  in  the  author  of  an  unpubliehed  manuscript.  The  ^  haj^ 
right  has  never  been  recognised  or  protected  but  by  pro- 
ceedings in  equity,  although  Lord  Mansfield  suggested 
that  an  action  on  the  case  for  damages  would  lie  for  its 
violation  (Z).  And  it  is  obvious  that  property  in  these  cases 
is  something  quite  different  from  property  in  tangible  things. 
An  injunction  may  be  granted  although  the  manuscript 
wrongfully  reproduced  is  safe  in  the  author's  desk,  or 
although  it  belongs  (as  in  the  case  of  a  letter)  to  the  person 
restrained,  or  although  there  is  no  manuscript  in  existence. 
Courts  of  equity  in  the  early  cases  sometimes  professed  to 
grant  the  injunction  in  furtherance  of  a  common  law  right, 
because  they  were  anxious  to  conceal  every  extension  of  their 
jurisdiction  from  the  common  law  judges.  These  cases,  as 
well  as  many  later  ones,  are  really  governed  by  the  principle 
that  information  obtained  by  reason  of  a  confidence  reposed 
or  in  the  course  of  a  confidential  employment,  cannot  be 
made  use  of  either  then  or  at  any  subsequent  time  to  the 
detriment  of  the  person  from  whom  or  at  whose  expense  it 
was  obtained.  It  is  not  necessary  that  the  detriment  should 
be  measurable  by  a  pecuniary  standard.  The  question 
whether  the  person  from  whom  the  information  has  been 
obtained  suffers  detriment,  is  merely  a  test  of  the  duty 
imposed  upon  the  person  to  whom  the  information  is  given. 
Thus,  in  the  case  of  knowledge  acquired  by  A.  while  in  the 
service  of  B.,  A.'s  duty  can  only  be  not  to  employ  that 
knowledge  to  the  pecuniary  detriment  of  B.  In  the  case  of 
letters  sent  to  A.  by  B.,  A.'s  duty  is  not  to  deal  with  those 
letters  so  as  to  wound  the  feelings  of  B.  The  principle,  as 
thus  enunciated,  includes  not  only  unpublished  manuscripts, 
letters,  speeches,  or  other  utterances  made  on  the  terms 
that  their  substance  shall  not  be  repeated,  but  also  all 
marketable  knowledge  obtained  by  virtue  of  a  position  of 
confidence.  It  is  sometimes  said  that  the  obligation  not  to 
disseminate  knowledge  acquired  in  a  confidential  relation 

(A)  JE.g.,  hj  Lord  Halsbuby  in  Caird  v.  Simey  mpra,  p.  337.    . 
(/)  4  Burr.,  p.  2396. 

2  l2 
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is  based  upon  an  implied  term  in  the  contract  under  which 
that  knowledge  was  given  (m).  The  expression  is  misleading 
if  it  is  intended  to  suggest  that  such  an  implied  term  was 
ever  recognised  by  the  common  law,  or  that  any  action  ever 
lay  at  common  law  for  its  breach.  An  implied  term  in  a 
contract,  properly  speaking,  is  a  term  which  is  within  the 
contemplation  of  the  parties,  and  with  reference  to  which 
they  must  be  taken  to  contract.  It  is  simply  confusing  to 
assert  that  the  parties  to  a  contract  which  creates  a  con- 
fidential relation  have  in  their  contemplation  a  promise  by 
the  employee  to  perform  the  duty  which  courts  of  equity 
impose  upon  a  man  taken  into  a  position  of  confidence  by 
virtue  of  the  relation  in  which  he  stands  to  his  employer. 
The  implied  term  as  used  in  these  cases  is  a  fiction  invented 
by  common  law  judges  in  order  to  give  the  common  law 
credit  for  a  recognition  of  principles  which  originated 
exclusively  in  equity. 

Some  examples  may  be  given  to  show  the  varied  circum- 
stances under  which  the  equitable  principle  has  been  applied. 
In  Prince  Albert  v.  Strange  (n),  a  man  entrusted  by  the 
plaintiff  with  etchings  for  the  purpose  of  taking  impressions 
for  the  plaintiff,  took  surreptitiously  additional  impressions. 
These  came  into  the  hands  of  the  defendant  Strange,  who 
threatened  to  exhibit  the  etchings  and  to  publish  a  descriptive 
catalogue  of  them.  Lord  Gottenham  restrained  both  the 
exhibition  and  the  publication.  In  Morison  v.  Moat  (o), 
Morison,  on  entering  into  partnership  with  Moat,  communi- 
cated the  recipe  of  a  secret  medicine  to  Moat,  who  bound 
himself  not  to  communicate  it  to  any  person  whomso- 
ever. Moat  communicated  it  to  his  son  the  defendant. 
Turner,  V.-C,  restrained  the  defendant  from  making  any 
medicine  according  to  the  secret.  In  Lamb  ^.  Evans  {p), 
canvassers  had  been  employed  by  the  plaintiff,  the  pro- 
prietor of  a  directory,  under  agreements  which  bound  them 

(w)  E.(j.,  by  BOWBN,  L.J.,  in  Lamb  v.  Etawi,  [^1893]  1  Ch.  218, 
p.  237,  and  by  Lord  ESHEB  and  A.  L.  Smith,  L.J.y  in  Rohh  y.  Green, 
[1895]  2  Q.  B.  315. 

(»)  (1849),  1  Macn.  &  G.  25. 

(o)  (1851),  9  Ha.  241  ;  affirmed  (1852),  16  Jur.  321. 

(;/)  [1893]  1  Cli.  218. 


Prevention  of  Breaches  of  Confidence.  517 

to  devote  themselves  in  a  particular  district  exclusively  to 
obtaining  from  traders  advertisements  to  be  inserted  in  the 
directory,  and  to  supply  the  blocks  and  materials  necessary 
for  procuring  such  advertisements.  They  were  restrained 
from  using  the  blocks  and  materials  obtained  by  them  while 
in  the  employment  of  the  plaintiff  and  for  the  purposes  of 
his  work,  for  the  purpose  of  any  work  other  than  the  plain- 
tiffs. In  Bobb  V.  Green  (q),  the  defendant,  while  in  the 
employment  of  the  plaintiff  as  his  servant,  surreptitiously 
copied  from  his  master's  books  a  list  of  the  plaintiff's 
customers  with  their  addresses.  After  he  had  left  the 
plaintiff's  service,  he  used  the  list  in  order  to  set  up  a  rival 
business,  and  to  induce  the  plaintiff's  customers  to  transfer 
their  custom  to  him.  The  defendant  was  ordered  to  pay 
damages,  and  to  deliver  up  the  list  to  the  plaintiff  to  be 
destroyed,  and  was  restrained  from  using  the  information  so 
obtained  by  him.  In  Exchange  Telegraph  Co.  v.  Gregory  (r), 
the  plaintiffs  made  a  record  of  stock  exchange  transactions, 
known  as  "  tape  prices"  or  "tape  quotations,"  which  they 
communicated  to  their  subscribers  on  the  terms  that  it 
should  not  be  communicated  to  non-subscribers.  The 
defendant  obtained  the  information  from  a  subscriber,  and 
posted  it  upon  boards  and  other  places  in  his  office.  He 
was  restrained. 

Protection  of  Trade-marks,  Trade  Names,  etc. 

There  are  one  or  two  cases  at  law,  though  none  of  early  Cases  at  law 
date  (s),  which  show  that  at  law  a  manufacturer  of  goods  ^val  traders 
has  a  right  of  action  against  a  rival  manufacturer  who 

(9)  [1895]  2  Q.  B.  315.  Kat,  L.J.,  thought  that  the  right  to  damages 
depended  on  whether  the  conduct  of  the  defendant  could  be  regarded  as  a 
breach  of  an  implied  contract ;  but  it  is  submitted  that  damages  might  also 
have  been  given  under  Lord  Cairns'  Act. 

(r)  [1896]  1  Q.  B.  147.  Followed  in  Excliange  Telegraph  Co,  v.  Central 
Ntw9,  [1897]  2  Ch.  48. 

(«)  A  case  decided  22  Eliz.,  in  the  Common  Pleas,  is  cited  by 
DoBEBinOE,  J.,  in  Southern  v.  How  (1618),  Poph.  143,  in  which  an 
action  was  brought  bj  one  clothier  against  another  who  used  the  same 
mark  to  his  ill-made  cloth  on  purpose  to  deceive  him.  According  to  the 
report  in  Cro.  Jac.  471,  the  action  was  hj  a  purchaser,  and  the  date  of  the 
case  33  Eliz. 
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fraudulently  represents  his  goods  as  the  goods  of  the  plaintiff. 
The  fraud  of  the  defendant  is  an  essential  part  of  the  cause 
of  action.  It  is  not  enough  for  the  plaintiff  to  prove  that  the 
representations  of  the  defendant  are  calculated  to  deceive. 
He  must  prove  that  the  defendant  knew  that  they  were 
calculated  to  deceive  {t).  Where  the  defendant  fraudulently 
passes  off  his  goods  as  the  plaintiff's,  the  plaintiff  is  entitled 
to  nominal  damages,  even  though  he  does  not  prove  that 
he  has  lost  customers  or  that  the  goods  passed  off  were  in- 
ferior to  his  own  (u). 

Equitable  In  equity,  the  rule  has  often  been  laid  down  **  that  one 

what  cases  ™*^  ^^^  ^^  right  to  put  off  his  goods  for  sale  as  the  goods 
it  applies.  pf  a  rival  trader"  (x).  The  rule  is  applied  in  three  classes 
of  cases,  which  differ  only  as  to  the  character  of  the  evidence 
which  the  plaintiff  has  to  bring  forward  in  order  to  justify 
the  interposition  of  the  court,  (a)  Where  the  plaintiff  has 
acquired  an  exclusive  right  to  a  mark  stamped  on  or  otherwise 
physically  connected  with  goods,  he  may  restrain  any  un- 
authorised user  of  it  (y).  (b)  Where  a  name  or  description 
applied  by  A.  to  his  goods  has  come  by  long  usage  to  denote 
in  the  minds  of  customers  exclusiveJy  A.'s  goods,  A.  may 
restrain  B.  from  designating  his  goods  by  that  name  or 
description  without  distinguishing  them  from  the  goods 
of  A.  (c)  Where  a  trader  has  acquired  a  reputation  under  a 
trade  name,  he  may  restrain  another  trader  from  using  that 
name  without  distinguishing  his  business  from  the  plaintiffs. 
The  name  under  which  a  man  trades,  whether  it  is  his  own 
name  or  not,  often  acquires  a  reputation  in  connexion  with 
the  goods  which  he  supplies  or  the  services  which  he  renders. 
It  follows  that  a  man  who  carries  on  business  under  that 
name  or  a  name  so  closely  resembling  it  that  it  is  calculated 
to  deceive  customers  will  be  restrained,  although  it  is  well 

(0  Crawsh4iy  v.  Thvmpson  (1842),  4  Mann.  &  G.  357. 

(w)  Blo/dd  V.  Payne  (1833),  4  B.  &  Ad.  410. 

(«)  Per  Lord  Kingbdown  in  Leather  Cloth  Co,  v.  American  Leather 
Cloth  Co.  (1865),  11  H.  L.  Cas.  523,  p.  538. 

(y)  Lord  Hardwicke  says  in  Blatichnrd  v.  Hill  (1742),  2  Atk.  484, 
that  an  injunction  has  never  been  granted  to  restrain  one  trader  from 
using  the  same  mark  as  another  ;  but  the  injunction  was  sought  there  un 
the  ground  of  an  alleged  monopoly. 
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settled  that,  as  a  general  rule,  no  man  can  restrain  any 
other  from  calling  himself  hy  whatever  name  he  pleases  {z). 

In  order  to  obtain  an  injunction  it  is  not  necessary  to  ConditioxiB 

show  a  fraudulent  intention  on  the  part  of  a  trader  who  is,  requisite 

^  for  grant  of 

as  a  matter  of  fact,  selling  his  goods  in  such  a  way  as  to  injunctioiu 
induce  people  to  believe  that  they  are  the  goods  of  another. 
The  court  will  grant  relief  although  the  defendant  had  no 
intention  of  selling  his  own  goods  as  the  goods  of  the 
plaintiff,  or  of  practising  any  fraud  either  on  the  plaintiff  or 
on  the  public  (a).  Proof  of  a  fraudulent  design  on  the  part 
of  the  defendant  is  material  as  evidence  that  his  acts  are 
calculated  to  deceive  purchasers.  If  it  can  be  proved  that 
A.  intended  to  pass  off  his  goods  as  the  goods  of  B.,  A.  can- 
not be  heard  to  say  that  his  acts  are  not  calculated  to 
produce  the  effect  which  he  desired.  An  injunction  will  not 
be  granted,  however  fraudulent  the  intentions  of  the  defen- 
dant may  be,  unless  the  acts  threatened  are  calculated  to 
damage  the  plaintiff.  The  damage  may  consist  either  in  the 
sale  of  an  inferior  article  as  the  plaintiff's  by  which  his  credit 
is  injured,  or  (whether  the  article  sold  is  inferior  or  not)  in 
the  withdrawal  of  customers  from  the  plaintiff  (b).  In 
most  cases,  however,  it  is  sufficient  to  prove  that  the  acts 
threatened  are  calculated  to  deceive.  If  they  are  calculated 
to  deceive,  they  are,  in  most  cases,  as  a  necessary  inference, 
calculated  to  damage.  It  is  not  necessary  to  prove  as  a 
condition  of  obtaining  relief  that  purchasers  have  been 
deceived.  The  fact  that  purchasers  have  been  deceived  is  the 
best  evidence  that  the  user  by  the  defendant  is  calculated  to 
deceive ;  but  the  court  may  be  able  to  judge  for  itself  from  the 
resemblance  whether  the  user  is  calculated  to  deceive  (c).  It  is 
not  necessary  to  show  that  the  representations  are  calculated 
to  deceive  the  person  to  whom  they  are  originally  addressed, 

(2)  P.  464. 
■     (fl)  Millingtmi  v.  Fox  (1838),  3  My.  &  Cr.  338,  p.  362;    Welch  v. 
Knott  (1857),  4  Kay  &  J.  747  ;  North  Cheshire  Brewery  Go.  v.  Manchester 
Brewery  Co.,  [1899]  A.C.  83,  p.  86  ;  Cellular  Clothing  Co.  v.  Maxtonand 
Murray,  [1899]  A.  C.  326. 

(&)  Clark  Y.  Freeman  (1848),  11  B.  112  ;  Borthwioh  v.  Evening  Post 
<1888),  37  Ch.  D.  449. 

ie)  Per  Lord  Blackbuen  in  Johnston  v.  Orr  Ewin^  (1862),  7  App.  Cas. 
219,  p.  229  ;  of.  London  General  Omnibus  Co,  v.  LavelL  [1901 J  1  Ch. 
135. 
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if  it  can  be  shown  that,  as  a  natural  consequence  of  their 
being  made,  they  will  eventually  reach  the  minds  of  persons 
who  will  be  deceived  by  them.  Thus,  misrepresentations 
made  to  a  wholesale  dealer  would  justify  an  injunction, 
although  that  wholesale  dealer  knew  the  truth,  if  those  mis- 
representations would  in  the  natural  course  of  events  be 
passed  on,  either  by  being  affixed  to  the  goods  sold  or  in  some 
other  way,  to  the  ultimate  customer ;  but  they  would  not 
justify  an  injunction  if  it  was  certain  that  they  would  stop  at 
the  wholesale  dealer.  A  trade-mark,  which  is  affixed  to  goods, 
must  necessarily  pass  to  and  infect  with  its  misrepresenta- 
tions the  ultimate  purchaser ;  whereas  price-lists,  circulars, 
invoices,  etc.,  may  stop  on  the  way  (d).  Lastly,  in  consider- 
ing whether  representations  are  calculated  to  deceive,  the 
character  of  the  class  to  whom  they  are  addressd  may  be 
taken  into  account;  and  a  representation  may  form  the 
ground  of  an  injunction,  although  it  would  not  deceive  a 
cautious  purchaser.  Thus,  representations  made  to  seam- 
stresses (e) — to  foreigners  ignorant  of  Enghsh  (/) — or  to 
persons  likely  to  purchase  without  inquiry  (g) — may  be 
restrained,  although  they  would  produce  no  effect  on  a  judge 
in  equity.  Moreover,  a  representation  may  be  calculated  to 
deceive,  although  the  customer  neither  knows  nor  cares  who 
the  manufacturer  is.  He  may  wish  to  get  goods  made  by 
the  same  maker  as  the  goods  of  that  character  which  he  has 
been  accustomed  to  buy,  although  he  has  no  particular 
individual  in  mind  when  he  make  a  purchase  {h). 

The  authorities  are  in  conflict  as  to  the  principle  upon 
which  injunctions  are  granted  in  these  cases.  One  view  is, 
that  the  jurisdiction  of  the  court  rests  upon,  property  and 
that  the  court  interferes  by  injunction,  because  that  is  the 


(<0  Stjkes  V.  Sykcs  (1824),  3  B.  &  C.  541  ;  Singer  Manu/acivnng 
C'Ky.LiHtg  QSS2),  8  App.  Ca«.  16,  p.  20;  Lever  v.  Goodwin  (1887), 
36  Ch.  D.  1. 

(e)  Suiffcr  Machine  Man-ufa^iturers  v.  WiUon  (1877),  3  App.  Cas. 
376. 

(/)  Johnston  v.  Orr  Ewing  (1882),  7  App.  Cas.  219,  p.  225. 

0;)  *■'  Thinty  folk  want  beer,  not  explanations" :  per  Lord  MacnAOHTEN, 
[1891]  A.  C,  p.  225. 

(/<)  Birmingham  Vinegar  Brewery  Co.  v.  Powell,  [1896]  2  Ch.  54  ; 
[1897]  A.  C.  710,  pp.  713,  715. 
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only  mode  by  which  property  of  this  description  can  be 
eflFectually  protected  (i).  This  view  has  been  supported  on 
two  grounds.  One  is  that  A.  may  attempt  by  fraud  to 
appropriate  B.'s  reputation  without  giving  B.  the  right  to  an 
injunction,  unless  B.  is  likely  to  sustain  some  pecuniary 
damage  from  the  wrongful  act.  The  other  is,  that  the  court 
will  grant  relief  although  the  defendant  had  no  intention  of 
practising  any  fraud.  The  better  opinion  is,  that  the  jurisdic- 
tion is  based  upon  the  prevention  of  fraud  (A;).  It  is  no 
doubt  true,  that  a  trade-mark  has  some  characteristics  of  a 
proprietary  right.  A  trade-mark  properly  so  called  may 
(unless  it  amounts  to  a  representation  that  the  goods  to  which 
it  is  affixed  are  manufactured  by  a  particular  manufacturer 
or  by  a  firm  consisting  of  particular  persons)  be  sold  along 
with  the  good-will  of  the  business  and  works  in  connexion 
with  which  it  has  been  used  and  may  lawfully  be  used  by 
the  purchaser  (Z),  and  the  same  principle  applies  mutatis 
mutandis  to  any  name  used  as  descriptive  of  goods  or  to  the 
trade-name  of  a  manufacturer  or  partnership  (w).  It  is, 
however,  misleading  to  treat  rights  in  respect  of  trade-marks 
or  trade  names  as  analogous  to  rights  over  land  or  chattels, 
or  even  to  exclusive  rights  such  as  patent  right  or  copyright. 
The  fact  that  an  injunction  may  be  granted  although  the 
user  has  previously  been  innocent  does  not  affect  the  question. 
The  determination  of  the  court  that  the  acts  which  the 
defendant  has  been  doing  are  calculated  to  deceive  changes 
their  character,  and  makes  it  fraudulent  in  him  to  continue 
them  with  the  knowledge  that  they  have  that  effect  (n). 

(t)  Per  Westbuey,  C,  in  Leather  Cloth  Co.  v.  Avierican  Leather 
Cloth  Co.  (1863)*,  4  D.  J.  &  S.  137  ;  jft^r  Cairns,  C,  in  Singer  Machine 
Manufacturers  v.  Wilstm  (1877),  3  App.  Cas.  376,  p.  391. 

(It)  See  the  observations  of  Lords  Hebschell  and  Macnaghten  in 
Beddaimy  v.  Banham,  [18961  A.  C.  199. 

(V)  Hall  V.  Barrows  (1863),  4  D.  J.  &  S.  150  ;  Leather  Cloth  Co,  v. 
American  Leather  Cloth  Co.  (1865),  11  H.  L.  Cas.  523,  pp.  534,  545  ; 
46  &  47  Vict  c.  57,  8.  70. 

(w)  See  the  observations  of  Caibns,  L.J.,  in  Maxicell  v.  Hogg  (1867), 
L.  R,  2  Ch.  307,  p.  314. 

{ii)  Per  Lord  Blackbubn  in  Singer  Machine  Manufacturers  v. 
Wilson  (1877),  3  App.  Cas.  376,  p.  400,  and  in  Singer  Manufacturing 
Co.  V.  Loog  (1882),  8  App.  Cas.  15,  p.  31  ;  ^cr  James.  L.J.,  in  Mitchell  y. 
Henry  (1880),  15  Ch.  D.  181,  p.  191  ;  per  Cotton,  L.J.,  in  Hendrihs  v. 
Montagu  (1881),  17  Ch.  D.  638,  p.  651. 
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Moreover,  the  view  that  the  jurisdiction  is  based  upon  pro- 
tection to  property  is  negatived  by  the  rule  that  the  plaintiff 
is  not  entitled  to  any  account  of  profits,  except  in  respect  of 
a  user  by  the  defendant  after  he  became  aware  that  he  was 
infringing  the  plaintiffs  rights  (o).  The  ground,  therefore, 
on  which  all  these  cases  proceed  is,  not  that  a  trader  has  an 
exclusive  right  to  the  mark  affixed  to  his  goods,  or  the 
description  applied  to  them,  or  to  the  name  under  which  he 
carries  on  business,  but  that  one  trader  must  not  injure 
another  by  representing  to  the  public  that  he  is  selling  the 
same  goods  or  carrying  on  the  same  business  as  his  rival. 
The  importance  of  this  distinction  is  not  seen  in  the  case  of 
trade-marks.  Where  a  trade-mark  is  infringed,  the  injunc- 
tion restrains  altogether  the  use  of  the  fraudulent  trade- 
mark. It  may  therefore  be  said,  that  where  A.  can  prevent 
anyone  from  using  a  mark  the  same  as  or  similar  to  his,  A. 
has  property  in  his  trade-mark,  to  as  large  an  extent  as  he 
has  property  in  a  book  of  which  he  has  the  copyright  (p). 
On  the  other  hand,  where  the  use  of  a  name  is  restrained, 
the  injunction  does  not  restrain  the  defendant  from  using 
the  name  altogether,  but  only  from  using  it  without  clearly 
distinguishing  his  goods  or  business  from  the  goods  or 
business  of  the  plaintiff  (q,) 

Injunction  Although  the  jurisdiction  is  based  upon  the  same  principle 

telSe-nmrks  whether  it  is  sought  to  protect  a  mark  physically  attached 
to  goods,  or  a  descriptive  name  used  in  connexion  with 
them,  or  the  name  under  which  a  business  is  carried  on, 
there  is,  nevertheless,  some  difference  between  these  cases 
as  to  the  evidence  which  the  court  requires  before  granting 
an  injunction.  In  all  these  cases  it  is,  subject  to  the  excep- 
tion to  be  mentioned,  a  condition  of  obtaining  relief  that 
the  plaintiff  should  prove  that  the  mark  which  he  attached 
to  his  goods,  or  the  name  by  which  he  described  them  or 

00  Edeliten  v.  EdtUteti  (1863),  1  I).  J.  &  S.  185. 

(/;)  See/?<*r  Lord  Hkbschell,  in  MotUgowery  v.  Th-ovipton^  [1891] 
A.  C.  217  p.  220. 

(<7)  Seixo  V.  Prorezende  (1866),  L.  U.  1  Ch.  192  ;  Johfutton  v.  Orr 
Swing  (1882),  7  App.  Cas.  219  ;  Montgomery  v.  Thompfum,  [1891]  A.  C. 
217.  The  defendant  may  be  restrained  altog^ether  where  there  are 
a(2^gravated  circumHtancef^  of  fraad  (^F.  Pinet  .^*  Cit\  y,- Maisan  LouU 
PbiH,  Liviitcd,  [1898]  1  Ch.  179). 
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under  which  he  carried  on  business,  had  acquired  a  repu- 
tation in  connexion  with  the  goods  sold  by  him.  This 
requirement  has  been  altered  by  statute  in  respect  to 
registered  trade-marks.  The  Patents,  Designs,  and  Trade 
Marks  Act,  1883  (r),  provides  for  the  registration  of  trade- 
marks {s)f  and  prescribes  what  trade-marks  may  be  regis- 
tered {t).  Eegistration  of  a  trade-mark  is  made  equivalent 
to  public  use  {u),  and  the  registration  of  a  person  as 
proprietor  of  a  trade-mark  is  made  primd  facie  evidence 
and,  after  five  years  from  registration,  conclusive  evidence 
-of  his  right  to  the  exclusive  use  of  the  trade-mark  (ar).  The 
Act  further  provides  that  a  person  shall  not  be  entitled  to 
institute  any  proceeding  to  prevent  or  to  recover  damages 
for  the  infringement  of  a  trade-mark  unless,  in  the  case  of  a 
trade-mark  capable  of  being  registered  under  the  Act,  it  has 
been  registered  in  pursuance  of  the  Act,  or  of  an  enactment 
repealed  by  the  Act,  or,  in  the  case  of  any  other  trade-mark 
in  use  before  August  13th,  1876,  registration  has  been 
refused  (y).  The  effect  of  registration,  therefore,  is,  subject 
to  the  conditions  of  the  Act,  to  obviate  the  necessity  of 
proving  that  a  certain  trade-mark  has  acquired  a  reputation 
in  the  market  in  connexion  with  the  goods  sold  by  the 
plaintiff  (^). 

More  difficult  questions  arise  in  connexion  with  descrip-  Of  names 
tive  names.  Where  a  trader  selects  a  name  for  his  goods  t^J^ 
which  has  either  no  meaning  at  all,  or  no  meaning  in 
relation  to  the  goods  which  it  denotes,  e.g,,  where  he  calls 
the  goods  by  his  own  name,  the  use  of  that  name  by  a  rival 
trader  is  primd  facie  calculated  to  deceive ;  and  the  07iiis 
rests  on  the  rival  trader  of  proving  that  his  use  of  the  name 
will  not  in  fact  deceive.  A  name  which  is  used  by  a  trader 
to  designate  his  own  goods,  and  which  originally  is  confined 
in  meaning  to  the  goods  of  that  particular  trader,  may  come 
to  be  applied  in  process  of  time  to  all  goods  of  the  same 
kind,  whether  made  by  that  trader  or  not ;  and,  when  it 

(r)  46  &  47  Vict.  c.  57.  («)  Section  75. 

(jt)  Section  62.  (x)  Section  76. 

(0  Section  64.  (y)  Section  77. 

(0  See  Mitchtll  v.  Henry  (1880),  15  Ch.  1).  181,  p.  193. 
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has  acquired  this  wider  signification,  the  original  trader 
cannot  restrain  its  use  by  anyone  who  chooses  to  employ  it 
merely  as  a  description  of  the  class  of  goods  manufactured 
by  him  (a).  On  the  other  hand,  a  name  which  is  properly 
descriptive  of  all  goods  of  a  certain  class  may  acquire  a 
secondary  and  restricted  signification.  A  trader  may  use 
the  name  to  describe  his  goods  for  so  long  a  period  that  it 
loses  its  primary  signification,  at  least  among  purchasers  of 
goods  of  the  class  in  question,  and  comes  to  denote  exclu- 
sively the  goods  of  that  particular  trader.  Then,  if  a  rival 
trader  who  sells  goods  of  the  same  class  calls  the  goods  by 
the  same  name,  he  may  be  restrained ;  but  the  burden  lies 
upon  the  plaintiff  of  showing  that  the  name  of  which  he 
seeks  to  restrain  the  user  has  acquired  a  restricted  signifi- 
cation. The  defendant  in  such  a  case  is  not  prevented  from 
describing  his  goods  as  that  which  they  in  reahty  are ;  he 
is  merely  prevented  from  doing  so  without  clearly  distin- 
guishing them  from  the  plaintiff's  goods  (6).  The  user  of  & 
descriptive  name  in  connexion  with  goods  which  have  never 
been  produced  before  cannot  enable  the  producer  to  acquire 
an  exclusive  right  to  that  name  so  long  as  he  enjoys  a 
virtual  monopoly  in  the  production  of  the  goods ;  and  it  is 
immaterial  that  his  rights  are  not  protected  by  patent  (c). 

Of  names  A  similar  difficulty  occurs  as  to  the  name  imder  which  a 

applied  to  a  buginess  has  been  carried  on.  Where  A.  is  selling  goods 
under  a  particular  name  and  style,  and  B.,  whose  name  is 
different,  adopts  for  the  purpose  of  his  business  the  name 
under  which  A.  has  acquired  a  reputation,  the  presumption 
is  that  B.'s  conduct  is  calculated  to  deceive.  But  where  B. 
carries  on  business  under  his  own  name,  and  A.  happens  to 
have  carried  on  business  under  the  same  name  and  to  have 


(a)  Singer  Jfachine  Manv/acturers  v.  Wilson  (1877),  3  App.  Can.  376^ 
pp.  385,  393. 

(J)  Injunctions  were  granted  in  Wotherspoon  v.  Currh  (1872),  L.  R. 
6  H.  L.  608  (Glenfield  starch)  ;  3fontgomery  v.  Ttwmpxon,  [1891]  A.  C. 
217  (Stone  ale)  ;  Beddaivay  y.  Banhaniy  [1896]  A.  C.  199  (camel-hair 
belting).  They  were  refused  in  Parsons  v.  Gillespie,  [1898]  A.  C.  23^ 
(flaked  oatmeal)  ;  Cellular  Clothing  Co,  v.  Maxton,  [1899]  A.  C.  326 
(cellular  cloth). 

(r)  Per  Lord  Davey  in  Cellular  Clnthitig  Co,  v.  Maxton,  [1899} 
A.  C.  326,  p.  343. 
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acquired  a  reputation  under  that  name,  the  hurden  is 
imposed  upon  A.,  if  he  wishes  to  restrain  B.,  of  proving 
that  the  user  by  B.  of  his  own  name  is  calculated  to  deceive, 
and  that,  therefore,  it  would  be  fraudulent  in  him  to  con- 
tinue it  with  the  knowledge  that  it  will  have  that  efifect  (d). 

Where  an  account  is  given,  and  the  sales  have  been  made  Form  of  the 
exclusively  to  middlemen,  who  were  not  deceived  them-  ^fij^,  ° 
selves,  the  form  of  the  account  is  an  account  of  the  profits 
made  by  the  defendant  in  selling  or  disposing  of  the  goods 
made  by  or  for  him  in  imitation  of  the  plaintiff's  goods.  It 
was  urged  in  Lever  v.  Goodwin  (e)  that  an  exception  should 
be  made  from  the  account  of  goods  which  the  defendant 
could  show  to  have  been  bought  by  the  ultimate  purchasers 
as  goods  of  the  defendant.  But  the  court  held  that  the 
profit  for  which  the  defendant  must  account  was  the  profit 
which  he  made  by  the  sale  of  goods  in  a  fraudulent 
dress  to  the  middlemen.  If  the  middlemen  found  it  for 
their  benefit  not  to  use  the  goods  fraudulently,  but  to  sell 
them  as  the  goods  of  the  defendant,  that  did  not  affect  the 
question  whether  the  sale  by  the  defendant  to  the  middle- 
men was  a  wrongful  act.  This  decision  does  not  determine 
what  is  the  right  form  of  account  where  the  sales  by  the 
defendant  are  made  direct  to  the  ultimate  purchaser.  In 
such  a  case,  sales  made  to  persons  who  were  not  deceived 
ought,  on  principle,  to  be  excluded  from  the  account. 

(<f)  Injunctions  were  granted  in  Croft  v.  Day  (1843),  7  B.  84  ; 
Masaam  v.  TTwrley's  Cattle  Food  Co.  (1880),  U  Ch.  D.  748  ;  Tusmud  v. 
Tussaud  (1890).  44  Ch.  D.  678  ;  In  re  Thomas  Edward  Brinsmend  and 
Sons,  [1897]  1  Ch.  45  ;  F.  Pinet  4'  Cie.  v.  MaUon  Louis  Pinet,  Limited, 
[1898]  1  Ch.  179.  Injunctions  were  refused  in  Burgess  v.  Burgess  (1853), 
3  D.  M.  &  G.  896  ;  TuHon  v.  Turton  (1889),  42  Ch.  D.  128. 

(e)  (1887),  36  Ch.  D.  1. 


(     •'>26     ) 


CHAPTEE  XXIV, 

ENFORCEMENT  OF  CONTRACTS  IN  EQUITT. 

Distinctions    The  jurisdiction  in  equity  to  enforce  contracts  in  specie 
injunction       ^^^^  under  two  distinct  heads — the  jurisdictien  to  grant 

and  specific     specific  performance,  strictly  so  called,  and  the  jurisdiction 

performance.    .  ,  ••!•  a-'^*  i  i    i 

'^  to  grant  an  injunction.     An  injunction  may  be  granted 

either  to  restrain  the  breach  of  a  negative  stipulation,  or  to 
enforce  a  positive  stipulation  in  a  contract;  and,  in  the 
latter  case,  the  effect  of  the  injunction  is  the  performance 
of  positive  acts  by  the  party  enjoined,  as  much  as  where 
specific  performance  in  the  strict  sense  is  granted.  But  the 
distinction  is  fundamental  between  specific  performance  in 
the  strict  sense  and  cases  in  which  the  court  by  granting 
an  injunction  specifically  enforces  stipulations,  whether 
positive  or  negative.  In  the  first  place,  orders  for  specific 
performance  in  the  strict  sense  have  always  been  couched 
in  a  positive  form.  Orders  not  within  the  sphere  of  specific 
performance  which  enforce  the  stipulations  of  contracts 
have,  until  recently  (a),  always  been  couched  in  a  negative 
form,  even  when  in  substance  they  are  affirmative.  Secondly, 
where  a  court  of  equity  was  asked  to  enforce  a  contract  by 
injunction,  it  merely  acted  in  furtherance  of  common  law 
rights.  Hence,  it  did  not  of  itself  determine  except  in  the 
clearest  cases  (until  it  received  statutory  authority  to  do 
so)  (6),  either  the  validity  or  construction  of  the  contract, 
but  referred  these  matters  to  a  court  of  common  law.  If  the 
contract  could  not  be  enforced  at  common  law  by  an  action 
of  damages,  it  could  not  be  enforced  in  equity  by  an  injunc- 
tion (c).  On  the  other  hand,  in  cases  of  specific  perform- 
ance strictly  so  called,  the  Court  of  Equity  itself  has  for  the 
last  two  hundred  years  decided  on  the  vahdity  and  con- 
struction of  the  contract  with  which  it  had  to  deal ;  and  it 

(a)  P.  461.  (ft)  p.  18. 

(tf)  Per  Lord  Macnaghtek,  in  Nordenfdt  v.  Maxivi-Nordenfelt  Co,, 
[1894]  A.  C.  535,  p.  563. 
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performs  contracts  for  the  breach  of  which  an  action  of 
damages  could  never  have  been  brought,  e.g.,  contracts 
struck  at  by  the  Statute  of  Frauds  but  partly  performed  by 
the  plaintiff. 

Whether  the  court  is  asked  to  enforce  specific  performance  No  aRsistance 
in  the  strict  sense  or  to  grant  an  injunction,  it  refuses  its  fJJunteer 
assistance  where  the  promise,  whether  under  seal  or  not, 
is  made  without  valuable  consideration  (d).  If  A.  enters 
into  a  contract  with  B.  for  valuable  consideration  to  do 
various  things,  some  of  which  are  for  the  benefit  of  C,  B. 
can  enforce  that  contract  in  its  entirety,  although  the  result 
will  be  to  confer  incidentally  a  benefit  upon  a  volunteer  (e). 
On  the  other  hand,  C.  cannot  specifically  enforce  the 
coi^tract.  A.  and  B.,  who  alone  have  entered  into  it,  can 
at  any  time  agree  to  do  away  with  it  (/).  This  rule  does 
not  apply  where  B.  either  enters  into  the  contract  as 
trustee  for  C,  or  afterwards  makes  himself  a  trustee  for 
G.  of  the  benefit  of  the  contract.  In  such  a  case,  if  B.  is 
unable  or  unwilling  to  enforce  the  contract,  C.  can  enforce 
it,  although  the  whole  consideration  has  moved  from  B.  (^). 
Issue  of  a  marriage  are  considered  both  at  law  and  in  equity 
as  within  the  marriage  consideration.  Therefore,  where 
a  contract  is  made  in  consideration  of  marriage,  the 
children  or  remoter  issue  of  the  marriage  may  enforce  its 
provisions,  but  they  cannot  enforce  the  provisions  of  a 
post-nuptial  settlement  {h).  Courts  of  equity  in  their 
anxiety  to  uphold  settlements  which  were  assailed  under 
27  Eliz.  c.  4,  enlarged  the  class  of  persons  who  came 
within  the  marriage  consideration.  Thus,  it  was  held  in 
early  cases  that  the  consideration  of  marriage  ran  through 
and    protected   all  the  limitations    of   the    settlement  (z). 

(d)  Jefferys  v.  Jeffenjs  (1841),  Cr.  &  Ph.  138. 

(0  Davenport  v.  BUhopp  (1846),  2  Y.  &  C.  C.  C.  451  ;  1  Ph.  698. 

(/)  BelUngham  v.  Linother  (1674),  1  Ch.  Ca.  243  ;  adyearv.  Omntiss 
of  Mulgrave.  (1836),  2  Keen,  81  ;  Hill  v.  Oomme  (1839),  1  B.  540 ; 
5  My.  &  C.  250. 

(^)  See  p.  114. 

(/n  In  re  D'Angihau  (1880),  15  Ch.  D.  228  ;  Onen  v.  Pa^^rww  (1886), 
32  Ch.  D.  95. 

(r)  Jenkins  v.  Kenm  or  Kevvieys  (1669),  1  Ch.  Ca.  103  ;  1  Ch.  Rep. 
275. 
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Newstead  v.  Searles  (k)  was  long  supposed  to  have  decided 
that  the  children  of  a  widow  by  her  former  husband  were 
within  the  marriage  consideration.  As  that  case  is  now 
understood,  the  children  of  the  former  marriage  were  pro- 
tected merely  because  their  interests  were  so  mixed  up  with 
the  interests  of  the  possible  issue  of  the  then  contemplated 
marriage  that  the  two  classes  could  not  well  be  separated  (Q. 

It  was  held  in  several  cases  at  law  in  the  seventeenth 
century  that  where  A.  contracted  with  B.  for  valuable 
consideration  moving  from  B.  to  make  a  provision  for  (m), 
or  even  merely  pay  a  sum  of  money  to  (n),  a  child  of  B., 
the  child  had  a  right  of  action  against  A.  The  doctrine  as 
stated  was  that  the  nearness  of  the  relation  gave  the  child 
the  benefit  of  the  consideration  performed  by  his  father. 
These  cases  are  no  longer  law(o).  There  are  cases  in  the 
eighteenth  century  in  which  courts  of  equity  specifically 
enforced  agreements  made  for  what  was  called  **  a  valuable 
consideration  in  the  second  degree."  Thus,  the  court  enforced 
against  an  heir  an  agreement  by  the  ancestor  to  convey  to 
his  brother  of  the  half-blood  (p),  and  an  agreement  by  the 
ancestor  to  convey  to  his  youngest  son  (q).  It  was  also  laid 
down  that  a  consideration  ex  turpi  causa  was  good  in  equity 
where  there  was  no  creditor,  and  therefore  specific  per- 
formance was  enforced  at  the  suit  of  a  concubine  (r)*  These 
cases  were  followed  by  Sir  E.  Sugden  in  Ireland  in  the 
case  of  a  provision  for  a  child  (5),  but  they  are  no  longer 
law. 


(Jt)  (1737),  1  Atk.  265  ;  West  t.  Hardw.  287. 

(Z)  Price  v.  J&nkins  (1876),  4  Ch.  D.  483  ;  Mackle  v.  Herhert4on 
(1884),  9  App.  Cas.  303,  p.  336  ;  De  Mentre  v.  We%t,  [1891]  A.  C.  264  ; 
Attorney- Oeneral  v.  Jacobs-Smith,  [1895]  2  Q.B.  841. 

(m)  Dutton  v.  Pool  or  Poole  (1680),  1  Vent.  318,  332  ;  2  Lev.  210. 

(»)  Physician's  case  in  Bo^ime  v.  MMon  (1669),  1  Vent.  6 ;  2  Keb. 
457,  527. 

(d)  Tweddle  v.  Atkinson  (1861),  1  B.  &  S.  393. 

(I?)   Watts  V.  Jiullas  (1702),  1  P.  Wms.  60. 

(g)  Wright  v.  Wright  (1749),  1  Ves.  sen.  409. 

(r)  Carey  v.  Stafford  (1725),  3  Swans.  427  n. 

(/)  Ellis  V.  Nimmo  (1835),  L.  &  G.  temp,  Sugd.  333  (where  cases  are 
cited). 
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A. — Enforcement  op  Contracts  by  Injunction. 

The  court  normally,  and  as  a  matter  of  course,  restrains  Negative 
the  breach  of  a  purely  negative  stipulation  in  a  contract  stipulations 
^here  the  plaintiff  has  performed  his  part  of  the  contract.  Sfcfo^^ 
or  where  the  court  can  do  complete  justice  by  compelling 
him  to  perform  it  immediately.  But  the  court  will  not 
restrain  the  breach  of  a  negative  stipulation  where  stipula- 
tions of  the  plaintiff  remain  unperformed,  and  the  court 
cannot  compel  their  immediate  performance,  assuming  that 
they  formed  part  of  the  consideration  for  the  negative 
stipulation  (t).  It  is  no  bar  to  the  enforcement  of  a  negative 
stipulation  that  stipulations  by  the  plaintiff  still  remain 
unperformed  if  such  stipulations  are  of  merely  subordinate 
importance,  and  do  not  form  an  essential  part  of  the  con- 
sideration for  the  defendant's  promise.  For  instance,  a 
landlord  may  enforce  a  negative  stipulation  of  his  tenant 
although  the  lease  contains  stipulations  on  the  part  of  the 
landlord  to  be  performed  at  a  time  which  has  not  arrived. 

At  law,  where  there  is .  a  breach  of  contract,  whether  Injunction 

express  or  implied,  the  plaintiff  is  entitled  to  a  verdict ;  is  granted 
T    .«.  .1-1  11  «.       T    1  .11  without  proof 

and,  if  no  actual  damage  has  been  suffered,  he  will  recover  of  damage, 
nominal  damages  (^i).  Courts  of  equity,  in  enforcing 
negative  stipulations,  follow  the  law,  and  the  court  will, 
as  a  general  rule,  restrain  the  breach  of  a  negative  stipula- 
tion, although  the  plaintiff  is  unable  to  show  that  the 
breach  will  cause  him  any  appreciable  damage.  ''If  parties 
for  valuable  consideration,"  said  Lord  Caibns  (x),  **  with 
their  eyes  open,  contract  that  a  particular  thing  shall  not 
be  done,  all  that  a  court  of  equity  has  to  do  is  to  say,  by 
way  of  injunction,  that  which  the  parties  have  already  said 
by  way  of  covenant,  that  the  thing  shall  not  be  done  ;  and 
in  such  case  the  injunction  does  nothing  more  than  give 
the  sanction  of  the  process  of  the  court  to  that  which 
already  is  the  contract  between  the  parties.    It  is  not,  then,  a 

(0  If  ills  V.  Croll  (1845),  2  Ph.  60  ;  1  D.  M.  &  G.  627  n. 

(tt)  Marzi'tti  v.  WUliaiM  (1830),  1  B.  &  Ad.  415. 

(j?)  Doherty  v.  Allman  (1878),  3  App.  Ca«.  709,  p.  721. 

P.E.  2  M 
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question  of  the  balance  of  convenience  or  inconvenience,  or  of 
the  amount  of  damage  or  of  injury — it  is  the  specific  per- 
formance by  the  court  of  that  negative  bargain  which  the 
parties  have  made,  with  their  eyes  open,  between  themselves."' 
**  Whether  there  may  be  cases,"  said  Turner,  L.J.  (y),  "  in 
which  it  is  so  clear  that  the  damage  to  arise  from  breach  of 
a  covenant  would  be  inappreciable  that  this  court  would, 
on  that  ground  alone,  refuse  its  interference,  I  am  not 
prepared  to  say.  Possibly  there  may  be  such  cases,  but, 
in  my  opinion,  such  cases,  if  such  there  be,  must  be  free  from 
doubt.  It  must  be  clear  that  there  is  no  appreciable,  or,  at 
all  events,  no  substantial  damage,  before  this  court  would, 
merely  on  the  ground  of  the  smallness  of  the  damage^ 
withhold  its  hand  from  enforcing  the  execution  of  the 
covenant." 

Where  A.  covenants  with  B.  not  to  do  a  particular  thing, 
and  agrees  that,  if  he  does  it,  he  shall  pay  B.  a  sum  of 
money,  the  intention  of  the  parties  primd  facie  is  that  A. 
shall  not  do  the  thing  in  question.  B.,  therefore,  where  he 
has  not  recovered  damages,  is  entitled  to  an  injunction, 
and  A.  will  not  be  given  the  option  of  doing  the  act  com- 
plained of  on  payment  of  the  prescribed  sum  {z).  Where 
there  is  a  bond  conditioned  for  the  payment  of  money 
if  the  obligor  does  a  certain  thing,  the  court  may  be  able  to 
gather  from  the  whole  terms  of  the  bond  an  agreement  not 
to  do  the  thing  in  question,  and  in  that  case  an  injunction 
will  be  granted  (a).  On  the  other  hand,  although  A.  covenants 
not  to  do  a  particular  thing,  the  intention  of  the  parties 
may  be  that  A.  shall  have  liberty  to  do  it  on  payment  of 
a  sum  of  money  :  where  the  court  gathers  such  an  intention 
an  injunction  will  not  be  granted  (6).  The  covenantee, 
where  he  has  a  right  to  an  injunction,  must  choose  between 

Cy)  Lloyd  V.  Londtm,  Chatham  Jt  Dover  Rail,  Co,  (1865),  2  D.  J.  &  S. 
568,  p.  580.  Other  observationfl  to  the  same  effect  are  fonnd  in  Dichenfon  v. 
Orand  Junction  Canal  Co.  {I8n2\  15  B.260,p.  270  ;  Tipping  v.  Echerttlf-y 
(1855),  2  K.  &  J.  264,  p.  270  ;  Birkmore  v.  mmmer  (1902),  18  T.  L.  K.  416. 

(z)  Cftv  of  London  v.  Pu/fh  (1727),  4  Bro.  P.  C.  395  ;  French  v.  Macale^ 
(1842),  2  Dr.  &  War.  269  ;  'Colen  v.  Simtt  (1854),  5  D.  M.  &  G.  1. 

(a)  Howard  v.  Woodward  (1864),  34  L.  J.  Ch.  47  ;  National  Pro- 
vitirial  Bank  of  England  v.  Marshall  (1888),  40  Ch.  D.  112. 

(A)  Woodward  v.  Gyle«  (1690),  2  Vera.  119. 
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the  injunction  and  damages.     If  he  elects  to  take  damages, 
he  cannot  have  an  injunction  (c). 

Where  the  court  is  asked  to  restrain  the  breach  of  a 
negative  stipulation,  the  court  does  not  inquire  whether  the 
consideration  was  adequate  to  the  act  sought  to  be  restrained. 
It  is  sufficient  if  there  was  a  legal  consideration  (d).  The 
court  will  not  refuse  to  enforce  a  negative  stipulation  simply 
because  its  enforcement  may  produce  great  public  incon- 
venience, e,g,,  by  preventing  the  widening  of  a  railway  (e). 

Where  the  court  is  asked  to  grant  an  injunction  to  restrain  When 
the  violation  of  an  affirmative  term  in  a  contract,  it  has  a  wide  ^i^^ation 
discretion,  in  the  exercise  of  which  it  is  guided  by  the  following  enlorced  by 
considerations  (/ ).  1.  Is  the  injury  which  the  court  is  asked  "^J™^^*^°^- 
to  restrain  an  injury  which,  if  done,  cannot  be  remedied? 
2.  If  done,  can  it  or  can  it  not  be  sufficiently  atoned  for  by 
the  payment  of  a  sum  of  money  in  damages  ?  3.  Sitpposing 
the  act  to  be  done,  could  the  right  to  damages  for  it  be 
decided  exhaustively,  once  and  for  all,  by  one  action,  or 
would  there  necessarily  be  a  repetition  of  actions  for  the 
purpose  of  recovering  damages  from  time  to  time  ?  4.  Would 
the  effect  of  granting  an  injunction  be  to  cause  possible 
damage  to  the  defendant  much  greater  than  any  possible 
advantage  that  can  be  given  to  the  plaintiff?  Where  the 
contract  is  one  which  the  court  does  not  specifically  perform, 
e.g.f  a  contract  of  work  and  labour  to  be  performed,  or  of 
hiring  and  service,  or  an  ordinary  agreement  for  the  sale  of  a 
chattel,  the  court,  as  it  does  not  enforce  specific  performance 
directly,  will  not  enforce  it  indirectly  by  granting  an  injunc- 
tion. On  the  other  hand,  where  the  agreement  is  one  which 
has  been  completely  performed  by  the  party  seeking  relief, 
and  he  cannot  be  restored  to  his  former  position,  the  court 
may  in  a  proper  case  restrain  by  injunction  the  breach  of  a 

(r)  Sainter  v.  Ferguson  (1849).  1  Macn.  &  G.  286  ;  General  Accident 
Assurance  Co,  v.  Noel,  [1902]  1  K.  B.  377. 

(d)  Hitchcock  v.  Coher  (1837),  6  Ad.  k  E.  438  ;  Gravely  v.  Barnard 
(1874),  18  Eq.  618 ;  per  Lord  Mackaohten  in  Nordenfelt  t.  Maxim- 
Nordenfelt  Co,,  [1894]  A.  C.  585,  p.  565. 

(e)  Lloyd  v.  London,  CJuitkum  ^-  Dover  Bail  Co,  (1865),  2  D.  J.  &  S. 
668,  p.  579. 

(  O  Per  Lord  Cairns  in  Doherty  v.  Allman  (1878),  3  App.  Cas.  709, 
p.  720. 
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positive  term  in  the  agreement,  provided  the  court  is  able 
to  define  what  ought  or  ought  not  to  be  done  (g). 

In  some  cases  a  negative  stipulation  is  entirely  subsidiary 
to  a  positive  stipulation.  E,g.y  if  A.  stipulates  to  write 
reports  for  B.  and  for  no  other  publisher,  or  to  sing  for  B. 
and  for  no  other  impresario,  the  stipulation  to  write  for  no 
one  but  B.,  or  to  sing  for  no  one  but  B.,  is  a  purely  subsidiary 
stipulation.  It  is  contained  by  implication  in  the  positive 
stipulation.  It  has  no  independent  value.  The  real  object 
for  which  B.  has  entered  into  the  contract  is  not  to  prevent 
A.  from  writing  reports,  but  to  compel  him  to  write  reports 
for  him — ^not  to  prevent  A.  from  singing,  but  to  compel  her 
to  sing  at  his  opera  house.  Now,  an  agreement  by  A.  to 
write  reports  for  B.,  or  to  sing  for  B.,  is  not  enforced, 
whether  B.  has  or  has  not  perforined  the  acts  which  were 
to  form  the  consideration  for  A.'s  promise.  It  would,  there- 
fore, have  been  in  accordance  with  principle  to  hold  that  the 
purely  ancillary  agreement — not  to  wtite  for  anyone  else  or 
not  to  sing  for  anyone  else — would  also  not  be  enforced. 
Nevertheless,  in  Lumley  v.  Wagner  {h).  Lord  St.  Leonards, 
.  professing  to  follow  some  earlier  authorities  (i),  enforced  an 
ancillary  stipulation  of  this  nature.  In  that  case.  Miss 
Wagner  agreed  to  sing  three  months  at  Lumley's  theatre, 
and  not  to  sing  at  any  other  theatre  without  his  permission, 
and  Lumley  engaged  to  pay  her  £400  per  month,  payable 
weekly.  Lord  St.  Leonards  granted  an  injunction  restraining 
Miss  Wagner  from  breaking  her  negative  stipulation,  although 
he  admitted  that  it  was  ''  ancillary  to,  concurrent,  and 
operating  together  with "  her  aflBirmative  stipulation  (A;). 
The  decision  in  Lumley  v.  Wagner  has  been  often  dissented 
from  (Z),  but  it  has  been  followed  wherever  there  has  been  a 

(^)  Wolverhavipton  and  Walsall  Rail.  Cv.  v.  London  S'  NoHh  WetUrn 
Rail,  Co.  (1873),  16  Eq.  433. 

(Ji)  (1852),  1  D.  M.  &  G.  604. 

(0  Morris  v.  Colman  (1812),  18  Ves.  437  ;  Dietriehsen  v.  Cabburn 
(1846),  2  Ph.  52. 

(It)  JP.  618.  Id  Lumley  v.  Wagner ,  no  objection  conld  have  been  raised 
on  the  ground  of  want  of  mntualitj,  as  all  Lumley's  obligations  could 
have  been  satisfied  by  the  payment  of  money  and  enforced  against  him  by 
an  immediate  decree.  See'^err  Knioht-Bbuce,  L.J,^  3  D.  M.  &  (x., 
p.  927. 

(0  ^'9',  by  Lord  Selbobne,  16  £q.,  p.  440. 
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negative  as  well  as  a  positive  stipulation,  even  though  the 
negative  stipulation  has  been  exactly  co-extensive  with  the 
positive  one  (m).  But  an  affirmative  stipulation  is  not 
enforced,  as  a  rule,  merely  because  it  implies  a  negative  (n). 
Thus,  where  the  lessee  of  a  colliery  agreed  to  raise  and 
deliver  to  the  plaintiff  all  the  get  of  coals  in  the  colliery  at  a 
fixed  price  for  five  years,  and  within  the  five  years  agreed 
to  sell  the  colHery  to  other  parties,  Jessel,  M.B.,  refused  an 
injunction  (o),  and  where  a  manager  contracted  to  give  the 
whole  of  his  time  to  the  company's  business,  the  Court  of 
Appeal  refused  to  restrain  him  from  giving  part  of  his  time 
to  a  rival  company  (^).  And  a  stipulation  is  not  enforced 
which,  though  negative  in  form,  is  affirmative  in  substance : 
e.g.f  a  stipulation  by  an  employer  not  to  dismiss  a 
manager  (g).  Where  A.  agreed  to  take  the  whole  of  the 
electric  energy  required  for  his  premises  from  B.  for  not  less 
than  five  years,  Buckley,  J.,  restrained  A.  from  taking  the 
electric  energy  required  for  his  premises  from  any  person 
other  than  B.  (r).  He  pointed  out  that  the  contract  was  in 
substance  negative.  A.  did  not  agree  to  take  any  electric 
energy  from  B.,  but  merely  that  if  he  took  electric  energy 
he  would  take  it  from  B. 

B. — Specific  Performance. 

The  jurisdiction  in  cases  of  specific  performance,  strictly  JuriBdiction 
so  called,  is  confined  as  a  rule  to  agreements  which  are  per-  ^    °^^ 
formed  on  the  one  hand  by  the  execution  of  an  instrument,  agreements, 
such  as  a  conveyance  or  lease  of  land,  or  a  transfer  of  stock, 

(w)  Dmnell  v.  Bennett  (ISSS),  22  Ch.  D.8.35  ;  Qnmgtmi  v.  Ouningham, 
[1894]  1  Q.  B.  125. 

(/»)  The  court  has  professed  its  readiness  to  act  on  an  implied  negative 
in  certain  charter-party  cases.  If  A.  agrees  to  carry  in  his  ship  a  cargo  of 
coals  for  B.,  then,  althouj^h  there  is  no  negative  agreement,  the  coart,  it 
has  been  said,  will  restrain  A.  from  employing  the  vessel  in  a  different 
manner  (Z>^  Mattos  v.  Glbgon  (1859),  4  De  G.  &  Jo.  276,  p.  299  ;  Le 
JUanch  v.  Granger  (1866),  35  B.  187). 

(o)  FotJtergill  v.  Rowland  (1873).  17  Eq.  132. 

(;?)  Whitwood  Chemical  Go,  v.  Hardman,  [1891]  2  Ch.  416 ;  followed 
in  Mutual  li^fserte  Fund  Life  Astsociation  v.  New  York  Life  Imurance 
CiK  (1897),  75  L.  T.  528. 

(<7)  Datiiv.  Foreman,  [1894]  3  Ch.  654. 

(r)  Metropolitan  Electric  Supply  Co,  v.  Oinder,  [1901]  2  CJh.  799. 
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or  by  the  delivery  of  a  chattel,  and  on  the  other  hand,  by 
the  performance  of  like  acts  or  by  the  payment  of  money  {$). 

This  limitation  is  due  to  the  operation  of  several  principles : 
First.  The  court,  as  a  rule,  only  makes  a  positive  order  for 
the  performance  of  an  act  which  can  be  done  uno  flatu. 
Where  a  party  to  a  contract  agrees  to  perform  a  series  of 
acts  with  a  view  to  attain  a  certain  result,  the  court  will  in 
a  proper  case  order  those  acts  to  be  done.  In  such  a  case 
it  is  possible  to  ascertain  once  for  all,  after  the  series  of  acts 
has  been  completed,  whether  the  result  has  been  attained 
and  the  order  of  the  court  complied  with  (t).  In  Stewart  v. 
Kennedy  (w),  the  House  of  Lords  enforced  a  contract  by  a 
vendor  of  land  to  apply  to  the  court  to  ratify  a  sale.  "  Where 
several  acts,"  said  Lord  Herschell  (a;),  **  such  as  would  be 
required  here,  are  necessary  in  order  that  a  party  may  carry 
out  that  to  which  he  has  bound  himself,  I  do  not  see  why 
the  court  should  not  enforce  them  just  as  much  as  if  a  single 
act  only  were  necessary,  or  that  there  would  be  any  greater 
difficulty  in  its  doing  so."  But  the  court  will  not,  as  a  rule, 
direct  a  series  of  acts  to  be  done,  in  a  case  'where  it  is 
necessary,  if  its  order  is  to  be  complied  with,  that  each  of 

(«)  Agreements  for  the  Aale  or  leaKc  of  land  are  Bometimefl  called 
executory  agreements — ^agreements  which,  in  the  Inngiiaj^e  of  Lord 
Selbobne  (16  Eq.,p.  4.H9),  are  not  intended  between  the  parties  to  be  tlie 
final  instruments  regulating  their  mutual  relations  under  their  contractN. 
The  words  *'  executory  agreement  '*  are  used  in  quite  another  sense,  namely, 
to  denote  '^  a  document  containing  heads  or  main  terms  to  be  supplemented 
by  other  clauses  and  put  into  shape  and  possibly  corrected  in  point  of 
language  in  a  more  formal  and  more  carefully  prepared  document  '*  :  prr 
LiNDLEY,  M.R.,  in  Lord  Hastlmjs  y.  North  Enxtern  Hail.  Co.,  [18991 
1  Ch.  656,  p.  664.  In  this  sense  agreements  for  the  sale  or  lease  of  land 
are  not  executory.  The  conveyance  or  lease  does  not  simply  express  in 
more  formal  language  the  stipulations  of  the  agreement.  It  satis6es  and 
exhausts  them,  and  this  it  does  in  two  ways,  (a)  It  is  in  itself  an  execu- 
tion of  some  of  the  stipulations  of  the  contract;  it  transfers  the  property 
agreed  to  be  transferred,  (b)  It  alters  the  character  of  others.  Kg.^  the 
covenant  for  title  in  a  conveyance  takes  the  place  of  stipulations  respecting 
the  title  in  the  agreement. 

(0  Contrast  Walker  v.  Ifartw/t  (1818),  3  Madd.  247,  where  specific  per- 
formance was  granted,  with  Howell  v.  George  (181.)),  1  Madd.  1,  p.  8, 
where  it  was  (perhaps  wrongly)  refused. 

(tt)  ri890),  15  App.  Cas.  75. 

(to)  P.  94.  See  per  Lord  Watson,  p.  103,  and  per  Lord  Macnaohten, 
p.  104.  On  this  point  the  decision  seems  to  be  an  authority  in  English 
ca«e8,  although  in  Scotland  the  right  to  implement  of  a  contract  is  a  legal 
right,  for  which  damages  are  not  substituted  unless  implement  is  shown  to 
be  impossible. 
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the  acts  directed  should  be  done,  and  done  in  a  particular 
way.  It  would  require  the  constant  supervision  of  the  court 
to  see  that  its  order  was  carried  out,  and  the  court,  as  a 
rule,  declines  to  give  that  supervision  {y).  To  this  rule 
there  is  one  exception  which  is  more  apparent  than  real. 
If  A.  agrees  to  buy  land  from  B.  and  to  erect  a  building  on 
the  land,  the  court  will,  at  B.*s  instance,  enforce  the  agree- 
ment, if  the  following  conditions  are  complied  with.  First, 
the  building  work  must  be  defined  by  the  contract ;  that  is 
to  say,  the  particulars  must  be  so  far  definitely  ascertained 
that  the  court  can  see  what  is  the  exact  nature  of  the  work 
of  which  it  is  asked  to  order  the  performance.  Secondly, 
B.  must  have  a  substantial  interest  in  having  the  contract 
performed,  such  that  damages  will  not  be  an  adequate  com- 
pensation. Thirdly,  A.  must  by  the  contract  have  obtained 
possession  of  the  land  on  which  the  work  is  contracted  to 
be  done(2r).  The  doctrine  has  been  chiefly  applied  where 
railway  companies  have  taken  land  in  consideration  of 
erecting  accommodation  works  for  the  benefit  of  adjoining 
land  of  their  vendor,  but  it  is  not  confined  to  such  cases  (a). 
It  is  to  be  observed  that  where  a  defendant  is  compelled  to 
build,  or  to  put  a  building  in  repair,  the  court  has  no  difficulty 
in  ascertaining  whether  its  order  is  obeyed  or  not  {h) ;  while 
the  cases  in  which  the  court  refused  to  interfere  on  the 
ground  of  want  of  power  to  see  its  orders  carried  out,  were 
cases  where  it  was  asked  to  supervise  the  performance  of 
continuous  services  requiring  labour  and  care  for  a  long 
period  of  time. 

Secondly.     There  is  a  large  class  of  contracts,  such  as  No  specific 

contracts  for  work  and  labour  to  be  performed,  contracts  performance 

-  of  personal 

of  hiring  and  service,  which  the  court  declines  to  perform  agreements. 

specifically,  partly  on  the  ground  that  their  enforcement 

(y)  De  Mattos  v.  aihtm  (1859),  4  De  G.  &  Jo.  276,  p.  297  ;  Blachett  v. 
Jiat4?9  (1865),  L.  R.  1  Ch.  117  ;  Potoell  Duffrt/n  Stiam  Coal  Co,  v.  Taf 
Vnle  Rail,  Co.  (1874),  9  Ch.  331  ;  Ryan  v.  Mutual  Timtine  Wentmintter 
ehamh^rs  Associatum,  [1893]  1  Ch.  116. 

(z)   Wolvei'hampton  Corporation  y.  Emmons,  [1901]  1  Q.  B.  515. 

(a)  Wolverhampton  Corporation  t.  Emmons^  supra. 

(ft)  See  per  Knioht-Bruce,  V.-C,  in  Storer  v.  Great  Western  Rail, 
Co.  (1842),  2  Y.  &  C.  C.  C.  48. 
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would  require  a  general  superintendence  by  the  court,  and 
partly  on  the  ground  that  it  is  against  public  policy  to 
enforce  a  purely  personal  agreement  (c). 

Thirdly.  The  court  will  not  order  specific  performance 
as  against  a  defendant  unless  either  the  plaintiff  has 
performed  his  part  of  the  contract  or  the  court  can  compel 
its  immediate  performance  (d).  "In  the  common  case  of 
a  bill  for  specific  performance  by  a  purchaser,"  said 
WiGRAM,  V.-C.  (e),  "  the  court  will  not  direct  a  conveyance 
unless  the  plaintiff  will  pay  what  is  due.  The  court  can 
decree  that,  and  the  court  will,  therefore,  in  that  case,  give 
relief ;  but  if  that  which  the  plaintiff  is  to  give  on  a  bill  for 
specific  performance  be  something  to  be  done  at  a  future 
time,  and  which  the  court  cannot  enforce,  the  understood 
rule  has  always  been  that  the  court  in  that  case  will  not 
give  relief."  This  rule  only  applies  where  the  agreement  is 
one  and  indivisible.  If  it  is  apparent  on  the  face  of  an 
agreement  that  the  parties  intended  it  to  be  carried  into 
effect  piecemeal,  it  is  no  defence  to  an  action  for  the 
specific  performance  of  one  part  that  the  plaintiff  cannot 
be  compelled  to  perform,  or  has  even  made  default  in 
performing  another  part  of  the  agreement  (/). 

Fourthly.  Where  a  party  to  a  contract  enters  into  several 
stipulations,  some  of  which  are  ancillary  to  or  inseparably 
connected  with  others,  the  court  will  not  compel  him  to 
perform  a  stipulation  which  would  normally  be  specifically 
enforced  if  it  is  ancillary  to,  or  inseparably  connected 
with,  a  stipulation  which  cannot  be  specifically  enforced  (g). 


(o^  Stacker  v.  BrocJt^lhanh  (1851),  3  Macn.  &  G.  250  ;  Johruon  v. 
Shrewthury  and  Birmingham  Snil.  Co,  (1853),  3  D.  M.  &  G.  914, 
p.  926  ;  Baird  t.  Wells  (1890),  44  Ch.  D.  661. 

(r/)  Gervais  v.  Edwards  (1842),  2  D.  &  War.  80  ;  Ogden  v.  Fossick 
(1862),  4  D.  F.  &  J.  426  ;  Peto  v.  Brighton  Bail,  Co,  (18(53),  1  Hem.  &  M. 
468  ;  Blaeketf  v.  Bates  (1865),  L.  R.  1  Ch.  117. 

(e)  Waring  v.  Manrhestery  Sheffield  ^  Lineolnshire  Rail  Co.  (1849). 
7  Ha.  482,  p.  492. 

(/")  Wilkinson  v.  Clements  (1872),  8  Ch.  96  :  Odessa  Tramways  Co.  v. 
Mtndvl  (1878),  8  Ch.  D.  235  ;  Lowther  v.  Hearer  (1889),  41  Ch.  1).  248. 

(<;)  South  Wales  Bail,  Co,  v.  Wyth^s  (1854).  5  D.  M.  &  G.  880; 
Kermtt  v.  Potter  (1862),  3  De  G.  F.  &  J.  447 ;  Ogden  y.  Fossick,  supra  ; 
By  an  v.  Mutual  Tontine  Westminster  Cliamhers  Association,  [189:1] 
ICh.  116. 
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Thus,  a  stipulation  to  employ  a  porter  who  was  to  do 
certain  specified  work  will  not  be  enforced  by  directing  the 
defendant  to  appoint  a  porter,  as  the  court  cannot  see  that 
the  work  is  performed  {h). 

Even  where  the  agreement  is  one  which  merely  provides  Nor  where 
for  the  execution  of  a  deed  or  the  delivery  of  a  chattel  on  ^a^na-ges  are 

,1  .  T  T     ,  ,      .  •'       ,  ,  _  adequate 

the  one  side  and  the  payment  of  money  on  the  other,  and  remedy, 
which,  therefore,  is  not  struck  at  by  any  of  the  preceding 
principles,  the  court  does  not  necessarily  grant  specific 
performance.  "  The  court  gives  specific  performance 
instead  of  damages,"  said  Lord  Selborne  (i),  **  only  when 
it  can  by  that  means  do  more  perfect  and  complete 
justice."  Hence  a  contract  for  the  sale  of  a  chattel  is  not 
specifically  enforced,  either  at  the  suit  of  the  vendor  or  of 
the  piurchaser,  unless  the  chattel  is  of  peculiar  value  to  the 
purchaser  and  cannot  be  obtained  elsewhere  (A;).  Again, 
a  contract  to  sell  government  stock  is  not  specifically 
enforced,  because  government  stock  is  always  to  be  had  in 
the  matket  (Z),  while  a  contract  to  sell  shares  or  stock  in  a 
railway  or  other  public  company  is  specifically  enforced,  as 
the  amount  of  such  shares  or  stock  is  necessarily  limited  (m). 
A  contract  to  lend  money  cannot  be  specifically  enforced 
either  by  the  proposed  borrower  or  by  the  proposed  lender. 
It  is  immaterial  whether  the  loan  is  to  be  on  security  or 
without  security,  or  whether  it  is  to  be  for  a  fixed  period 
or  repayable  on  demand,  or  whether  it  is  to  be  made  in  one 
sum  or  by  instalments  (n).  It  might  be  urged  that  in  a 
contract  for  the  sale  of  land,  which  is  the  commonest 
subject  of  suits  for  specific  performance,  the  vendor  may  be 
completely  indemnified  by  damages.  The  answer  given 
has  been  that  damages  do  not  place  the  vendor  in  the  same 

(A)  By  an  v.  Mutual  T&ntine  We*tminster  Chamherit  AMociathmj  siipra. 

(t)  WilsflH  V.  Northampton  and  Banbury  Junction  Bail.  Co.  (1874), 
9  Ch.  271),  p.  284. 

(it)  Fotlwrgill  v.  Bowland  (1872),  17  Eq.  132. 

(0  Cud  or  Cuddee  v.  Butter  (1719),  1  P.  Wms.  570  ;  5  Vin.  Abr.  538, 
pi.  21. 

(ni)  Duncuft  v.  Alhrecht  (1841),  12  Sim.  189 ;  Cheale  v.  Kentoard 
(1858),  3  De  G.  &  Jo.  27. 

(»)  Bogern  v.  ChallU  (1859),  27  B.  175  ;  Sichel  v.  Monenthal  (1862), 
30  B.  371  ;  South  African  Territorks  v.  WalUngton,  [1898]  A.  C.  309. 
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Statute  of 
Fraudn,  s.  3. 


Exoeptions 
to  the 
statute, 
(a.)  Fraud. 


situation  as  if  the  contract  was  performed.  If  the  contract 
is  performed  the  vendor  gets  rid  of  his  land  and  has  in  his 
pocket  the  net  sum  for  which  he  agreed  to  sell  it.  If  he  is 
driven  to  his  action  of  damages  he  retains  the  labd  and  can 
only  recover  the  difiference  between  the  stipulated  price  and 
the  price  which  it  would  probably  fetch  if  resold,  together 
with  incidental  expenses  and  any  special  damage  which  he 
has  suffered  (o). 

I.  Although  A.  and  B.  have  entered  into  a  contract  of 
which  courts  of  equity  normally  enforce  the  specific  perform- 
ance, nevertheless  difficulties  may  arise  in  enforcing  the 
contract  either  because  it  has  not  been  put  into  writing  or 
because,  though  it  has  been  put  into  writing,  the  contract  as 
written  does  not  express  the  real  intention  of  the  parties. 

The  Statute  of  Frauds  (p)  provides  (q)  that  **  no  action 
shall  be  brought  ...  to  charge  any  person  upon  any 
agreement  made  upon  consideration  of  marriage  or  upon 
any  contract  or  sale  of  lands,  tenements,  or  hereditaments, 
or  any  interest  in  or  concerning  them  .  .  .  untess  the 
agreement  upon  which  such  action  shall  be  brought  or  some 
memorandum  or  note  thereof  shall  be  in  writing  and  signed 
by  the  party  to  be  charged  therewith  or  some  other  person 
thereunto  by  him  lawfully  authorised.'*  This  section  does 
not  avoid  parol  contracts  ;  it  merely  bars  the  legal  remedies 
by  which  they  might  otherwise  have  been  enforced  (r). 
There  are  two  cases  in  which  an  agreement  may  be 
specifically  enforced,  although  it  is  not  in  writing. 

(a.)  Actual  fraud  may  take  a  case  out  of  the  Statute 
of  Frauds,  ix.,  where  the  execution  of  the  agreement  in 
writing  has  been  prevented  by  the  fraud  of  the  party  whom 
it  is  sought  to  charge  (s).  Thus,  **  if  upon  a  marriage 
treaty,  instructions  are  given  by  the  husband  to  draw  a 
settlement    and    by    him    privately    countermanded,    and 

((»)  Per  Lords  CAMPBELL  and  St.  Lbonabds  in  Eastern  Cou%ti^M 
Bail.  Co.  V.  Ilnwltes  (1855),  5  H.  L.  Cas.  331, pp.  360,  376. 

(/;)  29  Car.  2.  c.  3. 

(.<;)  Section  4. 

(r)  nritain  v.  Iloit^lter  (1879),  11  Q.  B.  D.  123. 

(;r)  Flfryd  v.  Bu^kland  (1703),  Freem.  Ch.  268  ;  Maxwell  and  Manta- 
cuff's  Case  (1719),  1  Eq.  Abr.  20,  pi.  4,  5  ;  S.C.,  Pr.  Ch.  526  ;  Wood  t. 
M'ulgley  (1854),  5  D.  M.  &  G.  41. 
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afterwards  he  draws  in  the  woman,  by  persuasions  and 
a^ssurances  of  such  settlement,  to  marry  him,  this  shall 
be  executed  '*  (t), 

(b.)  In  certain  cases,  where  a  contract  has  been  partly  (b.)  Part 
performed,  courts  of  equity  enforce  it,  although  it  is  not  in  P^^^™*^^- 
writing.  It  was  held  by  the  Court  of  Appeal  in  Britain  v. 
JRossiter  {u)  that  the  equitable  doctrine  of  part  performance 
■did  not  apply  to  contracts  of  hiring  and  service,  as  courts  of 
■equity  did  not  entertain  suits  for  the  specific  performance 
of  such  contracts.  Their  lordships  say  that  the  doctrine  of 
part  performance  was  exercised  only  in  cases  concerning 
land ;  but  probably  they  did  not  mean  to  deny  that  wherever 
a  contract  of  which  the  court  was  accustomed  to  grant 
specific  performance  fell  within  the  Statute  of  Frauds,  part 
performance  would  take  it  out  of  the  statute.  Lord 
-GoTTENHAM  thought  that  a  parol  agreement  made  in  con- 
sideration of  marriage  might  be  specifically  enforced  if  there 
had  been  part  performance  {w) ;  and  Lord  Cbanworth  seems 
to  have  held  the  same  opinion  {x) .  Kay,  J. ,  was  of  opinion  (y) 
that  the  doctrine  of  part  performance  applied  to  all  cases  in 
which  a  court  of  equity  would  entertain  a  suit  for  specific 
performance  if  the  alleged  contract  had  been  in  writing. 

The   equity   of  part   performance   has    commonly  been  Principle 
put  upon  the  ground  that  courts  of  equity  will  not  permit  ^  ^^^h 
the  statute  to  be  made  an  instrument  of  fraud.     It  would  rests. . 
be  fraudulent   for  a  person  who  has    received   under    a 
■contract  a  benefit  which  cannot  be  restored  to  the  person 
■conferring  it  to  resist  the  performance  of  the  contract  in 
so  far  as  it  imposes  a  burden  upon  him.     An  act  of  part 
performance   (said    Grant,    M.E.)  (z)   must  be    '*  an  act 

(t)  Mojnrell  and  M&nt-acuteg  Caxe^  ^fijfra. 

(«/)  (1879),  11  Q.  B.  D.  123. 

(w)  Havimersley  v.  De  Biel  (1841),  12  CI.  &  F.  61  n,  p.  64  n  ; 
Lasgence  v.  Tiernei/  (1849),  1  Macn.  &  G.  551,  p.  571.  His  lordship  also 
held,  following  earlier  authorities,  that  marriage  in  itself  was  not  an  act  of 
part  performance. 

(jr)  Warden  v.  Jones  (1857),  2  De  G.  &  Jo.  76,  p.  84  ;  Caton  v.  Caton 
<1866),  L.  R.  1  Ch.  137. 

(y)  McManus  v.  CooUe  (1887),  35  Ch.  D.  681,  p.  697.  Other  authorities 
tending  the  same  way  are  Taylor  v.  Beech  (1749),  1  Ves.  sen.  297  ; 
3urcimev.  Plnniffer  (1853),  3  D.  M.  &  G.  571. 

(z)  Frame  v.  Dawson  (1807),  14  Ves.  386. 
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unequivocally  referring  to  and  resulting  from  the  agreement ; 

and  such  that  the  party  would  suffer  an  injury,  amounting 

to  fraud,  by  the  refusal  to  execute  that  agreement,"      The 

ground  of  the  doctrine  (according  to  Lord  Cranworth)  (a) 

is  that   "when  one  of  two   contracting  parties  has  been 

induced  or  allowed  by  the  other  to  alter  his  position  on  the 

faith  of  the  contract,  as,  for  instance,  by  taking  possession  of 

land  and  expending  money  in  building  or  other  like  acts, 

there  it  would  be  a  fraud  in  the  other  party  to  set  up  the 

legal  invaHdity  of  the  contract  on  the  faith  of  which  he 

induced  or  allowed  the  person  contracting  with  him  to  act 

and  expend  his  money."     Lord  Selborne  dissented  from 

this  view.     In  a  suit  founded  on  part  performance,  said 

Lord  Selborne  (6),  the  defendant  is  really  **  charged"  not 

upon  the  contract  itself,  but  upon  the  equities  which  result 

from  acts  done  in  execution  of  the  contract.     Where  there 

are  acts  of  part  performance  subsequent  to  and  arising  out 

of  the  contract,  the  matter  has  advanced  beyond  the  stage 

of  contract ;  and  the  equities  which  arise  out  of  the  stage 

which  it  has  reached  cannot  be  administered  unless  the 

contract  is  regarded.    The  objection  to  Lord  Selborne 's 

view  is  this.     Acts  done  under  a  contract  which  cannot  be 

actively    enforced    may  give    the    party  doing    them    an 

independent  equity;    but    that    is,   or    may   be,   entirely 

different  from  the   right  to  have  the   contract  enforced. 

Such  an  equity  may  be  satisfied  by  much  less  than  the 

enforcement   in  the  plaintiff's  favour  of  all  the  terms  of 

the  contract.     E.g.,  expenditure  on  land  may  be  satisfied 

by  giving  a  lien  on  the  land  for  the  amount  expended. 

What  is  The  acts  of  part  performance  to  take  a  case  out  of  the 

perfor^mce.  statute  must  be  by  the  party  who  seeks  to  enforce  the  con- 
tract. Acts  of  part  performance  by  the  party  sought  to  be 
charged  have  no  effect  (c).  The  only  acts  which  have  been 
held  to  be  part  performance  have  been  a  change  in  the 
possession  of  the  land,  or,  in  the  case  where  the  purchaser 
was  a  tenant  already  in  possession,  a  change  in  the  nature 

(a)  Caton  v.  Caton  (1866),  L.  R.  1  Ch.  137,  p.  148. 

(ft)  Maddison  v.  Aldemm  (1883),  8  App.  Cas.  467,  p.  476. 

\c)  Cat 071  V.  Caton^  ^ipra. 
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of  his  tenure  (d).     Change  of  possession  is  an  act  of  part 
performance  at  the  suit  either  of  the  person  who  gives  the 
possession  or  of  the  person  who  takes  it.     It  is  not  neces- 
sary that  the  person  let  into  possession  should  have  spent 
money  on  the  land  to  entitle  him  to  specific  performance  {e). 
The  mere  holding  over  by  a  tenant,  when  it  is  not  qualified 
by  the  payment  of  a  different  rent,  is  not  part  performance. 
It  is  equally  consistent  with  his  continuance  in  possession 
Tinder  his  previous  tenancy  as  with  a  new  agreement  between 
himself  and  his  landlord  (/).     The  execution  of  permanent 
improvements  {g)  or  the  payment  of  an  increased  rent  (h) 
by  a  tenant  continuing  in  possession,  is  an  act  of  part  per- 
formance.    Part  payment  of  purchase  money  is  not  an  act 
of  part  performance,  the  reason  alleged  being  either  that 
the  payment  of  money  is  an  equivocal  act,  not,  in  itself, 
indicative  of  a  contract  concerning  land  (i),  or  that  money 
paid  can  always  be  repaid  {k).      Payment  of  the  whole 
purchase-money  probably  stands  on  the  same  footing  (Z). 
Acts  preparatory  to  the  completion  of  a  contract — e.g.,  giving 
directions  for  conveyances  and  going  to  view  the  estate — 
are  not  acts  of  part  performance  (m).     A.  agreed  with  B. 
that  upon  A.  obtaining  from  a  third  party  a  release  of  a 
right  to  a  lease  claimed  by  him,  B.  would  grant  to  A.  a  lease 
of  the  same  premises  upon  certain  terms.     It  was  held  that 
obtaining  a  release  for  valuable  consideration  was  not  part 
performance,  being  merely  a  condition   precedent  to   the 
contract  (n).     A.  being  engaged  in  a  treaty  for  the  purchase 
of  land  desisted  in  order  that  B.  might  buy  it  on  an  agree- 

(d)  Per  Lord  Blackburn  in  MaddUon  v.  Aldcrson^  ttupra^  p.  489. 

CO  Floyd  Y.  Buckland (^170'd'),Yreem.  Ch.268  ;  Clinany,  Cookf.{\m2\ 
1  Sch.  &  L.  22,  p.  41  ;  MorpheU  v.  Jones  (1818),  1  Swans.  172  ;  Wilson  v. 
Wtst  Hartlepool  Rail,  6i^  (1864),  2  D.  J.  &  S.  476,  p.  486  :  Ungley  v. 
r«</i<'y  (1877),  5  Ch.  D.  887. 

(/)   Wills  Y.  Stradlin/f  (1797),  3  Ves.  378.  p.  381. 

iff)  Lindsay  y.  Lynch  (1804),  2  Sch.  &L.  1. 

(70  ^^unn  V.  Fabian  (1865),  L.  K.  1  Ch.  36 ;  Miller  and  Aldworth 
Limited  v.  Sharp,  [1899]  1  Ch.  622. 

(»)  Maddison  v.  Alderson^  supra ^  pp.  478,  489. 

(k)  Clinan  v.  Cooke ,  supra,  p.  40. 

(0  Hughes  v.  Morris  (1862),  2  1).  M.  &  G.  349,  356. 

(/«.)  Clerk  V.  WrigJit  (1737),  1  Atk.  12 ;  Whaley  v.  JBagnel  (1766), 
1  Bro.  P.  C.  345. 

(?0  O'Beilly  v.  Thompson  (1791),  2  Ck)x,  C.  C.  271. 
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ment  that  A.  should  have  part  of  it  when  so  bought  at  Sr 
proportionate  price.  It  was  held  that  his  desisting  was  na 
part  performance  (o).  A.  agreed  to  remain  in  B.'s  service 
without  wages  in  consideration  of  his  leaving  her  by  will  an 
estate  in  lands.  Her  remaining  in  service  was  not  part 
derformance.  Her  acts  had  no  necessary  reference  to  any 
contract,  and  might  equally  well  be  accounted  for  by  some 
expectation  of  bounty  from  B.  (p). 

Part  per-  Corporations  which   are  governed  either  by  the   Com- 

S'^'Tations.  P^°^®^  Clauses  ConsoUdation  Act,  1845  (q),  or  by  the 
Companies  Acts  may  contract  through  their  directors 
with  the  same  formalities  with  which  an  individual  can 
contract.  It  follows  that  contracts  not  in  writing  may  be 
enforced  against  them,  where  part  performance  has  taken 
place,  to  the  same  extent  as  in  the  case  of  individuals  (r). 
A  corporation  at  common  law,  on  the  other  hand,  cannot 
contract,  as  a  rule,  except  under  its  common  seal.  A 
contract  not  imder  the  common  seal  is  a  nullity.  Acts  of 
part  performance  by  a  plaintiff  such  as  would  in  an  ordinary 
case  let  in  evidence  of  a  contract  cannot  have  any  effect 
here,  because  there  is  no  contract  of  which  evidence  can  be 
let  in.  There  is,  however,  some  authority  for  saying  that  & 
common  law  corporation  may  also  be  bound  by  acts  of  part 
performance  (s). 

Specific  T^®  written  contract  may  not  express  what  was  the  real 

performance    contract  between  the  parties.     In  such  a  case,  if  the  con- 

with  a 

variaticii.  tract  relates  to  land  or  is  made  in  consideration  of  marriage, 
it  is  struck  at  by  the  Statute  of  Frauds  ;  and,  whatever  be 
the  subject-matter  of  the  contract,  the  party  seeking  to 
enforce  it  is  met  by  the  rule  of  evidence  that,  where  a 
contract  has  been  reduced  into  writing,  no  parol  evidence  is 
permissible  to  add  to,  subtract  from,  or  vary  the  vnritten 

00  Lamas  v.  Bayly  (1708),  2  Vera.  627. 

(p)  MaddUon  v.  Alderson  (1883),  8  App.  Cas.  467. 

(^)  8  &  9  Vict.  c.  16. 

(r)  London  and  Birmingham  Bail.  Co.  ▼.  Winter  (1840),  Cr.  &  Ph. 
67  ;  WtUon  v.  West  Hartlepool  Bail  Co,  (1865),  2  D.J.  &  S.  476,  p.  495  ; 
Howard  v.  Patent  Ivory  Co.  (1888),  38  Ch.  D.  156,  p.  163. 

(0  Melbou7'7ie  Banking  Corporation  v.  Brougham  (1879),  4  App.  Ca«. 
156,  p.  169. 
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contract  {t).  On  the  other  hand,  it  is  well  settled  that 
where  a  conveyance  or  other  instrument  under  seal  does 
not  express  the  real  intention  of  the  parties,  it  is  open  to 
any  party  to  show  by  parol  evidence  what  the  real  intention 
was  and  to  have  the  deed  rectified  accordingly  (u).  It  has 
been  urged  that  the  same  principle  ought  to  apply  to  instru- 
ments not  under  seal,  and  that  either  party  to  a  written 
contract  ought  to  be  entitled  to  have  it  rectified  if  he  can 
prove  by  verbal  evidence  that  it  does  not  conform  to  the 
real  intention  of  the  parties  (a?).  There  is  no  doubt  that,  if 
either  party  is  entitled  to  have  an  executory  contract  rectified, 
he  is  entitled  since  the  Judicature  Act  {y) — whatever  may 
have  been  the  case  before — to  obtain  specific  performance 
in  the  same  action.  But  there  is  overwhelming  authority 
for  saying  that  an  executory  contract  cannot  be  rectified  on 
the  ground  of  mutual  mistake.  In  all  the  cases  in  which 
this  relief  has  been  denied  the  contract  came  within  s.  4  of 
the  Statute  of  Frauds;  but  relief  has  been  denied  not 
merely  on  the  ground  of  the  statute,  but  also  on  the  ground 
of  the  general  rule  of  evidence  stated  above  (z).  Eecently, 
however,  the  Statute  of  Frauds  has  been  treated  as  the  sole 
ground  for  refusing  relief ;  and  therefore,  where  the  statute 
was  out  of  the  way,  either  because  the  contract  did  not  fall 
within  its  provisions  {a)  or  because  of  part  performance  (6), 
a  plaintiff  has  been  allowed  to  have  the  contract  rectified, 

(0  mil  V.    Wihon  (1873),  8  Ch.  888:  Lcffffott  v.    Barntt  (1880), 
15  Ch.  1).  306,  p.  310;  Mno  Londm  Credit  Syndicate  v.  Xaale,  [1898 
2  Q.  B.  487. 

(tf)  P.  381. 

(x)  Fry  on  Specific  Performance,  3rd  ed.,  p.  374.  The  learned  author 
appears  to  deny  (8.  814)  that  there  is  any  distinction  as  to  rectification 
between  executed  and  executory  contracts  ;  but  the  authorities  are  based 
on  this  distinction. 

(y)  Sect.  24  (7). 

(z)  Rich  Y.  JackJton  (1794),  4  B.  C.  C.  514 ;  6  Yes.  334  n. ;  Woollam  v. 
Heam  (1802),  7  Ves.  211  ;  Clowe*  v.  Higgiimm  (1813),  1  V.  &  B.  524  ; 
Squire  v.  Campbell  (1 836),  1  M.  &  C.  459,  p.  480  ;  Darieit  v.  Fittmi  (1842), 
2  Dr.  &  War.  225,  p.  232  ;  Ohill  v.  Whittab'r  (1847),  2  Ph.  338  ;  Mamer  v. 
Back  (1848),  6  Ha.  443,  p.  447  ;  May  v.  Piatt.  [1900]  1  Ch.  616. 

(a)  Pearson  v.  Peargm  (1884),  27  Ch.  I).  145,  p.  i48.  The  evidence 
here  was  admitted  in  support  of  a  counterclaim  by  the  defendant  for 
rectification. 

(ft)  Olley  v.  Fisher  (1886),  34  Ch.  1).  367. 
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and  in  the  same  proceeding  to  obtain  specific  performance 
of  the  contract  as  rectified. 

These  considerations  do  not  apply  to  a  defendant  resisting 
specific  performance.  Although  A.  has  signed  a  document 
which  purports  to  contain  the  terms  of  a  contract,  and 
although  A.  intended  to  bind  himself  by  his  signature,  no- 
thing, either  in  the  Statute  of  Frauds  or  in  any  rule  of 
evidence,  prevents  him  from  showing,  if  specific  per- 
formance is  sought  against  him,  that  the  document  signed 
by  him  does  not  accurately  express  the  terms  of  the  contract 
into  which  he  entered  (c).  Where  the  defendant  sets  up 
and  proves  a  variation  from  the  written  contract,  the  court 
will  either  refuse  specific  performance  altogether  or  enforce 
the  contract,  on  the  terms  that  the  plaintiff  submit  to 
perform  it  as  varied  by  the  oral  evidence  (d), 

II.  Although  A.  and  B.  have  entered  into  a  contract  of 
which  the  court  normally  grants  specific  performance,  and 
which  is  not  struck  at  by  the  Statute  of  Frauds,  one  party 
may  be  unable  to  enforce  the  contract  against  the  other, 
either  because  at  the  time  of  action  brought  the  plaintiff 
has  not  performed  all  essential  terms  stipulated  by  him  to 
be  performed,  or  because  before  action  brought  the  defen- 
dant has  justifiably  repudiated  the  contract. 

At  common  law,  if  A.  and  B.  enter  into  a  contract,  and  B. 
commits  a  breach  of  it,  A.  cannot  recover  damages  for  the 
breach  unless  he  can  show  that  he  has  performed  every 
essential  term  of  the  contract,  that  is  to  say,  every  term 
which  goes  to  the  root  of  the  consideration  for  B.'s  promise, 
and  every  term  which  under  the  contract  has  been  expressly 
made  a  condition  precedent  to  performance  by  B.  It  is 
only  where  B.  wrongfully  repudiates  the  contract,  that  he 
loses  his  right  to  insist  upon  the  performance  by  A.  of  a  con- 
dition precedent.     In  such  a  case  A.  is  not  bound  to  do  acts 


(c)  Joyiies  V.  Statluim  (1746),  3  Atk.  388  ;  Marquis  Towntliend  v. 
Strangroom  (1801),  6  Ves.  328  ;  CUnoes  v.  HiggiMon  (1813),  1  V.  &  B. 
524  ;  Humphriet  v.  Home  (1844),  3  Ha.  276. 

{d)  London  and  Birmingham  Rail.  Co,  v.  n7n/fr  (1840),  Cr.  &Ph.57  ; 
Martin  v.  Pgcroft  (1852),  2  D.  M.  &  G.  785  ;  Smith  v.  Wheateroft 
(1878),  9  Ch.  1).  223. 
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which  will  be  useless  by  reason  of  the  defendant's  refusal  to 
perform  the  contract,  and  he  may  recover  damages  without 
averring  performance.  But  A.  can  recover  damages  from  B. 
for  a  breach  of  contract  although  A.  has  himself  failed  to 
perform  some  term  of  it,  if  that  term  does  not  go  to  the 
root  of  the  consideration  or  has  not  been  expressly  made  a 
condition  precedent  (e). 

If  A.  and  B.  enter  into  a  contract  and  B.  fails  to  Power  to 
perform  an  essential  term  of  the  contract,  A.  can  at  ^^"^^ 
once  repudiate  the  contract  and  recover  damages  from 
B.  (/).  A.  may  also  repudiate  the  contract  if  B.  com- 
mits an  anticipatory  breach;  that  is  to  say,  if  B.  either 
expresses  his  determined  intention  not  to  perform  an 
essential  term  before  the  time  for  performing  it  arrives,  or  if 
B.  disables  himself  from  performing  it  (g).  Where  A.  does 
repudiate  the  contract,  the  contract  is  over,  except  for  the 
purpose  of  A.  recovering  damages.  The  result  is  (a)  that 
A.  need  not  go  on  performing  what  he  has  agreed  to  perform, 
and  (b)  that  A.  can  recover  any  money  which  he  has  paid 
under  the  contract  on  the  ground  of  failure  of  consideration. 
On  the  other  hand,  A.  is  not  obliged  to  repudiate  a  contract 
because  B.  commits  a  breach  of  an  essential  term.  A.  may 
still  consider  B.  as  bound  by  the  contract ;  and  if  B.  then 
performs  his  part  of  the  contract,  though  at  a  later  date  than 
the  date  fixed  by  the  contract,  he  retains  the  right  of 
compelling  A.  to  perform  his  part.  If  A.  takes  a  benefit  under 
a  contract  which  he  was  entitled  to  repudiate,  he  loses  the 
right  of  repudiating  it  {h).  If  B.  fails  to  perform  or 
expresses  an  intention  not  to  perform  or  disables  himself 
from  performing  in  the  future  a  term  of  the  contract  which 
is  not  essential,  A.  cannot  repudiate  the  contract.  He  must 
go  on  with  it,  and  his  only  remedy  against  B.  is  in  damages, 
after  the  breach  has  occurred  (i). 

(e)  The  rules  are  laid  down  in  the  notes  to  Pordage  v.  Cole^  1  Wms. 
Saund.  320a,  n.  (4)  and  Peeten  v.  Ojyie,  2  Wms.  Saund.  362,  n.  (3). 

(/)  London  Ouarawtie  Co,  v.  Feamley  (1880),  5  App.  Cas.  911. 

(<7)  Mersey  Steel  Co,  v,  Naylor  (1884),  9  App.  Cas.  434  ;  Johnttone  ▼. 
Milling  (1886),  16  Q.  B.  D.  460. 

(K)  Michael  v.  UaH  Sf  Co,,  [1902]  1  K.  B.  482. 

(i)  Johnstone  v.   Milling ,  ttipra  ;    Cornwall  y.  Senson^  ^1900]  2  Ch. 
29^6  ;  Rhymney  llail.  Co,  v.  Brecon  Rail,  Co,,  [1900]  W.  N.  169. 

p.E.  2  N 
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Time  when  Before  the  Judicature  Act,  there  was  a'difference  between 
contract  courts  of  law  and  courts  of  equity  as  to  what  were  essential 
terms  of  a  contract.  At  law,  where  two  acts  were  to  be 
done  at  the  same  time,  e.g.,  where  A.  agreed  to  convey  an 
estate  to  B.  on  such  a  day,  and  in  consideration  thereof  B. 
agreed  to  pay  A.  a  sum  of  money  on  the  same  day,  neither 
could  bring  an  action  without  showing  either  performance 
or  an  offer  to  perform  on  his  part  on  the  day  fixed.  And  if 
the  vendor  failed  to  convey  or  the  purchaser  to  pay  the 
money  on  the  day  fixed,  then,  unless  the  failure  was  caused 
by  the  default  of  the  other  party,  the  other  party  was 
entitled  at  law  to  repudiate  the  contract,  and  the  purchaser, 
if  he  had  paid  a  deposit,  was  entitled  to  recover  it  (Jc).  In 
equity  it  has  long  been  held  that  stipulations  as  to  time  in  a 
contract  for  the  sale  of  land  are  not  necessarily  of  the  essence 
of  the  contract.  Two  views  have  been  held  of  the  principle 
on  which  this  doctrine  is  based.  Lord  Cran worth  evidently 
thought  that  stipulations  in  a  contract  as  to  time  were  vrivid 
facie  of  the  essence  of  the  contract,  but  that  the  conduct  of 
the  parties,  after  the  contract  had  been  entered  into,  might 
show  that  this  was  not  the  case  (Z).  The  better  opinion  is 
that  stipulations  in  a  contract  as  to  time  are  comparable  to 
stipulations  in  a  mortgage  for  redemption ;  that  is  to  say, 
they  are  primd  facie  not  of  the  essence  of  the  contract  (m). 

Although  stipulations  as  to  time  are  primd  facie  not  of  the 
essence  of  the  contract,  and  default  in  performing  one  of 
them  does  not  primd  facie  entitle  the  other  party  to  repu- 
diate the  contract,  yet  time  may  be  made  of  the  essence  of 
the  contract  by  express  stipulation  between  the  parties 
originally  entered  into  (n) ;  and  where  one  party  is  guilty  of 
neglect,  the  other  may  make  time  of  the  essence  of  the  con- 
tract by  notice  that  he  requires  the  acts  prescribed  by  the 

(A)  Glazehrook  v.  WoodT(no  (1799),  8  T.  K.  866 ;  Nohle  ▼.  JSdwarde* 
(1877),  5  Ch.  D.  375 ;  Howe  v.  Smit?i  (1884),  27  Cb.  1).  89,  p.  103. 

(0  Parkin  v.  Thorold  (1851),  2  Sim  (N.S.)  1,  p.  7. 

(»0  This  view  is  the  view  of  Lord  Eldon  in  Setmi  v.  Slade  (1802), 
7  Ves.  265,  p.  278  ;  Lord  Ebskine  in  ffeame  v.  Tenant  (1807),  ]3  Vea. 
287  ;  Lord  Redesdale  in  Lennon  v.  Napper  (1802),  2  Sch.  &  L.  682  ; 
Lord  Maxnebs  in  JeMop  v.  King  (1812),  2  Ball  &  B.  81,  p.  94  ;  and  the 
Lords  Justices  in  Robertg  v.  Berry  (1863),  3  D.  M.  &  G.  284. 

(n)  Levy  v.  Lindo  (1817),  3  Meri.  81. 
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contract  to  be  done  within  a  limited  time.  But  time 
cannot  be  made  of  the  essence  of  the  contract  by  notice, 
unless  there  has  been  neglect  on  the  part  of  him  to  whom 
the  notice  is  given  (o) ;  and,  where  a  notice  is  given,  the  time 
limited  by  it  for  completion  must  be  a  reasonable  time  (p). 
The  surrounding  circumstances  may  be  such  as  to  show  the 
intention  of  the  parties  that  the  contract  is  to  be  com- 
pleted within  the  prescribed  time.  Thus,  time  is  of  the 
essence  of  the  contract  where  the  agreement  is  for  the  sale 
of  reversionary  interests,  or  wasting  property  (q),  or  of 
property  required  for  a  particular  purpose,  which  would  be 
defeated  by  delay,  e.g.t  a  house  for  residence  (r),  a  pubUc- 
house  as  a  going  concern  {s). 

The  Judicature  Act  {t)  provides  {u)  that  stipulations  in  con- 
tracts, as  to  time  or  otherwise,  which  would  not,  before  the 
passing  of  the  Act,  have  been  deemed  to  be  or  to  have  become 
of  the  essence  of  such  contracts  in  a  court  of  equity,  shall  re- 
ceive in  all  courts  the  same  construction  and  effect  as  they 
would  have  heretofore  received  in  equity.  It  follows  that, 
since  the  Act,  a  vendor  or  purchaser  seeking  damages  is  not 
obliged,  except  where  time  is  in  equity  of  the  essence  of  the 
contract,  to  prove  his  readiness  to  complete  on  the  stipulated 
day,  but  may  recover  if  he  can  prove  such  readiness  within  a 
reasonable  time  after  the  stipulated  day ;  and  that  a  vendor 
or  purchaser  is  not  entitled  to  repudiate  the  contract  and,  if 
he  is  the  purchaser,  recover  his  deposit  merely  because  the 
other  party  has  failed  to  complete  on  the  stipulated  day  {x). 

Subject  to  the  distinction  which  existed  between  law  and 
equity  before  the  Judicature  Act  as  to  what  were  essential 
terms  of  a  contract,  a  party  to  a  contract  who  sued  upon  it 
was  subject  to  the  same  conditions  in  equity  as  at  law.  In 
an  action  for  specific  performance,  no  less  than  in  an  action 

(o)  Green  ▼.  Sevin  (1879),  13  Ch.  1).  689. 

(j?)  Greeny.  SeviUy  tupra  ;  Compton  v.  Bagley^  [1892]  1  Ch.  313. 

C^)  Jessop  V.  King  (1812),  2  Ball  &  B.  81,  p.  94. 


I.  12  ; 
Tadcaster 
(0  36&37  Victrc.  66. 
(tt)  Sect.  25  (7). 
(j?)  Uowe  ▼.  SmUh  (188i),  27  Ch.  D.  89. 
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for  damages,  the  plaintiff  must  show  that  he  has  performed 
before  action  brought  all  terms  which  go  to  the  root  of  the 
consideration,  and  all  terms  made  conditions  precedent. 
Thus,  where  there  is  a  contract  to  grant  a  lease  to  a 
nominee  of  the  plaintiff,  the  plaintiff  must  aver  in  his  claim 
that  he  has  appointed  a  nominee,  and  that  the  nominee  is 
ready  and  willing  to  accept  the  lease  (y). 

In  cases  of  specific  performance,  the  question  whether 
there  is  a  right  of  repudiation  generally  arises  where  a 
vendor  agrees  to  convey  at  a  future  date  land  which  at  the 
time  of  the  agreement  he  can  neither  convey  himself  nor 
compel  a  conveyance  of  from  others.  It  is  clear  that  if 
A.  agrees  to  convey  land  to  B.  at  a  future  date,  and  is  able, 
at  the  date  fixed  or  within  a  reasonable  time  after,  either 
to  convey  the  land  himself  or  compel  a  conveyance  from 
some  other  person,  A.  can  enforce  the  contract  at  law  by 
damages  (2r),  and  in  equity  by  specific  performance  (a), 
although  he  could  not  convey  the  land  or  compel  a  con- 
veyance when  the  agreement  was  entered  into.  But  the 
authorities  in  equity  also  show  that  if  A.  agrees  to  convey 
land  to  B.  at  a  future  date,  and  if  at  the  time  of  the  agree- 
ment he  can  neither  convey  the  land  himself  nor  compel  a 
conveyance  from  others,  B.,  on  discovering  A.'s  incapacity, 
may  repudiate  the  contract,  although  before  the  time  fixed 
for  conveyance.  B.  is  not  bound  to  wait  to  see  whether 
A.  can  induce  some  third  person  to  make  or  join  in  making 
a  good  title  to  the  property  sold  (6).     It  is  a  doubtful 


(y)  WUliamt  v.  Bruc^  (1882),  22  Ch.  D.  441. 
(s)  De  Medina  v.  Norman  (1842),  9  M.  &  W.  820. 

(a)  UoggaH  v.  Scott  (1830),  1  R.  &  M.  293  ;  SalUbunj  v.  Hatcher 
(1842),  2  y.  &  C.  C.  C.  64.  in  neither  of  these  cases  had  there  been  an 
effectual  repudiation. 

(b)  Hoggart  v.  Soott^  supra;  Forrer  v.  Na^h  (1865),  35  B.  167; 
Weiton  v.  Savage  (1879),  10  Ch.  D.  736  ;  Brewer  v.  Broadwood  (1882), 
22  Ch,  D.  105;  Bellamy  \.  Deheiiham,  [1891]  1  Ch.  412.  There 
are  observations  of  Tubneb,  L.J.,  doubting  the  purchaser's  right  to 
repudiate,  in  Murrell  v.  Goodyear  (1860),  1  D.  F,  &  J.  432,  p.  461,  but 
the  case  was  decided  on  the  ground  that  the  purchaser  could  not  repudiate 
after  he  had,  with  knowledge  of  the  facts,  treated  the  contract  as  sub- 
sisting. The  purchaser  cannot  repudiate  where  the  defect  is  a  defect  not 
of  title  but  of  conveyance,  e.g.j  where  the  vendor  is  tenant  for  life  and 
there  are  no  trustees  under  the  Settled  Land  Act  (^Hatten  v.  Ruucll 
(1888),  38  Ch.  D.  334). 
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question  whether  such  a  repudiation  puts  an  end  to  the 
contract  at  law.  If  the  right  to  repudiate  is  based  (as  it 
was  by  Lord  Bomilly  (c)  )  on  the  equitable  doctrine  of  want 
of  mutuality  (i),  the  repudiation  would  only  extend  to 
preventing  a  suit  for  specific  performance.  The  purchaser 
in  that  case  would  not  be  able  to  recover  his  deposit,  and 
the  vendor  would  be  able,  if  he  could  offer  a  conveyance  at 
the  time  fixed  for  completion,  or  within  a  reasonable  time 
after,  to  sue  for  damages.  Notwithstanding  the  doubts 
expressed  by  Lindley,  L.J.,  in  Bellamy  y,Debenkam{e),  the 
weight  of  authority  is  in  favour  of  holding  that  where  a 
contract  has  been  repudiated  because  the  vendor  had  no 
title,  the  contract  is  gone  at  law  as  well  as  in  equity.  This 
view  is  supported  by  observations  of  Hall,  V.-C.  (/), 
Pby,  L.J.  (then  Fry,  J.)  (g),  and  Lopes,  L.J.  {h).  It  is 
clear  at  law  that  if'  A.  agrees  to  convey  land  to  B.  at  a 
future  date,  and  before  that  date  conveys  the  land  to  a 
third  person,  A.  commits  an  anticipatory  breach  of  his 
agreement,  and  B.  can  repudiate  it.  It  is  immaterial  that 
B.  might,  by  repurchasing  the  land  before  the  date  fixed, 
recapacitate  himself  to  perform  his  contract  with  B.  (i). 
It  does  not  seem  to  have  been  decided  at  law  whether  the 
same  result  follows  if  A.  has  no  land  to  convey  when  he 
enters  into  the  contract,  and  this  fact  is  unknown  to  B. 
A.'s  powers  of  performing  his  contract  is  in  both  cases 
contingent  upon  an  event  which  is  outside  his  control,  viz., 
the  acquisition  of  the  land  from  the  true  owner.  There  is, 
however,  this  difference  between  the  two  cases.  A.,  by 
disposing  of  land  which  he  had  at  the  date  of  the  agree- 
ment, shows  a  determination  not  to  perform  his  contract 
with  B.,  whereas,  if  he  agrees  to  convey  land  which  he  has 
not  at  the  date  of  the  agreement,  it  may  be  presumed  that 
he  intends  to  purchase  the  land  in  question. 

(e)  Forrer  v.  Niuhy  supra,  p.  171. 

(/)  See  p.  057.  (e)  Supra,  p.  420. 

(/)   Weston  T.  Savage,  supra, 
(g)  Brewer  v.  Broadwood,  supra. 
(/t)  Bellamy  v.  DvhenJuimy  supra,  p.  422. 

(0  Sir  Anth^my  Mayne's  Case  (1595),  5  Rep.  21  a  ;  F&rd  t.  TUey 
(1827),  6  B.  &  C.  325  ;  Synge  t.  Synge,  [1894]  1  Q.  B.  466. 
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in.  Where  there  is  a  valid  contract  between  A.  and  B., 
belonging  to  a  class  of  contracts  of  which  specific  perform- 
ance is  normally  given,  and  subsisting  at  the  time  of  action 
brought,  the  defences  which  may  be  set  up  to  specific  per- 
foirmance  fall  under  two  heads — (1)  that  the  plaintiff  is 
unable  to  perform  that  which  he  has  contracted  to  perform, 
or  (2)  that  on  some  distinctly  equitable  ground  the  defendant 
is  entitled  to  succeed.  Every  sale  of  land  is  made  with 
reference  to  some  specific  quantity  of  land  which  is  described 
in  the  agreement  for  sale,  and  every  vendor  of  land  agrees 
by  implication,  subject  to  any  special  terms  of  the  agree- 
ment, to  transfer  to  the  purchaser  a  legal  and  equitable  title 
to  the  land  to  the  extent  of  the  interest  which  he  has  agreed 
to  sell.  A  vendor  therefore  who  seeks  specific  performance 
may  be  unable  to  perform  his  contract  in  two  ways.  First, 
the  property  as  it  exists  may  not  correspond  in  extent  to  the 
property  as  described ;  it  may  be  subject  to  easements  which 
are  not  described ;  the  agreement  may  make  a  mistake  as 
to  the  county  in  which  the  land  is  situate,  etc.  Secondly, 
the  vendor  may  be  unable  to  show  either  in  himself  or  in 
any  person  from  whom  he  can  compel  a  conveyance  such  a 
title  as  he  has  agreed  to  convey.  These  two  points  must  be 
considered  separately. 

Vendor  seek-       It  was  settled  at  an  early  date  that  a  vendor,  although  he 
ing  specific      ^j^g  enable  to  carry  out  his  contract  precisely,  might  enforce 
with  com-       specific  performance  against  a  purchaser  if  the  purchaser 
penaation.       got  substantially  what  he  bargained  for,  while  receiving  a 
compensation  for  any  deficiency  in  the  value.    Lord  Eldon 
more  than  once  {k)  expressed  dissatisfaction  with  a  doctrine 
which  often  enforced  a  contract  substantially  different  from 
that  entered  into  by  the  parties,  and  modern  judges  have 
shown  a  disposition  to  limit  its  application  (Z).     As  con- 
ditions of  sale  are  deliberately  prepared  by  the  vendor,  who 
knows  much  more  of  the  subject-matter  to  which  they  relate 
than  a  purchaser  usually  knows  or  can  know,  conditions  of 
sale,  where  their  language  is  at  all  ambiguous  or  where  the 

(A)  Drewe  v.  Hanton  (1802),  6  Ves.  675  ;  Stewart  ▼.  Alliston  (1816), 
1  Men.  26  ;  KtuUchhull  v.  Orueber  (1817),  3  Meri.  124. 
(0  See  In  re  Arnold  (1880),  14  Ch.  D.  270. 
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application  of  that  language  to  the  property  sold  gives  rise 
to  difficulty,  are  always  applied  in  such  a  way  as  to  prevent 
the  vendor  from  dealing  unfairly  with  the  purchaser  (m). 

A  condition  for  sale  often  provides  that  an  error  or 
mis-statement  in  the  particulars  or  conditions  shall  not 
annul  the  sale,  but  shall  be  the  subject  of  compensation. 
Such  a  condition  does  not  apply  to  the  case  of  a  defect  of 
title,  e.g.f  where  an  estate  which  is  represented  as  an  estate 
in  fee  simple  turns  out  to  be  a  life  estate,  but  only  to  error 
or  mis-statement  in  the  description  of  the  subject-matter  of 
the  sale,  such  as  an  error  in  quantity  or  nature  of  the  tenure 
or  amount  of  the  vendor's  interest  (w).  Such  a  condition 
does  not  apply  where  the  misrepresentation  is  wilful  (o), 
nor  where  the  misdescription,  although  innocent,  is  in  a 
material  and  substantial  point,  so  far  affecting  the  subject- 
matter  of  the  contract  that  it  may  reasonably  be  supposed 
that,  but  for  the  misdescription,  the  purchaser  might  never 
have  entered  into  the  contract  (jp).  But  it  applies  although 
the  compensation  is  difficult  to  ascertain;  6.^.,  compensa- 
tion has  been  given  for  a  failure  to  make  a  road  {q)  and  for 
a  right  to  work  coal  on  the  land  (r).  Where  the  purchaser 
actuaUy  knows  at  the  time  of  the  purchase  the  real  state  and 
condition  of  the  subject-matter  of  the  contract,  he  cannot 
complain  of  a  misrepresentation.  But  it  is  not  sufficient  to 
bind  him  that  he  had  such  notice  as  might  have  led  him  to 
ascertain  how  the  facts  stood.  It  must  be  shown  that 
information  of  the  real  state  of  the  facts  was  clearly  com- 
municated to  his  mind  (s).  Conditions  of  sale  sometimes 
provide  that  the  admeasurements  are  presumed  to  be 
correct,  but  that  no  compensation  shall  be  made  for  any 
error.    Such  a  condition  does  not  enable  a  vendor  to  enforce 

(ni)  Per  LiNDLBY,  L.J.,  32  Ch.  D.,  p.  28. 

In)  Dt'henham  v.  Sawhridqe,  [1901 J  2  Ch.  98. 

(o)  Price  v.  Macaulay  (1852),  2  D.  M.  &  G.  339  ;  Dimmooh  v.  Hallett 
(1866),  L.  R.  2  Ch.  21. 

(;?)  Flight  v.  Booth  (1834),  1  Bing.  N.  C.  370 ;  In  re  Arnold,  supra,' 
In  re  Qtntract  between  Fawcett  and  Holnies  (1889),  42  Ch.  Dir.  150  ; 
//*  re  Puckett  and  Smith's  Contract,  [1902]  2  Ch.  258. 

(«y)  Peacock  v.  Penson  (1848),  11  B.  355. 

(r)  Raimden  v.  Hirst  (1858),  4  Jnr.  (N.S.)  200. 

Is)  Dyer  y.  Uargrave  (1805),  10  Ves.  505  ;  Price  v.  MaeatUay,  supra, 
p.  346. 
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specific  performance  against  the  purchaser  unless  the  error 
is  unintentional  and  inconsiderable  (t), 

Purohaser  Different  considerations  apply  where  the  purchaser  is 

"^^m^  seeking  specific  performance  and  asks  for  an  abatement 

performance  from  the  price  because  the  vendor  cannot  give  precisely 
with  abate-  ^}jat  he  contracted  to  give.  It  was  often  laid  down  by 
Lord  Eldon  that  where  a  vendor,  although  innocently, 
misrepresented  the  quantity  or  quality  of  the  land  agreed 
to  be  sold,  or  the  extent  of  his  interest  in  it,  the  purchaser 
was  entitled  to  enforce  specific  performance  with  a  reason- 
able abatement  from  the  price  (u).  Lord  Eedesdalb 
confined  the  purchaser's  remedy  to  cases  where  he  had 
gone  into  possession  and  laid  out  money  on  the  property  (x) ; 
but,  although  the  existence  of  these  circumstances  assists 
a  plaintiff  (^),  specific  performance  with  abatement  has  been 
granted  even  when  they  were  wanting  (z).  The  tendency 
in  recent  years  has  been  to  limit  the  exercise  of  the  juris- 
diction. 1.  Specific  performance  with  abatement  is  not 
granted  where  there  is  in  fact  no  misrepresentation ;  that 
is  to  say,  where  the  purchaser  knew  the  true  facts  when  he 
entered  into  the  contract  (a),  or  where  the  vendor's  mis- 
representation is  merely  implied  from  his  offer  to  sell,  and 
the  purchaser  knew  that  the  vendor  was  ignorant  of  the 
state  of  his  title  (&).  Where  the  particulajrs  contain  a 
material  misdescription,  but  the  auctioneer  has  distinctly 
corrected  it  at  the  sale,  the  purchaser  cannot  get  an  abate- 
ment, although  he  did  not  hear  the  correction  (c) .  2.  Specific 
performance  with  abatement  is  not  granted  where  the 
misdescription  is  not  material  to  the  value  of  the  property 

(0  Portman  y.  Mill  (1826),  2  Baas.  570  ;  Cordingley  y.  Cheewhanntgh 
(1862).  4  De  G.  F.  &  J.379,  p.  386  ;  In  re  Terry  and  Wiitt's  Contract 
(1886),  32  Ch.  D.  14  ;  Jacobi  t.  Revell,  [1900]  2  Ch.  858. 

(»)  Mortloeh  ▼.  Buller  (1804),  10  Ves.  292,  316  ;  MiUigan  v.  Coohe 
(1808),  16  Ves.  1  ;  Wood  v.  aHffUh  (1818),  1  Swans.  43,  p.  54. 

(a?)  Lawrenson  y.  JSutler  (1802),  1  Sch.  &  L.  13  ;  Harnett  y.  Yeildin^ 
(1805),  2  Sch.  &  L.  649,  p.  560. 

(y)  Burrow  v.  Scaminell  (1881),  19  Ch.  D.  176,  p.  184. 

(z)  Wilson  V.  Williams  (1857),  3  Jur.  (U.S.)  810  ;  Barnes  y.  Wood 
(1869),  8  Eq.  424  ;  Hooper  y.  Sinart  (1874),  18  Eq.  683. 

(a)  Castle  y.  Wilkinson  (1870),  5  Ch.  534. 

(ft)  Rudd  Y.  Laseelles,  [1900]  1  Ch.  815. 

(c)  In  re  Hare  and  O'MffreU  Contract,  [1901]  1  Ch.  93. 
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sold,  and  the  vendor  would  probably  not  have  accepted, 
nor  the  purchaser  offered  less,  if  the  true  state  of  facts  had 
been  known  to  them  (d),  3.  It  is  not  granted  where  there 
is  any  difficulty  in  assessing  the  compensation,  e.g.,  where 
a  restrictive  covenant  materially  affecting  the  value  of  the 
land  has  not  been  disclosed  (&).  In  all  these  cases  the 
purchaser  is  entitled  to  specific  performance,  but  without 
abatement.  4.  Specific  performance  with  abatement  is  not 
granted  where  by  granting  it  injury  might  be  caused  to 
persons  interested  in  the  property,  but  not  parties  to  the 
contract.  Thus,  a  vendor  who  agrees  to  sell  the  fee-simple 
will  not  be  compelled  to  convey  an  estate  for  life  unim- 
peachable of  waste  and  the  reversion  in  fee  in  default  of  issue 
male,  as  such  a  conveyance  would  probably  prejudice  his 
issue  male.  In  this  case  the  purchaser  cannot  have  specific 
performance  even  without  compensation  (/).  5.  Where  a 
contract  for  sale  provides  that  no  error  shall  annul  the 
sale,  nor  any  compensation  be  allowed  in  respect  thereof, 
the  purchaser,  if  he  insists  on  specific  performance,  must 
take  it  without  compensation,  even  though  there  is  a  serious 
error  (g),  6.  Where  A.  and  B.  enter  into  one  entire  contract 
to  sell  property,  or  where  A.  contracts  to  sell  property  in 
which  B.  has  an  interest  on  the  footing  that  B.  concurs,  and 
specific  performance  cannot  be  given  against  B.,  A.  will  not 
be  compelled  to  convey  his  interest,  either  with  or  without 
compensation  (h).  A.  would  only  be  compellable  if  he  had 
misrepresented  the  extent  of  his  interest,  or  held  himself 
out  as  capable  of  contracting  for  the  whole  (t). 

Contracts  for  sale  often  enable  the  vendor  to  annul  the  Conditions 
sale  if  the  purchaser  insists  on,  or  even  if  he  makes  a  ©nahling 
requisition  which  the  vendor  is  unable  or  unwilling  to  annul  sale, 
comply  with;   and  the  contract  generally  adds  that  the 
purchaser  shall  be  entitled  to  a  return  of  his  deposit  without 

(<?)  Durhamy,  Legard  (1865),  34  B.  611. 

(e)  Rudd  V.  Lascelles^  mipra. 

If)  Thomojt  V.  DtfriTUji  (1837),  1  Keen,  729. 

(J)  //*  re  Terry  atid  Whlte'n  Contract  (1886),  82  Ch.  D.  14,  pp.  24, 30. 

(/O  Price  V.  Griffith  (1851"),  1  D.  M.  &  G.  80  ;  Lumlcy  v.  Barensoroft, 
[1896]  1  Q.  B.  683.  Hunveht  y.  Rlghy  (1878),  9  Ch.  180,  appears  to  be 
inconsistent  with  these  authorities. 

(t)  Barnes  t.  Wood  (1869),  8  Eq.  424. 
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interest  or  costs.  The  right  to  annul  the  sale  arises  immedi- 
ately on  the  requisition  being  made  or  insisted  on  as  the 
case  may  be.  The  purchaser  has  no  locus  penitentia  (k)» 
The  vendor  may  annul  the  sale  without  stating  his 
reasons ;  but  the  power  may  not  be  exercised  arbitrarily  or 
capriciously  (Q,  The  vendor  may  annul  the  sale  where 
a  legal  estate  is  outstanding  which  it  would  be  difficult  for 
him  to  get  in  (m).  But  he  cannot  annul  the  sale  where  he 
has  no  title  at  all(n).  Sometimes  the  vendor  is  given 
power  to  annul  the  sale  "notwithstanding  intermediate 
litigation."  Even  where  these  words  are  used  the  vendor 
cannot  exercise  the  power  after  judgment  given  against 
him  (o) :  even  where  they  are  not  used,  he  may  exercise 
the  power  after  the  purchaser  has  issued  a  writ  claiming 
rescission  (^). 

Purchaser's  Apart  from  any  stipulations  in  the  contract,  a  purchaser 
title  ^  ^^^  primd  facie  a  right  to  a  good  title  {q).  But  where  the 
contract  does  not  expressly  provide  that  a  good  title  shall 
be  shown,  then  if  the  purchaser  before  he  enters  into  the 
contract  knows  that  the  property  is  subject  to  a  charge 
which  cannot  be  got  rid  of,  or  that  there  is  some  other  defect 
which  cannot  be  removed  by  the  vendor,  the  purchaser  can- 
not resist  specific  performance  on  the  ground  of  the  charge 
or  other  defect  (r).  If  the  contract  expressly  provides  that 
a  good  title  shall  be  shown,  a  notice  by  the  vendor  that 
he  cannot  show  a  good  title  would  be  inconsistent  with  the 
contract.  It  follows  that  in  such  a  case  the  purchaser 
could  insist  on  a  good  title,  whatever  notice  of  a  defect  in 
the  title  might  have  been  given  him  («).     A  purchaser,  after 

(^•)  Dudd-cll  V.  Simpson  (1866),  L.  R.  2  Ch.  102  ;  In  re  Starr- Bowkett 
Bvilditig  Sifcitty  and  Sibun's  Contract  (1889),  42  Ch.  1).  375. 

(0  Be  Olenton  and  Saunders  to  Iladtn  (1885),  53  L.  T.  434  ;  In  re 
Starr- Bowkett  Building  Society  and  Sihun^s  Contract^  supra, 

(;«)  ///  veDeighton  and  Harris'*  Contract,  [1898}  1  Ch.  458. 

(rt)  Boicman  v.  Ilyland  (1878),  8  Ch.  D.  588. 

00   In  re  Arbib  and  Class's  Contract,  [1891]  1  Ch.  601. 

{p)  Isaacs  V.  Towell,  [1898]  2  Ch.  285. 

(7)  IJllis  V.  Bogcrs  (188.5),  29  Ch.  I).  661. 

(r)  In  re  Gloag  and  Miller's  Contract  (1883),  23  Ch.  D.  320,  p.  327  ; 
2,7/m  v.  Rogers,  supra, 

(s)  Cato  V.  TJiompson  (1882),  9  Q.  B.  D.  616  ;  In  re  Gloag  and  Miller's 
Contract,  supra. 
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the  execution  of  the  contract,  may  waive  his  right  to  in- 
sist on  a  good  title.  If  with  knowledge  that  there  are 
conditions  which  affect  the  title  to  the  property,  and  which 
the  vendor  cannot  remove,  he  takes  possession  of  the 
property  or  remains  in  possession  and  makes  structural 
alterations,  he  waives  his  right  to  object  to  the  conditions 
in  question  (t). 

Most  contracts  contain  stipulations  which  abridge  the  pur-  Stipulations 
chaser's  right  to  a  good  title.     The  court  does  not  compel  a  chwe^s  n^t 
purchaser  to  take  an  estate  with  less  than  the  ordinary  title  to  good  tiue. 
which  the  law  gives  him,  unless  the  stipulation  limiting  his 
right  is  fair  and  explicit.      It  must  disclose  aU  facts  within 
the  knowledge  of  the  vendor  which  are  material  to  enable 
the  purchaser  to  determine  whether  or  not  he  will  buy  the 
property  subject  to  the  stipulation  (u).    A  condition  requir- 
ing a  purchaser  to  assume  certain  facts  to  be  true  cannot  be 
insisted  upon  if  the  vendor  knows  that  the  facts  required  to 
be  assumed  are  not  true.     But  it  is  not  necessary  that  the 
vendor  should  point  out  the  specific  objection  to  his  title  {x). 
Stipulations  which  limit  enquiry  into  title  fall  into  two  . 
classes.     First,  some  stipulations  merely  preclude  the  pur- 
chaser from  making  requisitions  upon  or  enquiries  from  the     . 
vendor  as  to  his  title.     Here  the  purchaser  may  show  by 
any  means  in  his  own  power  that  the  vendor's  title  is 
defective,  and,  if  he  succeeds,  the  court  will  refuse  specific 
performance  (y).     Secondly,  other  stipulations  preclude  the 
purchaser  from  making  any  enquiry  or  investigation  about 
the  title.     Such  stipulations  mean  that  the  title  shall  be 
accepted  without  objection  or  enquiry  ;  and  specific  perfor- 
mance will  be  enforced  although  the  purchaser  is  able  to 
show  that  there  is  a  defect  in  the  title  (z).     The  last  rule 

(0  ^f^  >•«  Oloag  and  Miller's  Contract ^  tvpra. 

(m)  In  re  Mar^h  and  Earl  Oranville  (1883),  24  Ch.  D.  11. 

(a?)  In  re  BanUter  (1879),  12  Ch.  1).  131  ;  In  rv  Sandhach  and 
ICdnwndsoii'g  Cmitract,  [1891]  1  Ch.  D.  99  ;  In  re  Scott  and  Alvarezes 
Contract,  [1895]  1  Ch.  596. 

(y)  Darlitigton  v.  Hamilton  (185i),  Kay,  550  ;  Waddell  v.  Wolfe 
(1874),  L.  K.  9  Q.  B.  515. 

(z)  Hume  v.  Bentley  (1852),  5  De  G.  &  Sm.  520. 
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does  not  apply  (a)  where  the  sale  is  made  by  the  court  (a), 
(b)  where  there  is  a  common  mistake  affecting  the  whole 
subject-matter  of  the  contract  (6),  (c)  where  the  vendor  acci- 
dentally discloses  a  blot  on  his  title  (c),  or  (d)  where,  if 
specific  performance  is  enforced,  the  purchaser  will  be 
exposed  to  an  immediate  lawsuit,  against  which  he  will 
have  no  defence  (d).  Where  there  is  a  condition  forbidding 
all  enquiry  into  the  vendor's  title,  the  contract  is  good  at  law,, 
whatever  may  be  the  defects  of  the  title.  The  purchaser, 
therefore,  cannot  recover  his  deposit  unless  there  is  a  total 
failure  of  consideration  (e).  Where  the  vendor  cannot  show 
a  good  title  in  himself  in  accordance  with  the  contract,  he 
cannot  compel  the  purchaser  to  accept  a  title  from  a  third 
person.  Thus,  trustees  for  sale  who  cannot  make  a  title 
because  their  power  has  not  arisen  cannot  compel  the  pur- 
chaser to  accept  a  title  from  the  tenant  for  life,  selling  under 
the  Settled  Land  Act  (/). 

Equitable  IV.  Although  the  contract  is  one  of  which  courts  of  equity 

deletes  to  normally  enforce  the  specific  performance,  and  although  it 
performance,  has  not  been  put  an  end  to  before  action  brought,  and 
although  the  plaintiff  is  ready  and  willing  to  perform  it 
according  to  its  terms,  it  is  nevertheless  open  to  the  defen- 
dant to  set  up  various  equitable  defences,  which,  in  so  far  as 
they  have  special  reference  to  suits  for  specific  performance, 
may  properly  be  considered  here  {g).  Equitable  defences 
which,  although  they  may  be  set  up  in  answer  to  a  suit  for 
specific  performance,  apply  also  to  other  equitable  claims^ 
e.g.,  laches,  will  be  dealt  with  in  Part  V. 

(a)  Else  Y.  El»e  (1872),  L.  R.  13  Eq.  196. 

(J)  Jmifs  ▼.  Cliford  (1876),  3  Ch.  1).  779. 

(e)  Smith  V,  Rohintim  (1879),  13  Ch.  I).  148. 

(d^  Jn  re  Scott  and  Alvarez's  amtract,  [1895]  2  Ch.  603,  pp.  613,  615. 

Qf)  Btst  Y.  Ifamand  (1879),  12  Ch.  I).  1  ;  In  re  Natwnal  Provincial 
Bank  of  England  and  Marsh,  [1895J  1  Ch.  190. 

(/)  In  re  Bryant  and  Barninqham's  Contract  (1890),  44  Ch,  D.  218  ; 
In  re  Head's  Trustees  and  Macdonald  (1890),  45  Ch.  I).  310. 

(<7)  Where  the  court  refuses  to  erant  specific  performance  on  parely 
equitable  grounds,  the  contract  remains  good  at  law,  and  therefore,  unless 
the  defendant  is  entitled  to  rescind  it,  he  cannot  recoYerthe  deposit  (7/i  re 
National  Provincial  Bank  and  Marsh,  supra  ;  In  re  Scott  and  Alvarez' t 
Contract,  supra). 
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1.  The  court  will  not  specifically  enforce  an  agreement  Uncertainty. 
Tirhich  is  vague  and  indefinite  (h),     *'  An  agreement,"  said 

Lord  Selbobne  (i),  **  which  is  not  so  specific  in  its  terms  or 
in  its  nature  as  to  make  it  certain  that  better  justice  will  be 
done  by  attempting  specifically  to  perform  it  than  by  leaving 
the  parties  to  their  remedy  in  damages  is  not  one  which  the 
court  will  specifically  perform." 

2.  It  has  been  laid  down  by  Lord  Justice  Fby,  that  **  a  Want  of 
contract  to  be  specifically  enforced  by  the  court  must,  as  a  ™^^^*"*y- 
general  rule,  be  mutual — that  is  to  say,  such  that  it  might, 

at  the  time  it  was  entered  into,  have  been  enforced  by  either 
of  the  parties  against  the  other  of  them  "  (k).  The  illustra- 
tions of  this  proposition  which  are  given  by  the  learned 
author  hardly  support  it.  A  tenant  in  tail  cannot  enforce  a 
contract  entered  into  by  a  tenant  for  life  (Z)  simply  because 
he  is  a  stranger  to  the  contract  and  to  the  consideration.  In 
Flight  V.  Bolland  (m),  a  suit  by  an  infant  purchaser  for  specific 
performance  was  dismissed,  but  that  was  because  the  court 
could  not  do  complete  justice  by  compelling  him  to  pay  the 
purchase-money.  A  vendor  who  at  the  time  of  the  contract 
for  sale  had  no  interest  in  the  property  sold,  can  enforce  the 
•contract  if  he  acquires  sufficient  interest  before  the  time 
fixed  for  completion  (w).  The  right  of  the  purchaser  to 
repudiate  the  contract  before  the  time  is  probably  based,  as 
has  been  already  shown  (o),  not  on  any  doctrine  of  want  of  * 
mutuality,  but  on  the  doctrine  of  an  anticipatory  breach  by 
the  vendor.  A  servant  cannot  enforce  a  contract  for  service 
against  his  employer  because  the  court  cannot  compel  the 
servant  to  render  the  services  stipulated  for,  and  because 

(Ji)  Contrast  Taylor  t.  PoHingtan  (1855),  7  D.  M.  &  G.  328,  and 
WiUori  V.  Nortliampton  and  Banbury  Junction  Rail.  Co,  (1874).  9  Ch. 
279,  where  specific  performance  was  refused,  with  Parker  v.  Tojuvell 
(1858),  2  De  G.  &  Jo.  659,  p.  571,  where  it  was  granted. 

(»■)  Wihon  V.  Northampton  and  Banbury  Junction  Rail.  Co.^  supra, 
p.  284, 

(k)  Specific  Performance,  3rd  ed.,  p.  215. 

(Z)  Ariniifer  v.  Clarke  (1722),  Bunb.  111. 

(w)  (1828),  4  Ross.  298. 

(rt)  P.  548.  See  especially  WiUon  v.  WUliams  (1867),  3  Jur.  (N.s.) 
SIO. 

(p)  P.  549. 
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damages  are  an  adequate  remedy  (p).  The  question  whether 
there  is  mutuality  is  really  important,  not  with  reference 
to  the  time  at  which  the  contract  is  entered  into,  but  with 
reference  to  the  time  when  it  is  sought  to  be  enforced.  A. 
cannot  get  a  conveyance  from  B.  unless  the  court  is  able 
to  secure  that  B.  gets  his  purchase-money  (q).  The  cases 
which  Lord  Justice  Fry  cites  as  exceptions  to  the  doctrine 
are  much  more  numerous  than  those  which  are  alleged  to 
support  it.  A  cestui  que  trust  can  enforce  a  contract  for  sale 
of  the  trust  property  against  his  trustee  (r).  A  party  who 
has  not  signed  a  contract  within  s.  4  of  the  Statute  of 
Frauds  may  enforce  it  against  a  party  who  has  signed  {s). 
A  purchaser  may  often  enforce  a  contract  with  an  abatement 
for  deficiency  against  the  vendor,  though  the  vendor  could 
not  have  enforced  it  against  him  (<).  The  doctrine  of  want 
of  mutuality,  as  laid  down  by  Lord  Justice  Fry,  appears  to 
be  an  unfortunate  invention  of  Lord  Eedesdale'b  (u)  ;  and 
although  it  has  often  been  spoken  of  with  respect,  it  does 
not  appear  to  form  the  ratio  decidendi  oi  any  line  of  cases. 

Unilateral  3.  A  defendant  has  been  sometimes  held  entitled  to  resist 

mistake.  specific  performance  on  the  ground  of  mistake.     Mistake,  as 

has  already  been  pointed  out  (x),  is  of  two  kinds.  It  may 
consist  in  a  discrepancy  between  a  man's  mental  state  and 
his  expressions,  either  spoken  or  written;  it  may  also 
consist  in  a  discrepancy  between  his  expressions  and  the  legal 
relations  or  physical  objects  to  which  they  are  intended  to 
refer.  Thus,  if  A.  offers  to  sell  Blackacre  to  B.,  or  to  pur- 
chase it  from  B.  for  £1,000,  A.'s  mistake  may  consist  in 
an  entire  absence  of  intention  to  enter  into  any  contract 
with  B.  at  all  with  reference  to  any  subject,  e.g.,  he  may 
have  made  his  offer  when  he  was  drunk,  and  did  not  under- 
stand what  he  was  saying  or  writing.  His  mistake  may 
consist  in  an  intention  to  contract,  not  with  reference  to 

(;;)  p.  535.  (g")   P.  536. 

(r)   h'x  jJarte  Lacey  (1802),  6  Ves.  625. 

Is)  Fry,  p.  220.     See  Martin  v.  Miichcll  (1820),  2  J.  &  W.  413,  p.  426. 

(0  Fry,  p.  221.    See  Wilson  v.  Williams  (1857),  3  Jur.  (N.8.)  810. 
'  («)  Lawrenson  v.  Butler  (1802),  1  Sch.  &  L.  13  ;  Harnett  v.  Teilding 
(1806),  2  Sch.  &  L.  549.    hee  ^wr  Lord  Mankebs  iu    O'Rvurke  v. 
Fercixal  (1811),  2  Ball  &  B.  58. 

(a?)  P.  369. 
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Blackacre,  but  with  reference  to  some  other  subject-matter — 
nor  with  B.,  but  with  someone  else — nor  for  £1,000,  but  at 
some  other  price.  On  the  other  hand,  his  intention  may 
have  been  to  sell  Blackacre  to  B.  or  purchase  it  from  B.  for 
£1,000,  but  he  may  have  supposed  that  the  contract  had 
another  meaning  and  effect  in  law  from  its  true  meaning 
and  effect.  E,g,f  if  he  offered  to  sell  as  tenant  for  life  under 
the  Settled  Land  Acts,  he  may  have  thought  that  he  was 
entitled  absolutely  to  the  purchase  price.  Or  he  may  have 
supposed  that  Blackacre,  as  described  in  the  contract,  related 
to  another  subject-matter  than  that  to  which  the  description 
is  properly  applicable.  In  cases  coming  under  the  first  class, 
specific  performance  has  been  not  unfrequently  refused. 
Thus,  it  was  refused  where  a  purchaser  bid  for  and  bought 
one  lot  in  the  belief,  due  to  his  own  carelessness,  that  he 
was  bidding  for  another  (y),  where  a  condition  of  sale  was 
introduced  by  inadvertence,  importing  that  the  vendor,  who 
had  obtained  a  foreclosure  decree,  was  selling  as  mortgagee 
under  his  power  {z),  where  the  vendor  in  his  offer  to  sell  put 
the  price  at  £1,100  by  mistake  for  £2,100  (a),  where  the 
auctioneer  thought  that  the  sale  was  to  be  open,  and  sold 
for  £162,  while  the  vendor  intended  to  fix  a  reserve  price  not 
under  £240  (6).  In  cases  coming  under  the  second  class, 
specific  performance  is,  as  a  rule,  enforced.  Thus,  it  was 
enforced  against  a  landlord  who  had  offered  through  his 
agent  to  grant  the  plaintiff  a  lease  for  seven,  fourteen,  or 
—  years,  and  who  was  compelled  to  grant  a  lease  deter- 
minable by  the  tenant,  but  not  by  the  landlord,  at  the  end 
of  the  first  seven  years  (c),  and  it  was  enforced  against  a 
purchaser  who  thought  that  the  property  sold  was  of  larger 
extent  than  it  was  in  reality  (d).  It  has  been  laid  down  in 
the  more  recent  cases  that  specific  performance  will  not  be 

(y)  MaliTu  V.  Freeman  (1837),  2  Keen,  25.  Kekbwich,  J.,  enforced 
specific  performance  in  a  similar  case  :  Van  Praagh  v.  Everidge,  [1902] 
2  Ch.  266. 

(z)   WaUmi  v.  Marstan  (1853),  4  D.  M.  &  G.  230. 

(fl)  Webster  v.  Cecil  (1861),  30  B.  62.  Here  the  vendor  accepted  the 
offer  with  knowledge  that  a  mistake  had  been  committed. 

(Jf)  Day  V.  Wells  (1861),  30  B.  220. 

(c)  Pinvell  V.  Smith  (1872),  14  Eq.  85. 

{d)  Tamplin  v.  James  (1880),  15  Ch.  D.  215. 
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refused  on  the  ground  of  mistake  unless  '*  a  hardship 
amounting  to  injustice  would  have  heen  inflicted  upon  the 
defendant  by  holding  him  to  his  bargain  "  (e),  or  **  the  case 
is  one  of  considerable  harshness  and  hardship  "  (/),  or 
"  the  court  finds  for  any  reason  that  it  would  be  what  is  called 
a  hardship  or  unreasonable  to  compel  the  defendant  speci- 
fically to  perform  the  contract"  (gr),  or  **  the  circumstances 
of  the  particular  case  are  such  that  (to  use  a  well-known 
phrase)  it  would  be  *  highly  unreasonable '  to  enforce  the 
agreement  specifically*'  {h). 

Misre^re-  4.  A    positive    misrepresentation    made    by    a    vendor, 

aentation.  although  innocently,  with  reference  to  the  quantity  or  quality 
of  the  property  affords  a  defence  to  a  purchaser  who  has 
been  misled  by  it,  unless  the  case  is  one  in  which  the  vendor 
is  able,  either  under  the  general  principles  of  the  court  or  by 
virtue  of  a  special  condition,  to  enforce  the  contract  with 
compensation  (i).  The  question,  what  elements  are  required 
to  constitute  a  misrepresentation,  has  already  been  dealt 
with  (k).  It  is  clear  that  wherever  the  misrepresentation 
is  such  that  the  defendant  would  have  been  entitled  as 
plaintiff  to  rescind  the  contract,  he  may  successfuUiy  resist 
specific  performance.  But  a  less  degree  of  misrepresentation 
may  enable  a  defendant  to  resist  specific  performance  than 
would  be  required  if  he  were  plaintiff  in  a  suit  for  rescis- 
sion (I).  Thus,  specific  performance  is  refused  where  the 
plaintiff  has  contributed  to  the  defendant's  mistake  by  an 
ambiguity  in  the  conditions  of  sale  (m),  or  where  the  par- 
ticulars omit  something  which  ought  in  fairness  to  be  stated, 
e.g.,  where  they  do  not  mention  that  a  substantial  ground 
rent  is  reserved  on  a  lease,  while  other  leases  included  in 


(e)  Per  JAM  KB,  L.J.,  in  Tamplin  v.  Javws^  mpra^  p.  221. 

(/)  Per  Kay,  L.J.,  in  Ooddard  v.  Jeffreys  (1881),  .HOW.  R.  269. 

(^)  Per  Cotton,  L.J.,  in  Prestmi  v.  Luck  (1884),  27  Ch.  D.  497, 
p.  606. 

(A)  Per  Lord  Heeschell  in  Stewart  v.  Kennedy  (1890),  15  App.  Cag. 
75,  p.  105. 

(0  P.  551. 

(A)  P.  383. 

(Z)  In  re  Banister,  (1879),  12  Ch.  D.  131,  p.  142. 

(//*)  Sicaisland  v.  Dearsley  (1861),  29  B.  430;  Moaeey  v.  Bigtoood 
(1862),  4  Dc  G.  F.  &  J.  351,  p.  362 ;  Denny  v.  Hancock  (1870),  6CL  1. 
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the  same  sale  are  subject  to  a  nominal  rent  (n),  or  where 
they  do  not  mention  that  a  lease  contains  onerous  cove* 
nants  of  an  unusual  nature  (o). 

5.  The  court  will  not  compel  a  defendant  to  perform  an  Breach  of 
agreement  which  it   would  be   a  breach   of  trust  on  his 

part  to  carry  into  effect  (p).  On  the  same  principle,  a 
tenant  for  life  will  not  be  compelled  to  grant  a  lease  under  a 
power  where  the  lease  would  be  in  fraud  of  the  power  (q). 

6.  Where  the  plaintiff  has  entered  into  a  contract  which 
is  a  breach  of  trust  on  his  part,  he  cannot  enforce  it.  Thus, 
trustees  who  have  entered  into  a  contract  for  sale  contain- 
ing depreciatory  conditions  cannot  enforce  it  against  a 
purchaser  (r). 

7.  A  court  of   equity  does  nothing  in  vain.     Hence,  a  Inutility, 
person  who  has  agreed  to  take  a  lease  and  entered  into 
possession  cannot  enforce  specific  performance  where  he  has 
committed  acts  which  (if  the  lease  had  been  granted)  would 

have  amounted  to  a  forfeiture  (s). 

8.  The  hardship  of  the  contract  upon  the  defendant  may,  Hardahip. 
in  exceptional  cases,  afford  a  defence  to  an  action  for  Specific 
performance  {t).    Thus,  specific  performance  is  not  enforced 
against  a  purchaser  where  the  title  is  such  that  he  incurs 

*^  a  reasonable  decent  probability  of  litigation  "  should  he 
complete  (it),  or  where,  the  property  being  used  as  a  brothel 

(»)  Jones  V.  Rimmer  (1880),  14  Ch.  D.  688. 

00  Hey  wood  v.  Mallalieu  (1883),  25  Ch.  D.  357 ;  In  re  White  and 
Smithes  Contra<}t,  [1896]  1  Ch.  637. 

ip)  Ord  V.  Noel  (1820),  5  Madd.  438 ;  Wood  v.  Bichardson  (1840), 
4  B.  174. 

iO)  Harnett  y.  Yelldin^  (1805),  2  Sch.  &  L.  549.  See  Gas  Light  and 
Coke  Co.  V.  Xbwge  (1887),  35  Ch.  1).  519,  p.  632. 

(r)  Thompson  v.  Blackstone  (1843),  6  B.  470  ;  Bede  v.  Oakcs  (1864), 
4  D.  J.  &  S.  605  ;  Dunn  v.  Flood  (1885),  28  Ch.  D.  586. 

(s)  Gregory  v.  U  ilson  (1852),  9  Ha.  683,  p.  689  ;  I,ewis  v.  Bond  (IS5H), 
18B.85;  Parifetfrv.  r««6vZZ(1868),  2DeG.&Jo.559,p.573;  8wainy,Ayres 
(1888),  21  Q.  B.  D.  289.  Before  the  Judicature  Act  specific  performance 
was  sometimes  granted,  the  lease  being  ante-dated  and  the  plaintiff  nnder- 
taking  to  admit  in  any  action  at  law  that  the  lease  was  executed  on  the 
day  of  its  date  QPain  v.  Coombs  (1857),  1  De  G.  &  Jo.  34  ;  JUUie  v.  Zegh 
(1858),  3  De  G.  &  Jo.  204  ;  Bankiny,  Lay  (1860),  2  De  G.  F.  &  J.  65). 

(t)  See,  on  the  limitations  of  this  doctrine,  Helling  y.  Lumley  (1858X 
3  De  G.  &  Jo.  493  ;  Haywood  y.  Cope  (1848),  25  B.  140,  p.  150. 

(«)  Pegler  v.  WhUe  (1864),  33  B.  403  ;  XoUinghani  Patent  Brick 
Co.  V.  Butler  (IS86^,  16  Q.  B.  D.  778  ;  Inre  Marshall  and  Salt's  Contract, 
11900]  2  Ch.  202. 

F.E.  2  O 
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at  the  time  of  sale,  he  will  be  exposed  as  owner  to 
criminal  proceedings  unless  he  takes  active  steps  {x).  But 
specific  performance  is  not  refused  merely  because,  by  reason 
of  matter  arising  after  the  contract  was  entered  into,  it  has 
turned  out  a  very  bad  bargsiin  for  the  defendant  (y).  Thus, 
where  land  is  sold  in  consideration  of  an  annuity,  and  the 
vendor  dies  before  any  payment  becomes  due,  specific  per- 
formance is  enforced  against  his  heir-at-law  (z). 


Effect  of 
contract  for 
sale  as 
between 
vendor  and 
purchaser. 


C. — Effect  of  the  Contract  for  Sale. 

The  execution  of  a  contract  for  the  sale  of  land  has  two 
effects  which  must  be  distinguished.  (i.)  It  has  an  effect 
as  between  the  vendor  and  purchaser  of  the  land,  (ii.)  It 
has  an  effect  in  questions  between  the  real  and  personal 
representatives  of  either  vendor  or  purchaser. 

I.  The  relation  which  arises  between  the  vendor  and 
purchaser  of  land  upon  the  signing  of  the  contract  has  often 
been  described  as  that  of  trustee  and  cestioi  que  trust,  and  it 
has  been  laid  down  that  by  the  signing  of  the  contract 
the  purchaser  becomes  entitled  in  equity  to  the  land,  and 
the  vendor  to  the  purchase-money  (a).  These  phrases  are 
misleading.  First,  they  do  not  apply  unless  the  contract  is 
completed  by  specific  performance.  Thus,  if  the  court 
refuses  specific  performance  to  the  vendor  on  the  ground  of 
some  defect  in  title  or  collateral  misrepresentation,  or  if  it 
refuses  it  to  the  purchaser  on  the  ground  of  delay,  the  pur- 
chaser is  not  considered  as  having  ever  been  owner  of  the 
land,  or  the  vendor  as  having  ever  been  entitled  to  the 
purchase-money  (6).  Secondly,  in  order  to  understand  the 
rights  and  duties  of  the  vendor  and  purchaser  respectively, 
which  arise  either  upon  the  signing  of  the  contract  or  before  it 


(x)  Hope  V.  Walter,  [1900]  1  Ch.  257. 

(y)  Parker  v.  Plummy  (1662),  Freem.  Ch.  167. 

(2)  MoHimer  v.  Capper  (1782),  1  B.  C.  C.  156. 

(a)  The  principal  cases  in  which  the  effect  of  a  contract  for  sale  of  real 
estate  has  been  considered  are  Wall  v.  Bright  (1820),  1  J.  *;  W.  494  ; 
Shaw  V.  Foster  (1872),  L.  R.  5  H.  L.  321 ;  Lysaght  v.  Mtcards  (1876), 
2  Ch.  D.  499  ;  Rayner  v.  Pretton  (1881),  18  Ch.  D.  1. 

(ft)  Wall  y.  Bright,  gvjfra;  Cornwall  v.  Henaon,  [1899]  2  Ch.  710, 
p.  714. 
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is  actually  completed  by  conveyance  and  payment,  it  is 
necessary  to  distinguish  between  cases  where  the  contract 
fixes  a  time  for  completion  and  cases  where  no  time  is  fixed 
by  the  contract. 

From  the  earliest  times,  agreements  for  sale  have  almost  Right  to 
invariably  contained  a  provision  fixing  a  date  at  which  the  r®°^  ^^^ 
purchaser  was  to  pay  his  purchase-money,  or  the  balance 
if  he  had  already  paid  a  deposit,  and  the  vendor  was  to 
execute  the  conveyance.  This  date  is  described  as  the  date 
fixed  for  completion.  When  the  contract  fixes  a  time  for 
completion,  the  vendor  is  entitled  to  the  rents  and  profits 
up  to  that  time ;  after  that  time  the  purchaser  is  entitled 
to  the  rents  and  profits,  and  is  liable  to  pay  interest  on  his 
purchase-money  (c).  If,  however,  the  purchaser  is  unable 
to  complete  at  the  time  fixed  by  reason  of  the  vendor's 
default,  the  court  gives  the  vendor  no  interest,  but  leaves 
him  in  possession  of  the  rents  and  profits  until  the  purchaser 
could  prudently  have  completed  (d).  Contracts  of  sale 
sometimes  provide,  that,  if  from  any  cause  whatever  the  pur- 
chase is  not  completed  at  the  day  fixed,  the  purchaser  shall 
pay  interest  as  from  that  day  on  the  balance  of  his  purchase- 
money.  The  mere  existence  of  difficulties  as  to  the  title 
which  justify  the  purchaser  in  refusing  to  complete  until 
they  are  removed,  does  not  exempt  him  from  the  liability  to 
pay  interest  under  this  condition.  To  relieve  the  purchaser 
there  must  be  serious  misconduct  on  the  vendor's  part — 
wilful  delay  or  want  of  good  faith — or  gross  negligence  (e). 
Where  the  provision  is  that  "the  purchaser  in  default" 
shall  pay  interest,  he  is  not  bound  to  pay  it  where  the  delay 
in  completion  is  due  to  the  state  of  the  vendor's  title  or 
to  the  negligence  of  the  vendor  in  performing  the  contract  (/), 
The  form  now  more  commonly  in  use  only  makes  the  pur- 
chaser pay  interest  from  the  time  fixed  for  completion  where 
the  purchase  is  not  completed  from  any  cause  except  the 

(c)  BtdaUe  v.  Stephenson  (1822),  1  Sim.  &  St.  122  ;  Jones  v.  Mudd 
(1827),  4  Russ.  118  ;  Birch  v.  Joy  (1852),  3  H.  L.  C.  565,  p.  681. 

(d)  Casef),  supra. 

(e)  Sherunn  v.  Shaksvear  (1854),  5  D.  M.  &  G.  517  ;   Williams  v, 
OlenUm  (1856),  L.  R.  1  Ch.  200. 

(/)  Jimes  V.  Gardiner,  [1902]  1  Ch.  191. 

2  o  2 
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wilful  default  of  the  vendor.  Such  a  clause  is  more 
favourable  to  the  purchaser.  Wilful  default  may  exist  on 
the  vendor's  part  without  moral  delinquency,  intentional 
delay,  or  wilful  obstruction  (g),  A  vendor  has  been  held  to 
be  guilty  of  wilful  default  where  he  left  the  country  before 
the  day  fixed  for  completion  {h)^  or  did  not  provide  for  the 
execution  of  the  conveyance  by  a  necessary  party  who  was 
abroad  (i).*  But  a  vendor  is  not  guilty  of  wilful  default 
in  failing  to  discover  a  blot  on  the  title  which  he  could  not 
have  discovered  by  ordinary  care  (A;),  or  in  making  a  mis- 
statement as  to  the  nature  of  his  title,  which  he  might  with 
care  have  avoided  (Z),  or  in  wrongly  insisting  as  to  the 
form  which  the  conveyance  was  to  take  (m).  Where  the 
contract  expressly  provides  that  the  purchaser  shall  pay 
interest  from  the  day  fixed  for  completion,  he  cannot  relieve 
himself  by  appropriating  the  money,  e.g.,  by  placing  it  at  a 
separate  account  at  his  banker's,  bearing  interest  (n). 

When  pro*  As  the  vendor  is  entitled  to  receive  the  rents  and  profits 

venSor^B  risk  *'^^  *^®  *^°^®  fixed  for  completion,  and  is  not  entitled  until 
then  to  interest  on  the  purchase-money,  it  would  seem  on 
principle  that  the  property  ought  up  to  that  time  to  be  at 
the  vendor's  risk,  and  that  any  improvement  in  the  property 
up  to  that  time,  e,g.,  the  dropping  of  a  Ufe  where  a  reversion 
is  sold,  ought  to  enure  to  the  vendor.  The  authorities,  how- 
ever, are  in  conflict  (o).    Lord  Eldon  evidently  treated  the 


W 


0  In  re  Hetling  and  Merlonis  Contract,  [1893]  3  Ch.  269,  p.  281. 

(i)  In  re  Young  and  Harstm's  Contract  (1885),  31  Ch.  D.  168. 

(i)  In  re  Hetling  and  Merton^t  Contract,  gupra  ;  In  re  Wilson  and 
Stevens'  Contract,  [1894]  3  Ch.  546. 

(Jfc)  In  re  Woods  and  Letou'  Contract,  [1898]  2  Ch.  211. 

(0  In  re  Mayor  of  London  and  Tubbs'  Contract,  [1894]  2  Ch.  524. 

(vi)  Bennett  v.  Stone,  [1902  I  1  Ch.  226. 

(n)  In  re  Riley  to  Streatjield  (1886),  34  Ch.  D.  386. 

(o)  The  yiew  suggested  in  the  text  is  supported  by  dicta  in  Stent  v. 
Bailis  (1724),  2  P.  Wms.  217,  p.  220,  and  Ooodwyn  y.  Lister  (1735), 
3  P.  Wms.  387,  and  by  the  decision  in  Pope  v.  Roots  (1774),  1  Bro.  P.  C. 
370.  Wliite  V.  JVittts  (1702),  1  P.  Wms.  61,  and  MoHimer  v.  Capper  (1782), 

1  B.  C.  C.  156,  appear  to  be  contra.  In  Jackson  v.  Leter  (1792), 
3  B.  C.  C.  605,  the  annuitant  did  not  die,  and  in  Paine  t.  Metier  (1801), 
6  Yes.  349,  the  house  did  not  bum  down,  until  after  the  time  fixed  by  the 
contract  for  completion.  The  view  suggested  in  the  text  is  also  supported 
by  the  cases  on  sales  by  the  court  under  the  old  practice.  The  rights jiv'ere 
fixed  as  at  the  confirmation  of  the  report  (^Ex  parte  Manning  (1727), 

2  P.  Wms.  410).    Hence,  a  purchaser  was  not  liable  for  damage  by  fire 
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purchaser  as  becoming  in  equity  owner  of  the  property  from 
the  date  at  which  he  becomes  entitled  to  the  rents  and 
liable  to  pay  interest  on  his  purchase-money,  that  is,  from 
the  date  fixed  for  completion  (p).  Where  Plumbr,  V.-C, 
in  Harford  v.  Furrier  (q),  says  that  **  if  a  contract  to  pur- 
chase is  to  be  completed  at  a  given  period  •  .  ,  the 
estate  is  considered  as  belonging  to  the  purchaser  from  the 
date  of  the  contract,  and  the  money  from  that  time  as 
belonging  to  the  vendor,''  he  means,  as  the  context  shows, 
by  the  date  of  the  contract  the  date  fixed  for  completion. 
The  modem  cases,  however,  lay  down,  that  from  the  signing 
of  the  contract  the  property  is  at  the  purchaser's  risk,  and 
that,  therefore,  if  the  premises  are  burnt  before  the  time 
fixed  for  completion  the  loss  falls  on  him,  while  he  is  entitled 
as  from  the  signing  of  the  contract  to  any  accidental 
improvement  in  the  property,  or  to  an  additional  interest 
which  arises  by  the  dropping  of  a  life  (r).  If  a  vendor 
contracts  to  sell  a  house  which  he  has  insured,  and  a  fire 
occurs  before  the  time  fixed  for  completion,  the  purchaser  is 
not  entitled  on  completion  to  the  benefit  of  the  amount 
received  from  the  insurance  office  (s). 

Where  the  contract  fixes  no  time  for  completion,  the  No  time 
purchaser  is  not  liable  to  pay  interest  on  his  purchase-money  ^^le^on 
until  the  time  when  acting  prudently  he  could  have  taken 
possession,  and  the  vendor  until  then  is  entitled  to  receive 
the  rents  and  profits.  That  time  will  be,  as  a  rule,  the  time 
when  a  good  title  according  to  the  contract  is  shown  to  the 
property  contracted  to  be  sold  (t).  If  the  purchaser  agrees 
by  the  contract  to  accept  the  vendor's  title  without  enquiry, 

where  the  damage  took  place  before  confirmation  (^Ex parte  Jifinor  (1805), 
11  Ve«.  559  ;  RoheHson  v.  Skelton  (;i^\^\  12  B.  260).  Vetey  t.  Elwood 
(1842),  3  Dr.  &  War.  74  ifl  not  in  accordance  with  the  earlier  authorities. 

(;?)  Paytui  v.  Metier,  mpra^  p.  352.  See  also  Twigg  t.  Fifield  (1807), 
13  Ves.  517. 

(jg[)  (1816),  1  Madd.  532,  p.  5.3A.  The  same  obserrations  apply  to  his 
langiiafce  in  Aclaiid  t.  Oaisford  (1816),  2  Madd.  28,  p.  32. 

(f)  Ve-Jtey  v.  Elwood,  supra,  p.  79. 

(*)  Rayner  y.  Preston  (1801),  18  Ch.  D.  1.  The  office  in  snch  a  case 
is  entitled  to  recover  from  the  vendor  out  of  the  purchase-money  an  equiva- 
lent to  the  sum  paid  by  it  (Castellain  v.  Preston  (1883),  11  Q.  B.  D. 
380). 

(t)  Carrodus  v.  Sharp  (1855),  20  B.  56, 
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he  will  be  liable  to  pay  interest  on  his  purchase-money  and 
entitled  to  the  rents  and  profits  as  from  the  signing  of  the 
contract ;  and,  in  such  a  case,  any  damage  to  the  property 
after  the  signing  of  the  contract  naturally  falls  on  him. 

The  liability  to  bear  expenses  and  outgoings  follows 
as  a  general  rule  the  right  to  receive  the  rents  and  profits. 
Hence,  where  a  date  is  fixed  for  completion,  the  vendor  must 
bear  them  down  to  that  date,  and  the  purchaser  after  it ; 
where  no  date  is  fixed,  the  vendor  must  bear  them  down  to 
the  date  when  the  purchaser  could  prudently  have- taken 
possession  :  after  that  date  they  fall  on  the  purchaser  (u). 

Where  a  lease  contains  an  option  of  purchase  and  the 
option  is  exercised,  the  conversion  dates,  as  between  vendor 
and  purchaser,  not  from  the  date  of  the  contract  under  which 
the  option  arises,  but  from  the  exercise  of  the  option  (x). 

Where  the  vendor  remains  in  possession  without  default 
on  his  part  after  the  time  at  which  under  the  contract 
the  purchaser  becomes  entitled  to  the  rents  and  profits,  he 
will  not  be  treated  as  mortgagee  in  possession  so  as  to  be 
liable  as  of  course  to  an  account  of  rents  and  profits  on  the 
footing  of  wilful  default.  If  the  purchaser  makes  a  special 
case,  an  enquiry  will  be  directed  on  the  subject  (y).  But  an 
account  on  the  footing  of  wilful  default  is  directed  against 
a  vendor  who  insists  in  remaining  in  possession  where  he 
might,  acting  prudently,  have  allowed  the  purchaser  to  take 
possession  (z).  Where  the  vendor  remains  in  possession  after 
the  time  at  which  the  purchaser  becomes  entitled  to  the  rents 
and  profits,  the  vendor  is  liable  to  pay  an  occupation  rent  (a). 
A  vendor  is  bound  to  take  reasonable  care  that  the  property 
is  not  deteriorated  in  the  interval  between  the  signing  of  the 
contract  and  its  actual  completion  by  payment  of  the  pur- 
chase-money.    His  duty  is  the  same,  after  the  time  fixed  for 

(it)  Carrodiu  ▼.  Sharp,  supra;  BarM  v.  Tagg^  [1900]  1  Ch.  231. 

(a?)  Edwards  v.  West  (1878),  7  Ch.  D.  858. 

(y)  Shertoin  v.  Shakspear  (1854),  6  De  G.  M.  &  G.  517. 

(2)  Phillips  V.  Silvester  (1872),  8  Ch.  173. 

(a)  Buckley,  J.,  lays  down  in  Bennett  v.  Stone,  [1902]  1  Ch.  226,  that 
a  vendor  in  possession  can  not  be  charged  with  an  occupation  rent  except 
under  a  decree  on  the  footing  of  wilful  default.  This  is  wrong.  See  the 
decree  in  Sfverwin  v.  Sliahspcar^  supra,  p.  538. 
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completion  as  before  that  time ;  and  a  common  law  action 
of  damages  lies  for  its  breach  (6). 

Where  A.  agrees  to  let  land  to  B.  on  lease,  and  B.  goes  Effect  of 
into  possession,  and  the  agreement  is  one  of  which  specific  2^^^^^ 
performance  would  be  granted,  A.  and  B.  have  the  same 
legal  rights  as  between  themselves,  and  are  subject  to  the 
same  legal  liabilities  as  if  a  lease  had  been  granted  on  the 
terms  of  the  agreement.  Hence  the  landlord  has  the  same 
power  of  distress  as  he  would  have  if  a  lease  had  been 
granted ;  and  the  tenant  can  only  be  turned  out  if  he  has 
committed  such  a  breach  of  covenant,  as  would  (if  a  lease 
had  been  granted)  have  entitled  the  landlord  to  re-enter  (c). 

II.    Different   considerations   apply  in   determining  the  Effect  of 
effect  of  a  contract  for  sale  upon  the   real  and  personal  ^^^^*  ^®' 
representatives,  as  between  themselves,  of  the  vendor  or  between 
purchaser.     If  A.  contracts  to  sell  land  to  B.,  the  contract  Jf^^^^ 
is  treated  in  equity  as  creating  a  trust  on  the  part  of  A.  for  parties, 
sale  of  the  land,  and  a  trust  on  the  part  of  B.  for  investment 
of  the  purchase-money  in  the  land  agreed  to  be  sold.     Such 
a  contract  effects  a  conversion  of  land  into  money,  or  of 
money  into  land,  if  it  is  valid  and  enforceable  by  either 
party  at  the  death  of  the  party  as  between  whose  real  and 
personal  representatives  the  question  of  conversion  arises. 
If  A.  agrees  to  sell  land  to  B.  by  a  valid  contract,  and  dies 
after  its  execution  and  before  completion,  B.  can  enforce 
the  contract  against  A.*s  heir  or  devisee,  but  the  purchase- 
money  is  payable  to  A.'s  executor,  and  goes  to  his  next- 
of-kin  or  residuary  legatees  as  the  case  may  be  {d).    If  B. 
dies,  A.  can  enforce  the  contract  against  B.'s  executor,  but 
the  conveyance  will  be  made  to  B.'s  devisee  or  heir;  and 
before  Locke  King's  Acts  the  devisee  or  heir  was  entitled 
to  have  the  land  exonerated  from  the  purchase  price  out  of 

(ft)  Earl  of  EgmoiU  v.  Smith  (1877),  6  Ch.  I).  469  ;  Clarke  v.  Ramvz, 
[1891]  2  Q.  B.  456. 

(c)  WaUh  V.  Lomdalo  (1882),  21  Ch.  D.  9 ;  Swain  v.  Ayres  (1888), 
21  Q.  B.  D.  289  ;  Lowther  v.  Heaver  (1889),  41  Ch.  D.  248,  p.  264  ; 
Foster  v.  Reeves,  [1892]  2  Q.  B.  255  ;  Mafic f t^st^r  Breioery  Co.  y,  CoombSy 
[1901]  2Ch.  608. 

(rf)  Stepliens  v.  Baily  (1665),  Nels.  106  ;  Buhh's  Case  (1678),  Freem.  Ou 
38  ;  Gell  v.  Verniedun  (1694),  Freem.  Ch.  199. 
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B.'s  personalty  (e).  It  has  been  held  that  these  Acts  (/) 
have  altered  the  law ;  and  that  since  the  Acts  the  devisee 
or  heir-at-law  takes  the  land  subject  to  a  charge  for  so 
much  of  the  purchase-money  as  remains  unpaid  (g).  If  a 
valid  contract  for  sale  is  cancelled  for  non-payment  of  the 
purchase-money  after  the  vendor's  death,  the  land  is  still 
treated  in  equity  as  having  been  converted  into  personalty. 
The  contract  was  valid  at  the  vendor's  death,  and  the 
decree  merely  cancels  the  contract  from  the  date  of  the 
decree  and  not  ab  initio  (h).  So,  where,  after  the  death  of 
the  purchaser,  a  valid  contract  was  cancelled  by  the  vendor 
under  a  power  reserved  to  him,  it  was  held  that  a  conversion 
had  taken  place  {i).  But  there  is  no  conversion  where  a 
contract  is  cancelled  after  the  death  either  of  the  pur- 
chaser {k)  or  of  the  vendor  (I)  because  the  vendor  cannot 
make  a  good  title  according  to  the  contract. 

^^^'  ^^^  Where  a  contract  gives  an  option  to  purchase  land,  and 

option.  the  option  is  not  exercised  or  even  not  exerciseable  till  after 

the  death  of  the  person  who  created  it,  nevertheless,  when 
it  is  exercised,  the  produce  of  the  sale  goes  as  part  of  his 
personal  estate.  Thus,  it  devolves  under  a  residuary  gift 
of  personalty  under  his  will,  or,  if  he  dies  intestate,  goes  to 

(e)  Davie  v.  Beardaham  or  Berersham  (1661),  1  Ch.  Ca.  39  ;  3  Ch.  R. 
4 ;  Nela.  75  ;  Frcem.  Ch,  157  ;  Buchmaster  v.  Harrop  (1802),  7  Vea.  341  ; 
Broome  v.  MoTiek  (1805).  10  Ves.  597. 

(/)  17  &  18  Vict.  c.  113  ;  80  &  31  Vict  c.  69  ;  40  &  41  Vict.  c.  34, 
(^)  In  re  Coekcroft  (1883),  24  Ch.  D.  94.  This  deciaion  is  open  to 
qaestioD.  A  vendor^s  lien  for  unpaid  purchase-money  has  two  meanings, 
(a)  It  denotes  an  e(^uitable  charge  which  arises  after  conveyance.  This  is 
the  only  sense  in  which  the  phrase  is  nsed  in  the  early  cases,  e.g,^  Burgetttt  y. 
WluMte  (1769),  1  Ed.  177,  p.  211  ;  Mackreth  v.  Symtrums  (1808),  15  Ves. 
329,  and  the  cases  therein  cited,  (b)  It  denotes  an  eqoitable  right  of  the 
Tendor  which  arises  after  the  time  fixed  for  completion,  and  which  is 
attached  to  his  legal  ownership.  The  phrase  is  used  in  this  sense  in 
Phillips  y.  Siheiter  (1872),  8  Ch.  173,  p.  176  ;  XetUetoell  v.  WaUon 
(1884),  26  Ch.  D.  501,  p.  507.  It  may  be  argued  that  the  phrase  is  used 
in  the  first  sense  in  Locke  King's  Acts,  and  Siat  the  heir  or  devisee  would 
only  lose  his  right  of  exoneration  where  the  contract  had  been  completed 
by  conveyance  before  the  devisor  or  ancestor's  death. 

(h)  WhiUakery.  irAi«aA/?r  (1792), 4 B.C.  C. 31  ;  Lysaghty.Edtoardft 
(1876),  2  Ch.D.  499,  p.  517. 

(i)  Hudson  v.  Cook  (1872),  13  Eq.  417. 

(*)  Green  v.  Smith  (1738),  1  Atk.  572 ;  West  t,  Hardw.  561 ;  Broome  v. 
MoTUikj  supra. 

(0  In  re  Thnmas  (1886),  34  Ch.  D.  166. 
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his  next-of-kin  (w).  He  may,  of  course,  show  on  the  face 
of  his  will  an  intention  that  the  devisee  of  the  land  shall 
take  all  his  interest  in  the  land,  including  the  purchase- 
money  which  would  arise  from  the  exercise  of  the  option  (n). 
The  exercise  of  the  option  does  not,  however,  have  the 
effect  of  converting  the  property  as  from  the  date  of  the 
contract.  Eents  received  after  the  death  and  before 
the  exercise  of  the  option  go  to  the  devisee  or  heir  (o). 

(m)  Zatves  v.  Bennett  (1785),  1  Cox  C.  C.  167  ;  In  re  Isaacs,  [18941 
8  Ch.  506. 
(n)  In  re  Pyle,  [1895]  1  Ch.  724. 
(o)  Tawnley  v.  Bedxoell  (1808),  14  Ve«.  590. 
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Courts  of  equity,  from  Lord  Nottingham's  time  and 
earlier,  assumed  a  jurisdiction  to  enforce  certain  claims 
against  the  property  of  a  dead  man.  The  extent  of  the 
jurisdiction  varied  according  to  the  nature  of  the  property 
and  of  the  claim  made  against  it.  (1.)  When  a  man  died, 
his  chattels,  both  personal  and  real,  and  his  choses  in 
action,  vested  immediately  in  the  executor  named  in  his 
will,  and  courts  of  equity  enforced  the  claims  of  creditors, 
legatees,  and  next-of-kin  against  the  executor,  compelling 
him  to  satisfy  the  creditors  out  of  the  property  come  to  his 
hands  in  an  order  prescribed  by  the  common  law,  and  to 
deal  with  the  surplus  according  to  the  directions  of  the  will, 
or,  if  the  will  contained  no  directions,  to  transfer  it  to  the 
next-of-kin.  If  the  dead  man  appointed  no  executor,  or 
the  executor  named  in  his  will  died  before  him,  the 
ecclesiastical  court  appointed  an  administrator  who  had 
substantially  the  power  of  an  executor ;  and  courts  of  equity 
enforced  the  claims  of  creditors,  legatees,  and  next-of-kin 
against  the  administrator  to  the  same  extent  as  against  the 
executor.  Courts  of  equity  also  dealt  with  the  rights  of 
legatees  as  between  themselves  and  construed  testamentary 
instruments  for  the  purpose  of  ascertaining  these  rights. 
(2.)  Where  a  man  left  lands,  courts  of  equity  enforced 
against  his  heir-at-law  or  devisee  the  claims  of  creditors  by 
specialty  in  which  the  heir  was  bound,  but  of  no  other 
creditors,  except  where  the  dead  man  had  devised  his  land 
for  the  payment  of  debts  or  charged  it  with  his  debts.  In 
that  case  courts  of  equity  enforced  against  the  land  so 
devised  or  charged  the  claims  of  all  creditors  and  satisfied 
them  pari  passu.  But  courts  of  equity  never  assumed 
jurisdiction  to  deal  with  the  rights  in  the  land  of  the  heir- 
at-law  or  devisee  or  to  decide  between  conflicting  claimants, 
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except  where  the  legal  estate  in  the  land  was  outstanding 
at  the  death.  (3.)  A  general  power  over  property,  whether 
it  is  a  power  to  appoint  by  deed  or  by  will,  or  to  appoint  by 
will  only,  enables  the  donee  of  the  power  to  exercise  as 
wide  a  dominion  over  the  property  as  if  it  belonged  to  him 
absolutely.  If  he  exercised  the  power  over  land,  the  land 
appointed  was  dealt  with  in  equity  in  the  same  way  as  if  it 
was  vested  in  him  at  his  death  and  devised  by  him.  If  he 
exercised  the  power  over  personal  property,  the  property 
was  applied  in  equity  for  the  satisfaction  of  all  his  creditors 
j)ari  passu.  These  divisions  will  be  followed  in  tracing  the 
origin  and  growth  of  the  jurisdiction  in  equity  over  the 
estates  of  deceased  persons. 

A. — ^Administration  op  Personal  Estate. 

The  jurisdiction  of  courts  of  equity  to  enforce  the  legal  Suits  by 
duties  of  executors  (a)  at  the  instance  of  creditors  com-  ^uity."  *" 
menced  in  cases  where  the  creditor  sought  for  satisfaction 
of  his  own  debt  exclusively.  Any  one  creditor,  whether  by 
simple  contract  or  by  bond,  might  bring  a  bill  in  equity  for 
satisfaction  of  his  particular  debt  out  of  the  personal  assets. 
The  court  in  such  a  suit  did  not  direct  a  general  account  of 
the  testator's  debts :  the  practice  was  to  direct  an  account 
of  the  personal  estate  and  of  that  particular  debt,  which  was 
ordered  to  be  paid  in  the  course  of  administration  (b).  The 
jurisdiction  was  probably  derived  from  the  power  of  getting 
discovery  of  assets  by  the  oath  of  the  executor.  It  was 
held  at  an  early  time  that,  where  a  creditor  came  properly 
for  discovery,  the  court,  to  avoid  a  multiplicity  of  actions, 
would  give  him  satisfaction,  and  later  on,  where  a  creditor 
brought  a  bill  for  discovery,  he  was  not  allowed  to  go  to  law 
for  satisfaction  (c).  Suits  by  a  creditor  for  satisfaction  of  his 
own  debt  exclusively  were  becoming  obsolete  by  the  year 

(a)  In  this  chapter,  ctatements  made  in  reference  to  executors  also  apply 
to  administrators,  unless  the  contrary  appears. 

(ft)  A?wn.  (1747),  3  Atk.572  ;  Attorney- Generals,  Cornthwaite(\lSS\ 
2  Cox.  C.  C.  44. 

0')  Alexnnder  v.  Alexander  (1669),  2  Ch.  Rep.  37  ;  Pigott  v.  Xowrr 
<1677),  3  Swans.  534,  n.  ;  Morrice  v.  Jiank  of  England  (173G),  3  Swans. 
o73,  n. ;  Barker  v.  Duvicrcs  (1740),  Barn.  C.  277. 
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1792  {d)f  and  from  about  that  time  a  creditor  invariably 
Bued  on  behalf  of  himself  and  all  other  creditors.  The 
ordinary  decree  in  such  a  suit,  if  the  executor  did  not  admit 
assets,  ordered  an  account  of  what  was  due  to  the  plaintiff 
and  all  other  the  creditors  of  the  deceased,  an  account  of 
his  personal  estate  come  to  the  hands  of  his  executor  and 
an  order  that  the  personal  estate  be  applied  in  payment  of 
the  debts  and  funeral  expenses  in  a  due  course  of  admini- 
stration (e).  If  the  executor  admitted  assets  and  the  debt 
was  either  admitted  or  proved,  the  court  made  an  immediate 
decree  against  the  executor  for  payment  without  an  account 
of  what  other  debts  were  owing  from  the  testator  (/). 

Suite  by  An  action  for  a  legacy  could  not  be  brought  at  common 

«^ty.  *°      ^^^  (^)»  ^^^  ^^®  Court  of  Chancery  had  a  concurrent  juris- 
diction with  the  ecclesiastical  courts  in  suits  for  legacies. 
The  jurisdiction,  however,  of  the  ecclesiastical  courts  became 
obsolete   by  the  end  of    the  eighteenth  century.      Lord 
Habdwicke  restrained  a  legatee  from  proceeding  in  the 
ecclesiastical  court  for  his  legacy  after  a  bill   brought  in 
Chancery  for  administration ;    and  this  decision  became  a 
precedent  (/i).      In  Lord  Nottingham's  time  one  legatee 
could  sue  in  equity  for  his  own  legacy  (t).     It  was  settled, 
however,  by  the  end  of  the  eighteenth  century  that  in  a 
suit  by  a  single  legatee  for  his  own  legacy,  the  court,  unless 
the  executor  admitted  assets,  would  direct  a  general  account 
of  all  the  legacies  of  the  same  testator,  and  payment  of  the 
legacy  claimed  rateably  with  the  others  {k).    If  the  executor 
admitted    assets,  an    immediate  decree  might   be  made 
against  him,  by  which  he  alone  was  bound  (Z).     It  was  also 
settled  by  the  end  of  the  eighteenth  century  that  creditors 

(d')  First  Chancery  Commission,  Minntes  of  Evidence,  390. 

(<?)  Seton,  1st  ed.,  p.  51. 

(/)   Wofldgate  v.  Field  (1842),  2  Ha.  211. 

(^)  Deeks  v.  Strvtt  (1794),  5  T.  R.  690.  The  cases  at  law  in  which  an 
executor  was  made  personally  liable  to  a  legatee,  were  based  on  an  implied 
promise  by  the  executor  to  pay.  See  WUlintM  v.  Lee  (1745),  3  Atk.  223  ; 
Barnard  v.  Pitnifrett  (1841),  5  My.  &  C.  63. 

(A)  Smith  V.  Kempjttm  (1790),  2  Dick.  769. 

(0  Hnyeock  v.  Haycock  (1682),  2  Ch.  Ca.  124. 

(It)  Mitford  on  Pleadings,  4th  ed.,  p.  168. 

(0  Wall  V.  Bufhby  (1785),  1  B.  C.  C.  484;  Barfwrd  ▼.  Pumfrett^ 
supra. 


Administration  of  Personal  Estate.  573 

•were  entitled  to  prove  in  an  action  brought  by  a  legatee,  or 
by  one  of  the  next-of-kin  (m). 

The  Act  to  amend  the  practice  of  the  Court  of  Chancery  (w)  Modem 
enabled  (o)   a  creditor,  a  specific,   pecuniary  or  residuary  practice, 
legatee,  the  next-of-kin  or  one  of  the  next-of-kin,  to  obtain 
an  order  for  the  administration  of    the  personal   estate. 
Since  that  time  the  practice  has  been  abandoned  of  one 
creditor  suing  on  behalf  of  all  where   he  merely  seeks 
administration  of  the  personal  estate.       The  judgment, 
however,  where  the  creditor  sues  on  his  own  behalf  only, 
is  the  usual  administration  judgment,  i.e.,  a  judgment  for 
the  benefit  of  all  the  creditors  and  persons  beneficially 
interested  (p).    Under  the  old  practice,  a  plaintiff,  although 
suing  on  behalf  of  himself  and  all  other  persons  of  the 
same  class,  retained  the  absolute  dominion  of  the  suit  until 
the   decree,  and   might  dismiss  the   bill  at  his  pleasure; 
after  decree  he  could  not  deprive  other  persons  of  the  same 
class  of  the  benefit  of  the  decree  (5).     And  if  the  executor 
paid  the  plaintiff  in  such  a  suit,  the  executor  was  entitled 
to  have  the  suit  dismissed  at  any  time  before  decree  (r). 
A  plaintiff  cannot  now  discontinue  his  action  except  under 
the  provisions  of  Order  XXVI,,  but  the  executor  may  stop 
a  suit,  whether  by  a  creditor  or  by  a  legatee,  at  any  time 
before  judgment  by  paying  the  debt  or  legacy  (s).     And  if 
the  executor  admits  assets,  the  court  makes  an  immediate 
order  against  him  for  payment  (^).    The  pendency   of   a 
suit  by  one  creditor  or  by  a  legatee  has  never  been  a  bar 
to  proceedings  by  other  creditors  (w).     If  a  creditor  has 
obtained  judgment  for  his  own  debt  before  a  judgment  for 

(ni)  Ex  paHe  Salter  (1791),  2  Dick.  769,  771.  "I  remember,"  says 
Eldon,  C,  in  SiiM  V.  Ridge  (1817),  3  Meri.  468,  464,  *' whcD,  where  a 
decree  had  been  obtained  by  a  residuary  legatee,  a  creditor  was  not  allowed 
to  come  in  under  snch  decree." 

(»)  15  &  16  Vict.  c.  86. 

(p)  Section  45. 

ip)  Wooldridge  v.  NorrU  (1868),  6  Eq.  410 ;  Re  Blount  (1879),  27  W.  R. 
S65. 

(q)  JTand/ord  v.  StorU  (1825),  2  Sim.  &  St,  196. 

(r)  Pembt'Hon  v.  Tbpham  (1838),  1  B.  316. 

(*)  In  re  Greaves  (1881),  18  Ch.  D.  551. 

(0  2  Seton,  6th  ed.,  pp.  1186, 1244 ;  6th  ed.,  pp.  1392,  1473. 

(m)  Martin  v.  Martin,  (1748),  1  Ves.  sen.  211 ;  Handford  v.  Storie, 
supra. 


574  Administration  of  Assets  on  Death. 

general  administration,  he  is  not  restrained  from  taking  out 
execution  on  his  judgment  (x).  But  where  one  creditor  or 
a  legatee  obtains  a  judgment  for  general  administration, 
proceedings  by  another  creditor  to  recover  his  debt  are 
stayed  (y).  Where  successive  actions  are  brought  for 
general  administration,  the  court  as  a  rule  gives  the  conduct 
of  the  action  to  the  plaintiff  who  issued  the  first  writ  (z). 

How  far  Where  the  acts  of  an  executor  done  before  a  judgment 

follows  ^^^  administration   have  been    questioned  in  equity,   the 

the  law.  court  of  equity  has,  with  certain  exceptions,  followed  the 

law  in  determining  the  powers  and  liabilities  of  the  executor ; 
and  where  the  court  was  itself  administering  legal  assets 
the  court,  with  certain  exceptions,  accepted  the  priorities 
which  the  law  established  among  the  different  classes  of 
creditors.  Section  10  of  the  Judicature  Act,  1875  (a),  altered 
the  rules  by  which  the  court  was  to  be  guided  in  admini- 
stration where  the  estate  was  insolvent ;  but  the  powers  and 
liabilities  of  an  executor  in  administering  the  legal  assets 
out  of  court  have  not  been  affected  by  the  statute  (b), 

"  The  whole  jurisdiction  of  courts  of  equity  in  the  admini- 
stration of  assets,"  said  Lord  Eedesdale  (c),  "  is  founded 
on  the  principle  that  it  is  the  duty  of  the  court  to  enforce  the 
execution  of  trusts,  and  that  the  executor  or  administrator 
who  has  the  property  in  his  hands,  is  bound  to  apply  that 
property  in  the  payment  of  debts  and  legacies,  and  to  apply 
the  surplus  according  to  the  will,  or,  in  case  of  intestacy, 
according  to  the  statute  of  distributions."  At  common 
law,  an  executor  or  administrator  differed  widely  from  a 
trustee.  A  trustee  was  absolute  legal  owner  of  the 
property  vested  in  him  as  trustee,  and  was  unfettered  at 
common  law  by  any  obligation  to  deal  with  it  for  the 
benefit  of  any  other  person.     An  executor  or  administrator, 

(a-)  Zee  v.  Park  (1836),  1  KecD,  714  ;  Marriage  v.  Shiggs  (1859), 
4  I)e  G.  k  J.  4  ;  //*  re  Womerslnj  (1886),  29  Ch.  1).  6.57. 

(y)  Goate  v.  Fryt^r  (1789),  2  Cox  C.C.201  ;  Paxtonx.  DimglasO^^^^^, 
8  VcB.  620  ;  In  re  Stvhh»'  J^Mate  (1878),  8  Ch.  D.  164. 

(z)  In  re  Swire  (1882),  21  Ch.  D.  647  ;  //*  re  NcPae  (1883),  25  Ch  1). 
16. 

(fl)  P.  622. 

(J)  In  re  Hargreaxva  (1890),  44  Ch.  D.  236. 

(c)  Adair  v.  6hav)  (1803),  1  Sch.  &  Lef.  243,  p.  262. 
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although  he  had  the  widest  powers  of  dealing  with  the 
property  of  which  he  was  executor  or  administrator,  was 
subject  to  legal  obligations,  which  could  be  enforced  against 
him  in  the  courts  of  common  law  by  creditors,  and  in  the 
ecclesiastical  court  by  legatees.  It  followed  that  courts  of 
equity,  when  they  assumed  a  jurisdiction  in  favour  of 
creditors  and  legatees,  had  to  consider  not  only  how  far 
they  would  modify  the  powers  vested  at  law  in  the  executor 
or  administrator,  but  also  how  far  they  would  modify  or 
extend  the  liabilities  to  which  he  was  already  subject  in 
another  jurisdiction.  It  is  convenient  to  deal  with  these 
two  matters  separately. 

At  common  law  the  chattels,  whether  personal  or  real,  Executor's 
and  the  choses  in  action  of  a  dead  man  vest  in  his  J^ts  a^law 
executor  virtute  officii — that  is,  by  the  mere  fact  of  his 
appointment,  and  independently  of  any  directions  contained 
in  the  will.  These  are  called  legal  assets,  and  at  law  the 
executor,  if  there  is  one,  and  each  executor,  if  there  are 
more  than  one,  has  a  complete  power  over  the  legal  assets. 
A  sole  executor,  or  each  of  several  executors,  can  give  a 
good  discharge  for  a  debt  due  to  the  testator,  and  a  sale, 
mortgage,  or  pledge  by  him  of  any  part  of  the  assets  vests 
the  legal  title  in  the  purchaser,  mortgagee,  or  pledgee.  He 
may  also  at  law  give  away,  without  consideration,  any  part 
of  the  assets,  or  release  a  debt  due  to  the  testator ;  and  the 
donee  or  debtor  is  at  law  safe  from  any  claim  of  creditors 
or  legatees  {d).  Some  exceptions  have  been  introduced  by 
statute  to  the  power  of  a  single  executor,  where  there  are 
more  than  one,  over  the  legal  assets.  For  instance,  all  the 
executors  who  have  proved  must  join  in  a  transfer  of  stock 
under  the  National  Debt  Act,  1870  (e) ;  on  the  death  of  a 
stockholder  in  companies  governed  by  the  Companies 
Clauses  Consolidation  Act,  1845  (/),  all  his  executors  who 
have  proved  must  be  put  on  the  register  of  stockholders 
before  they  can  deal  with  the  stock  as  owners,  and  a  transfer 

(d)  Hudsim  v.   Uudsan  (1737),  West  t.  Hardw.   155 ;    Simpson  ▼. 
Outteridge  (1816),  1  Madd.  609  ;  Russell  v.  Plaice  (1854),  18  B.  21. 
(0  33  &  34  Vict.  c.  71,  s.  23. 
(/')  8  &  9  Vict.  c.  16. 
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has  no  effect  unless  it  is  executed  by  all  (g).  An  executor 
can  exercise  all  his  powers  before  probate.  His  power  over 
the  assets  arises  not  from  the  probate,  but  from  the  will. 
Probate,  however,  is  material  in  this  respect.  Probate,  or 
its  equivalent,  is  the  only  evidence  of  the  executor's  title  at 
which  the  court  can  look.  Hence,  though  an  executor  can 
commence  an  action  without  obtaining  probate,  he  must 
obtain  probate  before  the  trial.  If  a  purchaser  from  the 
executor,  or  a  debtor  to  the  estate  who  has  paid  the 
executor  is  challenged,  he  can  only  defend  himself  by  show* 
ing  that  his  vendor  or  payee  was  executor ;  and  this  he  can 
only  do,  either  by  the  probate,  or,  if  the  executor  has  died 
before  probate,  by  letters  of  administration  cum  testamento 
annexo  (h). 

Executor's  Equity  follows  the  law,  with  certain  exceptions,  so  far  as 

F^^^Si^d^  regards  the  powers  of  executors.  It  not  only  does  not 
in  equity.  interfere  with  the  legal  title  of  a  purchaser  from  the 
executor,  but  it  gives  the  same  effect  to  an  equitable  dis- 
position of  assets  as  the  common  law  gave  to  the  corre- 
sponding legal  disposition.  For;  instance,  if  one  of  several 
executors  makes  an  equitable  mortgage  of  assets,  equity 
protects  the  equitable  mortgagee  (i).  Equity  does  not 
impose  upon  the  purchaser  from  an  executor  the  duty  of 
ascertaining  whether  the  facts  justify  a  sale  of  the  assets 
purchased  by  him,  or  of  seeing  to  the  application  of  the 
purchase  money.  If  a  bond  is  given  to  executors  jointly, 
the  receipt  of  one  is  a  discharge  in  equity  as  well  as  at  law, 
although  the  receipt  of  one  of  several  joint  obligees  is,  as 
a  rule,  no  discharge  in  equity  (k).  Courts  of  equity  have 
modified  the  legal  powers  of  the  executor  in  three  ways :  First. 
If  a  purchaser  from  an  executor  has  notice  that  the  sale  is 
not  required  in  the  administration  of  the  assets,  equity  will 
not  allow  him  to  retain  the  property,  whether  he  acquired 

(y)  Barton  v.  London  and  North  Westeni  Hail.  Co.  (1889),  24  Q.  B.  D 
"77. 

Ch)  Wankford  v.  Wanhford  (1702),  1  Salk.  299,  p.  308  ;  Cummins  v. 
Cunmins  il'Sib\  3  Jo.  &  Lat.  64,  p.  92;  In  re  St^^rcwf  (1897),  1  Ch. 
422. 

(0  VrLcod  V.  Dmnnnond  (1811),  17  Ves.  152,  p.  167. 

(*)  Charlton  v.  Earl  ofDurluim  (1869),  4  Ch.  433. 
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a  legal  or  an  equitable  title.  And  on  the  same  principle  a 
payment  to  the  executor  otherwise  proper  does  not  discharge 
the  payer  if  he  has  notice  that  the  executor  is  about  to 
misapply  the  money  (Z).  Secondly.  If  an  executor  gives 
away  part  of  the  assets  or  releases  a  debt  without  con- 
sideration, the  gift  or  release  is  in  equity  of  no  effect  as 
against  creditors  of  the  testator  or  parties  interested  in  the 
residue.  Thirdly.  Where  an  equitable  claim  arises  from 
acts  of  one  executor  done  against  the  will  or  without  the 
knowledge  of  his  co-executor,  equity  has  sometimes  refused 
to  enforce  the  claim.  In  Lepard  v.  Vernon  (m),  Grant,  M.B., 
refused  to  enforce  an  assignment  of  a  chose  in  action  by 
one  executor  to  a  creditor  of  his  testator.  In  Sneesby  v. 
Thome  (w),  the  Lords  Justices  of  Appeal  refused  to  enforce 
specific  performance  of  a  contract  by  one  executor  entered 
into  contrary  to  the  wishes  of  his  co-executor. 

An  administrator,   including  an  administrator   durante  Administra- 
rmnore  cBtate,  has  the  same  powers,  both  at  law  and  in  at'law^^d" 
equity,  as  an  executor  (o).     The  grant  of  administration  in  equity, 
vests  the  possession  of  the  intestate's  assets  in  the  admini-  * 
strator  by  relation  from  the  time  of  the  intestate's  death. 
Hence,  acts  done  by  him  before  administration  are  made 
valid  by  the  subsequent  grant ;  but  if  a  person  entitled  to 
administer  dies  without  taking  out  administration,  dealings 
by  him  with  the  assets  are  simply  void  {p).    Lord  Hard- 
wiCKE  -decided  that  where  there  are  joint  administrators, 
one  of  tbem  cannot  release  a  debt  or  convey  an  interest  so 
as  to  bind  the  other  (q). 

Although  the  executor  or  administrator  has,  at  law,  a  Duties 
complete  power  over  the  assets,  he  cannot,  at  law,  exercise  e^ec^^^r  and 
that  power  for  his  own  benefit.    The  law  imposes  upon  him  at  law. 
the  duty  of  employing  the  assets  come  to  his  hands,  first,  in 

■ 

(0  S^ott  V.  Tyler  (1788),  2  Dick.  712,  p.  724. 

(ffi)  (1813),  2  V.  &  B.  51. 

In)  (1855),  7  De  G.  M.  &  G.  399.  See  also  In  re  Ingham,  [1893]  1  Ch. 
352,  p.  360. 

(o)  In  re  Cope  (1880),  16  Ch.  D,  49  ;  Boxall  v.  BoxaXl  (1884),  27  Ch.  D. 
220. 

(  p)  Sharland  v.  MUdm  (1846),  5  Ha.  469. 

Iq)  Hudson  v.  Hudson  (1737),  West  t,  Hardw.  155,  Contra  per 
Stbange,  M.R.,  Jacomb  v,  Harwood  (1751),  2  Ves.  sen.  265, 

P.B.  2   P 
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discharging  the  debts  of  his  testator  or  intestate  in  a 
prescribed  order,  secondly,  of  paying  or  satisfying  the 
specific  and  pecuniary  legacies  given  by  the  will,  and 
thirdly,  of  handing  over  the  surplus  to  the  residuary 
legatees  or  next-of-kin  (r).  A  man  becomes  executor  and 
liable  to  be  sued  as  such  by  being  named  executor  in  the 
will,  and  by  accepting  the  office.  An  intermeddling  by  him 
with  the  assets  is  evidence  that  he  has  accepted  the  office, 
and  the  court  will  compel  him,  if  he  intermeddles,  to 
receive  probate.  But  a  person  named  as  executor  is  not 
estopped  from  denying  that  he  has  accepted  the  office  where 
he  has  intermeddled  with  the  assets  merely  as  agent  of 
another  executor  who  has  proved  (s).  A  person  named  in 
the  will  as  executor  cannot  be  sued  unless  he  has  either 
intermeddled  with  the  assets  or  has  proved  the  will  (t). 

Liability  of         At  common  law,  an  executor  is  not  personally  liable  for 

executor  at     ^jjj^  debts  of  his  testator.     He  is  only  liable  to  the  extent  of 
common  law.  '^ 

the  assets  of  his  testator  come  to  his  hands.     The  legal 

assets  of  a  testator — the  chattels  personal,  chattels  real  and 

choses  in  action — are  available  at  law  for  the  payment  of 

all  his  debts,  and   these  are  legal    assets,   although  the 

executor  can  only  recover  them  by  proceedings  in  equity  (u). 

All  profits  and  income  arising  after  the  testator's  death 

from  property  which  his  executor  takes  as  executor  are  also 

legal  assets,  and  are  called  assets  by  accretion  (x).   Although 

an  executor  is  not  as  such  personally  liable  for  his  testator's 

debts,  he  may  by  his  conduct  make  himself  personally 

liable  for  them.    At  common  law  an  executor  might  become 

liable  at  the  suit  of  a  creditor  in  three  cases.     (1)  If  the 

executor  admitted  assets,  judgment  was  given   de   bonis 

testatoris,  that  is,  that  the  creditor  should  recover  his  debt 

from  the    goods  of    the  testator  which  remained  unad- 

(r)  WigUwick  v.  L<yrd  (1857),  6  H.  L.  Cas.  217. 

(i)  Stacey  v.  Elph  (1833),  1  My.  &  K.  195.    Compare  In  re  Stevem, 
[1897]  1  Ch.  422. 

(0  Mohamidu  v.  Pitchey,  [1894]  A.  C.  437. 

(u)  Attorney- General  v.  Brunning  (1860),  8  H.  L.  Cas.  243. 

(a?)  Wightwick  v.  Lord^  supra ^  p.  234  ;    Dotcse  v.   Gorton,  [1891] 
A.C.I  90,  p.  198. 
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ministered  in  the  executor's  bands  (y).      (2)  If  the  executor 
pleaded  either  that  he  had  fully  administered  his  testator's 
assets,   or  that  he  had  administered  them   with   certain 
exceptions,  he  could  only  justify  that  plea  by  showing  that 
he  had  paid  away  the  assets    in  payments  which  were 
proper  to  be  allowed  as  against  the  creditor  suing.     As 
against  the  creditor  suing  the   executor  was  treated  as 
haying  still  in  his  hands  unadministered  assets  which  he 
had  improperly  paid  away,  or  negligently  lost.     If  on  such 
B,  plea  a  verdict  was  found  against  the  executor,  the  judg- 
ment was  as  in  the  preceding  case  ;  that  is  to  say,  it  was  a 
judgment  de  bonis   testatoris.     If  the  sheriff  in  executing 
the  writ  of  fieri  facias  de  bonis  testatoris  found  that  there 
were  no  goods  unadministered,  and  returned  nulla  bona, 
the    creditor  then    had    a    remedy  against  the  executor 
personally.     The  creditor  might  either  issue  a  scire  fi^ri, 
or  bring  an  action  of  debt  on  the  judgment.     In  the  pro- 
ceedings on  the  scire  fi^ri,  the  creditor  had  not  to  prove 
that  the  executor  had  assets  of  the  testator  in  his  hands  ; 
and  if  the  creditor  brought  an  action  of  debt  on  the  judg- 
ment, suggesting  that  the  executor  had  wasted  assets  of 
the  testator  since  the  verdict  in  the  former  action,  it  was 
not  open  to  the  executor  to  say  that  at  the  time  of  the 
verdict  he  had  no  assets  to  waste.     The  verdict  was  con- 
clusive against  him  that  he  then  had  assets  to  satisfy  the 
-debt  in  question.     The  judgment,  therefore,  in  the  second 
action  was  that  the  creditor  recover  his  debt  and  costs  from 
the  goods  of  the  executor  (z),      (3)  The  only  case  in  which, 
where  an  action  was  brought  against  the  executor  in  his 
character  of  executor,  judgment  was  given   against  him 

(y)  Under  the  old  Bystem  of  pleading,  there  might  be  a  constractive 
iidroission  of  assets.  Where  the  execntor,  without  pleading  either  that  he 
had  fnllj  or  partially  administered,  denied  the  viUidity  of  the  plaintifiTs 
debt,  or  pleaded  that  it  bad  been  repaid  by  or  released  to  his  testator,  the 
plea  was  held  to  be  an  admission  of  assets  snfficient  for  the  payment  of  the 
debt  sned  for.  The  question,  therefore,  did  not  arise  whether  the  executor 
had  or  had  not  assets,  but,  if  the  verdict  found  that  the  debt  was  a  good 
<lebt,  or  that  it  had  not  been  repaid  or  released,  the  same  judgment  was 
given  as  if  assets  had  been  admitted  {Ramsden  v.  Jackson  (1737),  I  Atk. 
292;  Erring  v.  Peters  (1790),  3  T.  R.  685  ;  Lee  v.  Park  (1836),  1  Keen, 
7U,  p.  721). 

'  (z)  Wms.  Saund.  219,  b,  c ;  Lee  v.  Parity  supra^  p.  722  ;  Vernon  v. 
Thellugson  (1844),  1  Ph.  466. 
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personally,  was  where  he  pleaded  either  that  he  had  never 
been  executor  or  that  the  debt  had  been  released  to  himself » 
and  that  plea  was  found  false  (a). 

In  equity  an  executor  may  be  made  liable  not  only  at  the 
suit  of  a  creditor,  but  also  at  the  suit  of  a  legatee.  His 
liability  may  be  enforced,  like  the  liability  of  a  trustee  (6), 
either  in  taking  the  common  account  in  an  administration 
action  or  under  an  account  on  the  footing  of  wilful  default. 
First,  an  executor  is  charged  in  taking  the  common  account 
with  all  the  assets  of  his  testator  come  to  his  hands  or  to 
the  hands  of  any  other  person  by  his  order  or  for  his  use. 
Secondly,  he  is  also  charged,  upon  a  proper  case  being  made 
out,  with  assets  of  his  testator,  which,  but  for  his  wilful 
neglect  or  default,  he  might  have  received.  Thirdly,  where 
an  executor  is  charged  with  assets  he  cannot  discharge 
himself  of  them  unless  by  a  disposition  made  in  the  due 
course  of  administration  or  by  a  loss  incurred  without  any 
default  on  his  part.  An  executor  cannot  be  made  liable  by 
any  proceedings  in  equity  except  under  one  or  other  of  the 
heads  mentioned  above.  Vaughan- Williams,  L.  J.,  expressed 
the  opinion  (c)  that  an  executor  might  be  made  liable  in 
equity,  if  not  at  law,  to  make  good  a  loss  to  the  estate 
arising  from  negligent  administration,  although  the  liability 
could  not  be  enforced  either  under  the  ordinary  account  or 
under  the  account  on  the  footing  of  wilful  default.  In 
Hall  V.  Hallet  (^),  however,  which  his  lordship  cites  as  his 
authority,  the  executor  was  simply  charged  with  interest  on 
the  balances  in  his  hands,  the  rate  being  fixed  by  the  rate 
which  he  paid  on  debts  which  he  ought  to  have  dis- 
charged. 

The  chief  questions  which  arise,  whether  in  taking  the 
common  account  or  in  taking  the  account  under  the  footing 
of  wilful  default,  are :  First,  what  are  assets  of  a  testator  to 
charge  his  executor,  and,  secondly,  what  is  a  receipt  of 
assets  by  the  executor ;  thirdly,  when  is  an  executor  liable 
for  failure  to  get  in  assets ;  fourthly,  when  is  an  executor 


(a)  Cases,  gupra, 

(b)  P.  192. 


M  In  re  Stevens,  [1898]  1  Ch.  162,  p.  176. 
id)  (1784),  1  Cox  C.  C.  134. 
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liable  for  the  loss  of  assets  which  he  has  received ;  fifthly, 
what  dispositions  of  assets  by  an  executor  are  to  be  treated 
as  EQade  in  the  due  course  of  administration ;  and,  sixthly, 
what  is  the  liability  of  an  executor  for  the  acts  and  defaults 
either  of  agents  employed  by  him  or  of  his  co-executors. 
The  liability  of  an  executor  for  failure  to  get  in  assets  and 
his  liability  for  the  acts  and  defaults  of  agents  employed  by 
him  are  in  equity  the  same  as  the  liability  of  a  trustee 
under  like  circumstances.  What  has  already  been  said  of 
trustees  in  reference  to  these  subjects  applies  also  to  execu- 
tors, and  need  not  be  repeated. 

The  liability  of  an  executor  for  assets  which  he  has  DiBtinction 
received  or  which  by  his  wilful  default  he  has  failed  ^^ILwS  and 
to  receive,  his  liability  for  assets  which  he  has  lost  or  invariable 
for  the  acts  and  defaults  of  an  agent  or  of  a  co-executor  are  "*™^"®®* 
the  same  whether  it  is  sought  to  enforce  the  liability  at  the 
suit  of  a  creditor  or  at  the  suit  of  a  legatee.  There  is  only 
this  distinction  as  regards  the  executor's  liability  in  these 
cases  between  his  liability  to  a  creditor  and  his  liability  to 
a  legatee.  A  legatee  is  bound  by  the  directions  contained 
in  the  will ;  a  creditor  is  not.  If  a  testator  is  engaged  in 
business  at  the  time  of  his  death,  and  directs  his  executors 
to  carry  on  the  business,  that  direction  prevents  the  legatees 
from  treating  the  continuance  of  the  business  as  a  breach  of 
trust ;  but  it  cannot  a£Fect  the  rights  of  creditors  (e).  On 
the  other  hand,  the  question  whether  a  payment  made  by 
the  executor  was  made  in  due  course  of  administration 
depends  on  the  character  of  the  party  who  is  seeking  to 
have  the  payment  disallowed.  A  payment  which  is  good  as 
against  legatees  or  next-of-kin  may  not  be  good  as  against  a 
creditor ;  and  a  payment  which  is  good  as  against  a  creditor 
of  one  class  may  not  be  good  as  against  a  creditor  of  another 
class.  The  liabilities  of  an  executor,  therefore,  may  be 
classified  as  variable  and  invariable ;  his  variable  liabilities, 
as  they  are  based  on  rules  of  the  common  law  which  have 
been  accepted  in  equity  with  certain  modifications,  may 
properly  be  considered  first. 

(c)  Downe  V.  OoHon,  [1891]  A.  C.  190. 
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I. — ^Variable  Liabilities  op  the  Executor. 

Order  in  The  common  law  drew  a  distinction  between  various 

which  debts    classes  of  creditors,  and  debts  due  from  a  testator's  estate 

are  payable 

out  of  legal     y^QTQ  originally  payable  by  the  executor  out  of  legal  assets 

""®ts.  in  ^Y^Q  following  order  (/) :  First  came  funeral  charges  and 

the  expenses  of  proving  the  will ;  then  debts  due  to  the 

Crown  on  record  or  specialty ;    thirdly,  debts  which  by 

particular  statutes  were  to  be  preferred  to  all  others  (g) ; 

fourthly,  debts  of  record,  such  as  judgments,  statutes,  and 

recognizances  (h) ;  fifthly,  debts  due  on  special  contracts,  as 

for  rent  (t),  or  upon  bonds,  covenants,  and  the  like,  under 

seal ;  and,  lastly,  debts  on  simple  contract,  viz.,  upon  notes 

unsealed  and  verbal  promises. 

Equitable  The  order  in  which  debts  are  payable  out  of  legal  assets 

"1*^°**^?°*  has  been  modified  by  the  operation  of  two  equitable  doctrines, 
debte.  !•  Courts  of  law  did  not  recognise  proceedings  in  equity ; 

they  treated  them  as  non-existent.  It  was  no  answer  to  an 
action  at  law  by  a  simple-contract  creditor  that  the  executor 
had  exhausted  the  assets  in  paying  debts  decreed  against 
his  testator.  Debts  decreed  against  a  testator  were  entitled 
to  no  priority  in  legal  administration  ;  they  simply  retained 
at  law  the  order  which  they  would  have  had  before  the 
decree.  It  was  held  in  equity,  from  an  early  time,  that 
debts  by  decree  against  a  testator  stood  on  the  same  footing 
as  judgments  obtained  against  him,  and  were  payable 
pari  passu  with  them  (k),  2.  In  the  administration  of 
assets  in  equity,  a  voluntary  bond  is  payable  after 
debts  incurred  for  valuable  consideration,  whether  by 
bond  or  by  simple  contract,   and  before  legacies  (Q ;    but 

(/)  2  Bla.  Com.  511  ;  Wma.  Ex.,  7th  ed.,  p.  988 ;  9th  ed.,  p.  850. 

(jf^  Examples  are  given  in  2  Seton,  5th  ed.,  p.  1200  ;  6th  ed.,  p.  1420. 

(^)  Judgments  had  priority  over  statutes  and  recognizances  (Wms.  Ex., 
7th  ed.,  p.  997  ;  9th  ed.,  p.  864). 

(Q  A  debt  for  rent,  though  not  on  a  lease,  stood  on  the  same  footing  as 
a  specialty  debt  (^Anon.j  Nelson,  191  ;  Wms.  Ex.,  7th  ed.,  p.  1011  ;  9th  ed., 
p.  869). 

(ib)  Jones  v.  Bradthaw  (1661),  Nels.  74  ;  Foly's  Cage  (1679),  Freem. 
Ch.  49  ;  Stasby  v.  Powell  (1693),  Freem.  C.  L.  333  ;  Peploe  v.  Swinburn 
(1719),  Bunb.  48. 

(0  Fairbeard  v.  Bowers  (1690),  Pr.  Ch.  17  ;  2  Vern.  202 ;  Jones  v. 
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where  the  money  payable  under  a  voluntary  bond  is 
assigned  for  value  during  the  life  of  the  obligor,  the 
assignee  is  treated  in  equity  as  a  specialty  creditor  for 
valuable  consideration  (m). 

The  order  in  which  debts  are  payable  out  of  legal  assets  Statutory 
has  also  been  altered  by  legislation  in  two  important  3  wdw  of  ^ 
respects :  First,  by  the  operation  of  various  statutes,  of  which  debts, 
the  Law  of  Property  Amendment  Act,  1860  (n),  was  the 
last,  unregistered  judgments  were  deprived  of  their  priority 
in  administration.  This  enactment  was  repealed  by  the 
Land  Charges  Act,  1900  (o),  but  the  effect  of  the  repeal  has 
not  yet  been  judicially  considered  {p) .  Secondly,  an  Act  com- 
monly known  as  Hinde-Palmer's  Act  (q),  provides  that  in 
the  administration  of  the  estate  of  every  person  who  shall 
die  on  or  after  the  1st  of  January,  1870,  no  debt  or  liability 
of  such  person  shall  be  entitled  to  any  priority  or  preference 
by  reason  merely  that  the  same  is  secured  by  or  arises 
under  a  bond,  deed,  or  other  instrument  under  seal,  or  is 
otherwise  made  or  constituted  a  specialty  debt  (r) ;  but  all 
the  creditors  of  such  person,  as  well  specialty  as  simple 
contract,  shall  be  treated  as  standing  in  equal  degree,  and  be 
paid  accordingly  out  of  the  assets  of  such  deceased  person, 
whether  such  assets  are  legal  or  equitable,  any  statute  or 
other  law  to  the  contrary  notwithstanding. 

Two  views  have  been  taken  of  the  operation  of  this  statute.  Effect  of 
One  view  is,  that  it  has  abolished  all  distinction  for  any  paimw's  Act 
purpose  of  administration  between  specialty  creditors  and 
simple  contract  creditors,  and  has  reduced  the  former  in  all 
respects  to  the  level  of  the  latter.  It  follows  from  this  view 
that  any  debt  which,  before  the  Act,  was  entitled  to  payment 
in  preference  to  simple  contract  debts,  is  entitled,  since  the 


Powell  (1712),  1  Eq.  Ca.  Abr.  84,  pi.  2.  As  to  the  position  of  voluntary 
bonds  in  an  admiuistration  under  s.  10  of  the  Jadicature  Act,  1875,  see 
p.  624. 

(w)  Payru!  v.  Mortimer  (1859),  4  De  G.  &  J.  447. 

(n)  23  &  24  Vict.  c.  38.  (;?)  P.  593. 

(o)  63  &  64  Vict.  c.  26.  (^)  32  &  33  Vict.  c.  46. 

(r)  The  preference  formerly  given  to  rent  is  taken  away  by  this  statute 
(7rt  re  Hastings  (1877),  6  Ch.  D.  610). 
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Act,  to  payment  in  preference  to  all  debts,  whether  by 
specialty  or  by  simple  contract.  This  view  has  been  applied, 
as  will  hereafter  be  pointed  out  (5),  to  judgments  obtained 
against  an  executor.  The  other  view,  which  is  supported 
by  the  more  recent  and  more  numerous  authority,  is  that 
Hinde-Palmer's  Act  merely  provides  for  the  payment  of 
the  specialty  and  simple  contract  debts  pari  passu  as  be- 
tween themselves,  but  that  it  does  not  give  a  debt  which 
before  the  Act  was  payable  in  priority  to  other  simple  contract 
debts  any  incidental  advantage  over  specialty  debts.  This 
principle  has  been  applied,  as  will  be  pointed  out  hereafter, 
to  the  executor's  right  of  preference  {t)  and  retainer  (u) ; 
and  it  has  also  been  applied  in  the  case  of  debts  due  to  the 
Crown  on  simple  contract.  The  priority  given  to  Crown 
debts  over  all  others  is  confined  to  debts  due  to  the  Crown 
by  record  or  specialty.  Debts  due  to  the  Crown  by  simple 
contract  have  no  such  priority ;  but  they  are  preferred  to  all 
other  simple  contract  debts  by  virtue  of  the  principle  that, 
wherever,  the  right  of  the  Crown  and  the  right  of  a  subject 
come  into  competition  with  respect  to  the  payment  of  a 
debt  of  equal  degree,  the  right  of  the  Crown  is  preferred  (a?). 
Since  Hinde-Palmer's  Act,  where  a  man  dies  indebted  to  the 
Crown  on  simple  contract,  the  legal  assets  are  divided 
rateably  between  specialty  and  simple  contract  creditors, 
and  the  Crown  debt  is  payable  first  out  of  the  portion  coming 
to  the  simple  contract  creditors  (y). 

The  rules  which  regulate  the  liability  of  an  executor, 
whether  as  between  different  classes  of  creditors,  or  as 
between  creditors  and  next-of-kin,  may  be  shortly  stated  as 
follows : — 

Payment  of         (1.)  An  executor  if  sued  by  a  creditor  is  discharged  by  show- 

hfffher  "^8  *^**  ^®  ^^^  paid  debts  of  a  higher  nature,  or  that  there 

nature.  are  debts  of  a  higher  nature  subsisting  and  undischarged. 

Under  a  plea  oiplene  administravit  he  could  give  in  evidence 

payments  actually  made  by  him ;  but  if  there  were  undis- 

(0  P.  695. 

(0  P.  586.  (a?)  hi  re  Henley  (1878),  9  Ch.  D.  469. 

(tt)  P.  590.  (y)  In  re  Bentinck,  [1897]  1  Ch.  678. 
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charged  debts  of  a  higher  nature  he  was  formerly  required 
to  plead  them  specially  (a). 

(2.)  At  law,  an  executor,  before  action  brought  against  him,  Right  of 
was  entitled  to  pay  any  one  creditor  his  whole  debt  as^^^®^^^ 
against  other  creditors  of  equal  degree,  although  he  had  creditors  of 
notice  of  their  debts,  and  although  by  the  payment  nothing  ^^  degree, 
was  left  for  the  others.     On  a  plea  of  plene  administravit, 
he  was  allowed  to  give  such  a  payment  in  evidence.     At 
law,  before  the  Judicature  Act,  after  action  brought  against 
an  executor  and  notice  of  it  to  him,  the  right  of  the  creditor 
suing  was  to  have  his  debt  paid  out  of  the  assets  iexisting 
at  the  time  of  action  brought,  and  the  executor  could  not  as 
against  him  voluntarily  apply  the  assets  to  pay  the  debt  of 
another  creditor  in  equal  degree  (b).    The  common  law,  as 
has  been  pointed  out  (c),  ignored  proceedings  in  equity.     It 
followed  that  a  voluntary  payment  by  an  executor,  after 
notice  of  a  bill  in  equity,  to  a  creditor  of  equal  degree  with 
the  creditor  suing  in  equity  was,  at  law,  a  good  payment  to 
discharge  the  executor.   Although  judges  in  equity  attempted 
to  maintain  the  exact  equivalence  of  suits '  in  equity  to 
actions  at  law,  they  were  not  consistently  supported  by  the 
highest  tribunal.     The  House  of  Lords  held  in  1701,  over- 
ruling some  earlier  authorities  in  equity,  that,  where  a  bond 
creditor  brought  a  bill  in  equity  for  discovery  and  satis- 
faction, a  voluntary  payment  by  the  executor,  after  notice 
of  the  bill,  to  another  bond  creditor  without   suit  was  a 
good  payment  as  against  the  plaintiff  in  equity  {d).    It  has 
been  held  since  the  Judicature  Act  that  this  is  a  case  in 
which  there  is  a  conflict  between  the   rules  of  law  and 
equity,  and  in  which,  therefore,  the  equitable    rule  must 
prevail.     It  follows  that  a  voluntary  payment  made  by  an 
executor  after  the  commencement  of  a  creditor's  admini- 
stration action,  and  before  judgment,  will  be  allowed  in  the 

(d)  Abbi^f  V.  Winter  (1733),  3  Sw.  578.  n.  ;  Loane  v.  Casey  (1774), 

2  W.  Bl.  965. 

(J)  Parker  v.  Dee  (1674),  3  Sw.  529,  n. ;  2  Ch.  Ca.  200  ;  AbbU  v. 
Winter,  supra, 
(c)  P.  682. 
(rf)  Darston   v.    Earl    of   Orford,    Pr.   Ch.   188 :    Coll.  229.      See 

3  P.  Wm8.  401,  n.  (F.)  ;  MaUby  v.  Russell  (1825),  2  Sim.  &  St.  227. 
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accounts  as  against  creditors  of  equal  decree,  even  thougk 
the  executor  had  notice  of  the  action  before  pa3mient  (e). 
Moreover,  the  court  will  not  appoint  a  receiver  in  the 
administration  action  merely  in  order  to  prevent  the 
executor  from  availing  himself  of  this  power  (/).  The 
equitable  rule  prevails  so  far  that  notice  of  a  writ  in  a 
common  law  action  is  held  of  no  more  effect  than  notice  of 
the  commencement  of  an  equitable  action.  Thus,  where 
an  action  was  brought  against  an  administratrix  in  respect 
of  money  lent  by  the  plaintiff  to  the  intestate,  payment  by 
the  administratrix  after  service  of  the  writ  was  held  a  good 
payment  (g).  An  order  in  an  administration  action  under 
Order  XV.,  r.  1,  for  an  account  and  reserving  further  con- 
sideration does  not  affect  the  executor's  right  to  prefer  one 
creditor  to  another  (h).  But  the  right  is  determined  by  the 
usual  administration  judgment.  An  executor  is  not  entitled 
by  virtue  of  Hinde-Palmer's  Act  to  prefer  a  simple  contract 
creditor  to  a  specialty  creditor.  He  cannot  apply  any  part 
of  the  assets  properly  attributable  to  the  specialty  creditors 
in  payment  of  debts  due  to  simple  contract  creditors  (i). 

Right  of  (3.)  As  an  executor  may  pay  debts  of  strangers  as  against 

re  amer.  creditors  of  equal  degree,  so  he  may  retain  his  own  debt  as 
against  creditors  of  equal  degree;  and  he  might  give  the 
retainer  in  evidence  on  a  plea  of  plene  administravit  (k). 
The  executor's  right  of  retainer  has  been  sometimes  based 
upon  his  right  to  prefer  whom  he  would  among  creditors  of 
equal  degree ;  and  sometimes  upon  his  inability  to  sue  at 
law  for  the  debt ;  ''so  that  this  privilege  of  retainer  is 
founded  on  the  policy  of  the  common  law,  that  executors 
may  not  be  deprived  of  one  advantage  without  having 
another  in  lieu  of  it,  and  that  they  may  not  be  in  a  worse 
condition  than  all  mankind  besides"  (Z).    The  right  may  be 

(0  In  re  JladcHfe  (1878),  7  Ch.  D.  733. 

(/)  Philips  V.  jimes  (1884),  28  Sol.' J.  360  ;  Harris  v.  I/arris  (1887), 
35  W.  K.  710. 

Cg)  VihaH  7.  Coles  (1890),  24  Q.  B.  D.  364. 

(A)  In  re  Barrett  (1889),  48  Ch.  D.  70. 

(0  In  re  IlanJtey,  [1899]  1  Ch.  541. 

Ik)  2  Roll.  Abr.  684,  pi.  8. 

(0  Per  Verney,  M.U.,  in  Chapman  v.  Tarner  (1738),  11  Vin.  Abr.  72, 
pi.  2. 
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exercised  not  only  by  an  executor  but  also  by  an  admini- 
strator, including  an  administrator  de  bonis  rum  (m),  and 
an  administrator  durante  minore  cBtate\n).  The  executor 
of  an  executor  can  retain  only  if  he  is  executor  to  the 
original  testator  (o).  Where  an  administrator  was  solicitor 
to  the  plaintiff  in  a  creditors'  administration  action,  it  was 
held  that  he  could  not  retain,  because,  as  representing  the 
plaintiff,  it  was  his  duty  to  use  every  diligence  to  prevent 
any  right  of  retainer  being  set  up  {p). 

In  order  that  the  right  of  retainer  may  arise,  there  must  In  respect  of 
be,  first,  a  debt  due  to  the  executor,  and,  secondly,  legal  right  arises, 
assets  in  his  hands  applicable  to  meeting  the  debt.  A  legal 
personal  representative  may  retain  not  only  for  debts  due  to 
himself  personally,  but  also  for  debts  to  which  he  is  entitled 
as  trustee  (g),  and  he  must  retain  if  required  by  his  cestuis 
que  trust  (r).  He  may  also  retain  for  a  debt  due  to  a 
trustee  for  him  {s).  But  the  debt  must  be  due  to  a  trustee 
for  him  absolutely.  A  cestui  que  trust  who  has  a  limited 
interest  under  a  settlement  cannot,  if  he  is  executor,  retain 
the  whole  or  any  part  of  a  debt  due  to  the  trustees  of  the 

(tm)   Weeks  v.  Ocn'e  (1720),  3  P.  Wms.  184,  n. 
(»)  Briers  v.  Goddard  (1617),  Hob.  250. 

(o)  Uopton  V.  Dnjden  (1701),  Pr.  Ch.  179  ;  Thomson  v.   arant  (1823), 

1  Hubs.  540,  n. 

(rt  In  re  Birt  (1883),  22  Ch.  D.  604. 

(q}  Thus,  the  executor  of  an  executor  may  retain  for  a  debt  due  to  him 
as  executor  of  the  deceased  executor.    Thomson  v.  Grants  supra, 

(r)  Fox  T.  Garrett  (1860),  28  B.  16;  Sander  v.  Ileathjield  (1874), 
19  Eq.  21. 

(s)  The  right  to  retain  for  a  debt  due  to  a  trustee  for  the  creditor  is 
anomalous.  It  was  decided  at  law  that,  where  a  bond  was  made  to  a  trustee, 
the  condition  being  to  pay  or  even  to  leave  a  sum  to  the  testator's  widow,  the 
widow,  if  legal  personal  representative,  might  retain  as  a  specialty  creditor 
(^Roskelley  v.  Godolphin  (1683),  T.  Kaym.  4S3  ;  Marriott  v.  Thompson 
(1739),  Willes,  186  ;  Loane  v.  Casey  (1774),  2  W.  BI.  965).  These  cases 
were  based  on  the  ground  that  the  payment  had  to  he  made  to  the  widow. 
"  If  the  payment  here,"  said  the  court  in  Roshcllcy  v.  Godolphin^  '*  had  been 
to  be  made  to  the  obligees,  though  in  trust  for  the  feme,  retainer  could  not 
have  been  pleaded.*'  But  in  Loatie  v.  Casey ^  a  proposition  was  laid  down 
which  goes  far  beyond  the  point  decided  :  ^*  Wherever  an  executpx  has  a 
right  to  a  sum  of  money,  whether  it  be  strictly  a  debt  to  herself  or  nominally 
to  another,  she  may  retain  it."      In  equity  Cocke roft  v.  Black  (1725), 

2  P.  Wms.  298,  was  a  case  of  the  same  class,  and  is  said  to  have  been  doubted 
by  Lord  Hardwicke.  (Sec  p.  299,  n.t.)  However,  the  law  is  now  settled 
as  stated  in  the  text  (Franks  v.  Cooper  (1799),  4  Ves.  763  ;  Loomes  v. 
Stotherd  (1823),  1  S.  &  S.  458). 
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settlement  (t).    An  executor  may  retain  for  a  debt  which 
becomes  due  after  the  death  of  his  testator,  e.g.,  if  an  exe- 
cutor, being  surety  for  the  testator,  pays  the  creditor  after 
the  testator's  death  (u).    But  he  cannot  retain  in  respect  of 
a  liability  which  has  not  yet  ripened  into  a  debt.    Thus, 
an  executor  who  is  surety  for  his  testator  cannot  exercise  the 
right  of  retainer  until  he  is  called  upon  to  pay  the  debt  {x). 
So  an  executor  to  whom  the  testator  has  covenanted  to  pay 
an  annuity,  though  he  is  entitled  to  retain  the  amount  of 
all  arrears  down  to  the  time  when  any  money  which  he 
claims  to  retain  is  dealt  with  by  him,  cannot  retain  for  the 
estimated  value  of  his  future  annuity  (y).    Damages  which 
are    in  their  nature    arbitrary  cannot   be   retained,    e.g., 
damages  for  a  tort  (z).      But  damages  may  be  retained 
which  are  capable  of  being  made  an  ascertained  and  fixed 
sum  with  certainty,  e.g.,  damages  under  a  covenant  by  the 
testator  to  leave,  on  his  death,  either  the  whole  or  a  moiety 
of  his  personal  estate  and  an  annuity  to  his  wife,  or  under  a 
covenant  to  assign  a  policy  or  to  replace  furniture  sold  with 
furniture  of  a  like  value  (a).     And  a  debt  may  be  retained 
which  requires  to  be  ascertained  by  the  machinery  of  a 
court  of  equity,  e.g.,  a  balance  to  be  ascertained  in  chambers 
upon  taking  partnership  accounts  (b).     An  executor  may, 
even  after  a  decree  for  administration,  retain  for  a  statute- 
barred  debt  (c) ;  he  cannot  retain  for  a  debt  arising  upon  an 
agreement  which  is  struck  at  by  the  Statute  of  Frauds  (d). 
An  executor  if  he  pays  his  testator's  debts  out  of  his  own 
money,  is  subrogated  to  the  rights  of  the  creditors  {e). 

Ont  of  what        The  executor  may  retain  either  out  of  legal  assets  come  to 

aaseteright     j^-^  hands  or  out  of  assets  paid  into  court  while  he  was  execu- 
may  be  ^ 

exercised.       tor,  which,  but  for  that  payment,  would  have  come  to  his 

(/)  In  re  Dunning  (1885),  54  L.  J.  Ch.  900;  In  re  Hay  ward,  [1901] 
1  Ch.  221. 
(w)  Boyd  V.  Broohs  (1864),  34  B.  7  ;  affirmed  34  L.  J.  Ch.  605. 
(j-)  In  re  Harrison  (1886),  32  Ch.  D.  395. 
(y)  In  re  Beeman,  [1896]  1  Ch.  48. 
(r)  Loane  v.  Casey  (1774),  2  W.  Bl.  965. 
(«)  In  re  Compton  (1885),  30  Ch.  D.  15. 
Qi)  In  re  Min-rU's  Estate  (1874),  10  Ch.  68. 
(r)  Sharman  v.  Rudd  (1858),  4  Jur.  (N.s.)  527. 
(</)  In  re  Bvwnton  (1885),  29  Ch.  D.  358. 
(c)  2Roll.  Abr.  684,pl.  11. 
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hands  (/).  "Where  legal  assets  are  paid  into  court  either 
by  the  executor  himself  {g),  or  by  a  third  party  in  his 
presence  (h),  the  right  of  retainer  is  unaffected.  A  payment 
into  court  with  the  consent  of  the  executor,  gives  him  the 
same  rights  as  if  the  assets  had  passed  through  his  hands. 
Where  assets  have  been  paid  into  court  after  the  death  of  an 
executor,  his  executor,  not  being  the  representative  of  the 
original  testator,  has  no  priority  over  other  creditors  of  the 
same  degree  as  against  such  assets  in  respect  of  a  debt  due 
to  his  testator.  It  is  immaterial  that  his  testator  has 
expressed  an  intention  of  retaining  out  of  assets  to  come  to 
his  hands  (i).  An  executor  may  retain  in  respect  of  assets 
come  to  his  hands  after  a  decree  for  administration,  and 
an  administrator  has  the  same  right,  although  the  adminis- 
tration bond  provides  that  he  shall  not  unduly  prefer  his  own 
debt  by  reason  of  being  an  administrator.  The  executor  or 
administrator  may  retain  even  though  the  debt  which  he 
claims  to  retain  has  been  proved  in  the  administration 
action  (k).  But  he  cannot  retain  in  respect  of  a  debt  which 
has  been  proved  by  a  creditor  in  the  administration  action 
and  afterwards  bequeathed  to  him  (Z).  A  balance  order, 
which  is  only  a  step  towards  an  administration  judgment, 
does  not  affect  the  right  to  retain  (m).  After  a  receiver  is 
appointed,  there  is  no  right  of  retainer  against  assets  collected 
by  him.  A  debtor  to  the  estate  may  pay  his  money  direct  to 
the  receiver  and  obtain  a  good  discharge,  so  that  the  appoint- 
ment of  a  receiver  prevents  the  money  coming  to  the 
executor's  hands  either  actually  or  theoretically ;  and  with- 
out possession  there  can  be  no  retainer  (w).  A  receiver  will 
not  be  appointed  in  a  creditor's  administration  action 
merely  in  order  to  prevent  the  executor  from  retaining  (o). 

(/)  See  Pulman  v.  Meadows,  [1901]  1  Ch.  233. 

(^)  ChUsum  V.  Bewes  (1828),  5  Rasa.  29 ;  Langton  v.  Iliggs  (1832), 
5  Sim.  228. 

(A)  Bichmond  v.  White  (1879),  12  Ch.  D.  361. 

(0  In  re  Compton  (1885),  30  Ch.  D.  15. 

(A)  NunuY.  BarUtw  (1824),  1  S.  &  S.  588;  Baries  j.  Parry,  [1899] 
1  Ch.  602  ;  In  re  Belham,  [1901]  2  Ch.  52. 

(0  Janet  v.  Evans  (1876),  2  Ch.  D.  420. 

(w)  In  reHuhhach  (1885),  29  Ch.  D.  934. 

(«)  In  re  Jones  (1885),  31  Ch.  D.  440. 

(p)  //*  re  Wells  (1890),  45  Ch.  D.  569. 
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Retainer 
only  against 
creditors 
of  equal 
degree. 


What 
amounts  to 
a  retention. 


The  executor  cannot  retain  out  of  equitable  assets  {p). 
Where  specialty  debts  were  paid  out  of  the  proceeds  of  sale 
of  real  estate,  and  legal  assets  subsequently  came  in,  the 
court  treated  the  specialty  debts  as  having  been  paid  out  of 
the  property  primarily  liable  to  them,  i.e.,  the  legal  assets. 
Hence,  an  executor  was  not  allowed  to  retain  for  a  simple 
contract  debt  out  of  assets  which,  though  in  fact  legal,  repre- 
sented by  the  doctrine  of  marshalling  the  proceeds  of  sale 
of  real  estate  (q).  One  of  two  executors  may  retain  out 
of  assets  which  are  in  the  power  of  the  two  jointly,  e.g.,  a 
balance  due  from  both  to  the  testator's  estate  (r). 

The  executor  may  retain  only  against  creditors  of  equal 
degree.  Since  Hinde-Palmer's  Act,  where  the  executor 
seeks  to  retain  in  respect  of  a  simple  contract  debt  the  assets 
are  divided  •  rateably  between  the  specialty  and  simple  con- 
tract creditors,  and  the  executor  is  allowed  to  retain  his 
debt  against  the  dividends  payable  to  the  latter  to  the  extent 
of  the  legal  assets  received  by  him  (5).  One  of  two  executors 
cannot  retain  as  against  the  other  (t). 

There  is  little  authority  on  the  question  what  amounts  to 
an  exercise  of  the  right  of  retainer.  According  to  the  old 
authorities,  if  the  executor  was  a  creditor  of  his  deceased 
testator  and  had  assets  in  his  hands  sufficient  to  pay  his 
debt  (and  all  others  of  a  higher  degree,  if  any),  the  debt 
was  treated  as  extinguished.  He  could  not  under  those 
circumstances  sue  the  testator's  heir,  nor  any  third  person 
who  might  be  liable  with  the  testator  for  the  debt  in 
question.  It  follows  that,  if  assets  have  come  to  the 
executor's  hands  which  are  properly  applicable  in  payment 
of  his  own  debt,  and  a  claim  is  afterwards  made  against 
those  assets,  it  is  not  necessary  for  the  executor  to  prove 
any  acts  or  declarations  on  his  part  showing  an  intention 
to  retain.    He  need  not  set  up  his  right  of  retainer  until 


(2>)  Anm.  (1681),  2  Ch.  Ca.  54. 
(q)  Walters  v.  Walters  (1881),  18  Ch.  D.  182. 
(r)  Kent  v.  Pickering  (1837),  2  Keen,  1. 

Is)  Wilson  V.   Ojjrtcell  (1883),  23  Ch.  D.  764  ;  In  re  Joiu^s  (1886), 
31  Ch.  D.  440. 
(0  Chapman  v.  Turner  (1738),  11  Vin.  Abr.  72,  pi.  2. 
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the  claim  is  made  (u).  Where  the  value  of  the  assets 
collected  is  less  than  the  debt  due  to  the  executor,  he  may 
retain  the  assets  in  specie  and  is  not  obliged  to  realise  them 
before  he  can  exercise  his  right  (x).  The  executor  does 
not  lose  his  right  of  retainer  by  paying  over  assets  in  respect 
of  which  the  right  has  accrued  to  a  receiver  appointed  in 
the  administration  {y).  And  he  does  not  lose  it  either  by 
instituting  a  creditors'  suit  or  by  submitting  to  account  in 
the  ordinary  form  (z), 

(4.)  The  payment  of  a  statute-barred  debt  is  a  good  Executor 
payment  to  discharge  an  executor  (a),  and  he  may  retain  ^JJ^^ 
his  own  debt,  although  statute-barred,  and  either  before  (b)  statute- 
or  after  (c)  a  decree  in  an  administration  action.  After  a 
judgment  has  been  pronounced  for  administration  (d)  or 
even  after  an  originating  summons  has  been  taken  out 
under  Order  LV.,  rr.  3  and  4  (e),  any  party  to  the  suit  is 
entitled  to  insist  on  the  Statute  of  Limitations  being  raised 
as  a  defence  to  a  claim  which  would  be  barred  by  it.  But 
a  person  who  comes  in  and  takes  the  benefit  of  a  judgment 
obtained  by  a  creditor  whose  claim  would  have  been  barred 
by  the  Statute  of  Limitations  is  not  at  liberty  to  set  up  the 
statute  against  the  plaintiff  whose  claim  is  the  foundation 
of  the  judgment  (/).  An  executor  commits  a  devastavit  if 
he  pays  a  debt  after  it  has  been  judicially  decided  that  the 
debt  is  barred  {g), 

(5.)  An   executor   is    discharged   against   a   creditor    of  Paypients 
higher  degree,  if  without  notice  of  his  debt  he  has  bond  fide  no^ce'^f*^'^'** 
paid  a  creditor  of  lower  degree,  or  boTid  fide  retained  his  debts. 

(?0  W'feksY.  Gore  (1720),  3  P.  Wms.  184,  n. ;  In  re  Rhoades,  [1899] 
2  Q.  B.  347. 

(j?)  In  re  Gilbert,  [1898]  1  Q.  B.  282. 

ly)  In  re  Harrison  (1886),  32  Ch.  D.  395. 

Iz)  Exjyarte  Campbell  (1880),  16  Ch.  D.  198. 

(ff)  Morton  v.  Frccker  (1737),  1  Atk.  624,  526  ;  West  t.  Hardw.  203. 

(J)  Sharnian  v.  Rudd  (1858).  4  Jur.  (N.s.)  527. 

(c)  StahUchmidt  v.  Z€?^^(1853),  1  Sm.  &  G.  415  ;  Hill  v.  Walker  (\%o?^\ 
A  Kay  &  J.  166. 

(d)  Skewen  v.  VanderJwrst  (1831),  1  R.  &  M.  347  ;  Fuller  v.  Redman 
<No.  2),  (1859),  26  B.  614. 

(e)  In  re  Wenham,  [1892]  3  Ch.  59. 

(/)  Rrtggs  v.  Wilson  (1854).  5  De  G.  M.  &  G.  12. 
(^)  Midgley  v.  Midgley,  [1893]  3  Ch.  282. 
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own  debt,  although  a  debt  of  lower  degree.  It  is  immaterial 
that  he  has  paid  the  creditor  voluntarily  and  not  after 
action  commenced  by  him  (h). 

An  executor  was  originally  presumed  to  have  notice  of  every 
judgment  entered  up  against  his  testator.  In  an  action  by  a 
judgment  creditor  of  the  testator,  the  executor  could  not  dis- 
charge himself  by  showing  that  he  had  paid  debts  of  lower 
degree  without  actual  notice  of  the  judgment  (i).  To  remedy 
this  injustice  the  Statute  4  Will.  &  M.  c.  20,  provided  (k)  that 
no  judgment  not  doggeted  .  .  .  should  have  any  preference 
against  heirs  executors  or  administrators  in  their  admini 
stration  of  their  ^ancestors,  testators  or  intestates  estates. 
It  was  held  that  this  statute  did  not  merely  protect  an 
executor  who  had  paid  debts  of  a  lower  degree  without 
notice  of  undocketed  judgments,  but  that  it  placed 
undocketed  judgments  on  the  same  footing  for  purposes 
of  administration  as  debts  by  simple  contract  (Z).  When 
the  Judgments  Act,  1839  (m),  put  an  end  to  the  possibility 
of  making  a  docket,  it  was  held  that  the  old  law  revived, 
and  an  executor  was  disallowed  payments  to  simple  con- 
tract creditors  made  without  notice  of  a  judgment  against 
his  testator  (n).  The  Law  of  Property  Amendment  Act, 
1860  (o),  provides  (p)  that  "no  judgment  which  has  not 
already  been  or  which  shall  not  hereafter  be  entered  or 
docketed  under  the  several  Acts  now  in  force  and  which 
passed  subsequently  to  the  said  Act  4  &  5  Will.  &  M.  c.  20, 
so  as  to  bind  lands  tenements  or  hereditaments  as  against 
purchasers  mortgagees  or  creditors  shall  have  any  pre- 
ference against  heirs  executors  or  administrators  in  their 
administration  of  their  ancestors'  testators'  or  intestates' 
estates."  This  provision,  which  placed  unregistered  judg- 
ments  on  the  same  footing  as  simple  contract  debts  for 

(70  Harman  v.  Barman  (1685),  2  Show.  492  ;  Hawkins  v.  Day  (1753), 
Amb.  160,  and  Appendix  £. ;  1  Dick.  155  ;  decree  in  3  Men.  555,  n. ;  In 
re  Fludyer,  [1898]  2  Ch.  5fi2. 

(0  LittleUm  v.  Hihhins  (1600),  Cro.  Eliz.  793  ;  Searle  y.  LaTte  (1688), 
Freem.  Ch.  103  ;  2  Vera.  88. 

(*)  Section  2. 

(0  Landon  v.  Ferguson  (1827),  3  Russ.  349. 

(?«)  2  &  3  Vict.  c.  11. 

in)  I'htller  v.  Redman  (1859),  (No.  1),  26  B.  600. 

(o)  23  &  24  Vict.  c.  38.  (;?)  Section  3. 
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purposes  of  administration  (q),  has  been  repealed  by  the 
Land  Charges  Act,  1900  (r). 

Just  as  an  executor  was  not  allowed  at  law  before  the 
statute  4  Will.  &  M.  c.  20,  as  against  a  judgment  creditor 
debts  of  a  lower  nature  which  he  had  paid  without  notice  of 
the  judgment,  so  he  was  not  allowed  in  equity,  as  against  a 
creditor  who  had  obtained  a  decree  against  his  testator,  debts 
of  a  lower  nature,  which  he  had  paid  without  notice  of  the 
decree  (s) ;  and  this  doctrine  was  not  affected  by  the  statute 
4  Will.  &  M.  c.  20,  which  applied  only  to  legal  judgments. 
Decrees  in  equity  were,  however,  by  the  Judgments  Act, 
1838  {t),  placed  on  the  same  footing  as  judgments  at  law  so 
far  as  registration  was  concerned  (u),  and  therefore  came 
within  the  provisions  of  23  &  24  Vict.  c.  88. 

6.  An  executor  is  also  discharged  as  against  a  creditor  of  Payment  of 
higher  degree  by  payment  to  a  creditor  of  lower  degree,  i  ^y  with 
although  he  has  notice  that  the  llabihty  exists  out  of  which  notice  of 
the  debt  of  higher  degree  arises,  if  the  payment  is  made  ^i*^"^^y- 
before  the  liability  ripens  into  a  debt  {x).     He  is  not  dis- 
charged as  against  a  creditor  by  payment  of  a  legacy  with 
notice  of  the  liability  which   afterwards  ripens  into  the 
debt  (y).     An  executor,  therefore,  is  entitled  in  equity  to  an 
indemnity  from  the  legatee  against  contingent  liabilities  (z) ; 
but  this  right  is  the  right  of  the  executor  and  not  of  the  — 
creditor  on  a  contingency,  who  is  not  entitled  to  have  assets 
impounded  to  meet  the  possible  liability  (a). 

Cg)   Van  Oheluire  v.  iVennokx  (1882),  21  Ch.  D.  189. 

(r)  63  &  64  Vict.  c.  26,  8.  5. 

(*)  Searl^  v.  Lane  (1688),  Freeni.  Ch.  103  ;  2  Vem.  88, 

(0  1  &  2  Vict.  c.  110. 

(u)  Section  19. 

(a?)  Hawkins  v.  Day^  fnipra  ;  Head  v.  Blunt  (1832),  5  Sim.  567, 

(y)  Hawking  v.  Day ^  supra;  Taylor  v.  Taylor  (1870),  10  Eq.  477. 
An  execator  is  protected  against  personal  liability  under  the  rents,  covenants 
or  agreements  contained  in  any  lease  or  agreement  for  a  lease,  or  in  any 
conveyance  on  chief- rent  or  rentcbarge,  or  agreement  for  such  conveyance 
by  complying  with  tbe  provisions  of  Lord  St.  Leonard's  Act  (22  &  23  Vict, 
c.  35,  88.  27,  28),  but  tbe  protection  given  to  the  executor  by  these  sections 
does  not  prejudice  the  right  of  the  lessor  or  grantor  to  follow  assets. 

(z)  Simmons  v.  Bolland  (1817),  3  Men.  547;  Bobson  v.  Carpenter 
(1850),  12  B.  370. 

(a)  Lynar  v.  Mills  (1805),  2  Sch.&  Lef.  338  ;  King  v.  MalcoU  (1852), 
9  Ha.  692. 

P.E.  2  Q 
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7.  An  executor  is  not  discharged  as  against  creditors  by 
payment  of  a  legacy,  or  by  distribution  of  the  assets  among 
the  next-of-kin,  although  he  had  no  notice  when  he  made 
the  payment  or  distribution  that  there  were  debts  of  the 
testator  remaining  unsatisfied  (&).  An  executor  who  is 
made  liable  to  the  claim  of  a  creditor  is  entitled  under 
certain  circumstances  to  be  indemnified  by  the  legatee. 
The  old  rule  of  the  ecclesiastical  courts  was  that  an  exe- 
cutor was  not  bound  to  pay  a  legacy  without  security  to 
refund  if  there  was  want  of  assets  to  pay  either  debts  or 
legacies.  The  ecclesiastical  court  had  no  power  over  the 
legatee  unless  he  had  given  security  (c).  The  Court  of 
Chancery  never  required  such  security  from  a  legatee,  '*  for 
the  law  of  this  court  is  security  enough  **  (d).  If  an 
executor  voluntarily  pays  over  a  legacy  or  share  of  residue 
without  knowledge  of  anything  that  interferes  with  the 
right  to  receive  it,  and  debts  are  subsequently  discovered 
which  he  is  obliged  to  pay,  he  can  call  on  the  legatee  to  - 
refund  (e).  Notice  of  a  liability  when  the  executor  pays 
over  a  legacy  or  share  of  residue  does  not  take  away  his 
right  to  recover  from  the  legatee  if  the  hability  afterwards 
ripens  into  a  debt  (/).  On  the  other  hand,  if  an  executor 
voluntarily,  ix.,  without  compulsion  by  suit,  pays  over  a 
legacy  or  share  of  residue  with  knowledge  of  a  debt,  which 
he  is  afterwards  obliged  to  pay,  he  cannot  call  on  the 
legatee  to  refund  {g). 

An  executor  may  protect  himself  against  the  claims  of 
creditors  under  the  provisions  of  Lord  St.  Leonard's  Act  {h). 
By  virtue  of  that  Act,  where  an  executor  or  administrator  has 
given  such  notices  to  creditors  and  others  as  would  have  been 
given  in  an  administration  suit,  he  may,  at  the  expiration  of 
the  time  named  in  the  notices  for  sending  in  claims,  distri- 
bute the  assets  of  his  testator  or  intestate  among  the  parties 

(J)  Norman  v.  Baldry  (1884),  6  Sim.  621 ;  KnatehbuU  v.  Feamhead 
(1837),  3  My.  &  Cr.  122  ;  Ilill  v.  Oomme  (1839),  1  B.  540. 

(c)   Vintner  y.  Fix  (1689),  1  Ch.  Rep.  133  ;  cit.  1  Ch.  Cas.  137. 

(tf)  Jewon  V.  Gramt  (1677),  3  Sw.  659. 

(e)  Nelthrop  v.  Hill  (1669),  1  Ch.  Cas.  135  ;  Jewon  v.  Orant,  tupra  ; 
Chrman  v.  Colston  (1678),  2  Ch.  Rep.  137. 

(/)   Whittaker  v.  Kershaw  (1890),  45  Ch.  D.  320. 

(g)  Hodges  v.  Waddington  (1679),  2  Ch.  Caa.  9. 

(^)  22  &  23  Vict.  c.  35,  s.  29.  As  to  what  are  sufficient  notices  under 
the  statute,  see  In  re  Bracken  (1889),  43  Ch.  D.  1. 
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entitled  thereto  having  regard  to  the  claims  of  which  he  has 
notice,  and  shall  not  be  liable  to  any  person  of  whose  claim 
he  had  not  notice  at  the  time  of  distribution.  This  enact- 
ment protects  an  administrator  against  a  claim  of  one  of 
the  next-of-kin  (i). 

8.  Judgments  obtained  against  an  executor  stand  on  an  Judgments 
entirely  different  footing  from  judgments  obtained  against  a  recovwed 
testator.  A  creditor  of  a  dead  man  who  obtains  judgment  executor, 
against  his  executor  is  entitled  to  be  paid  out  of  legal  assets 
in  priority  to  all  creditors  of  equal  degree.  Before  Hinde- 
Palmer's  Act  a  creditor  by  specialty  who  obtained  judgment 
was  entitled  to  be  paid  before  all  other  specialty  creditors, 
and  a  simple  contract  creditor  who  obtained  judgment  was 
entitled  to  be  paid  before  all  other  simple  contract  creditors. 
It  has  been  held  that  since  the  Act  a  creditor  by  simple 
contract  who  has  obtained  judgment  against  an  executor  is 
entitled  to  prior  payment  out  of  legal  assets  over  all  other 
creditors  of  the  deceased  as  well  by  specialty  as  by  simple 
contract  (k).  It  is  doubtful  whether  this  decision  would 
now  be  followed  (I).  Judgments  obtained  against  the 
executor  are  payable  as  between  themselves  in  the  order 
in  time  in  which  they  were  obtained;  and  they  need  not 
be  registered  in  order  to  have  priority  over  other  creditors 
of  equal  degree  (m).  A  balance  order  obtained  against  the 
executor  is  not  such  a  judgment  as  to  give  the  creditor 
priority  (n). 

Although  the  House  of  Lords  had  held  in  1701  (o)  that  Assimilation 
notice  of  a  suit  in  equity  did  not  prevent  an  executor  from  9^  decrees  to 
exercising  his  right  of  preference,  the  House  held  in  1737 — 
on  this  occasion  in  accordance  with  the  equitable  authorities 
— that  where  a  creditor  had  obtained  a  decree  in  equity, 
the  Court   of  Chancery  was  entitled  to  restrain  another 

(0  yewton  V.  Sherry  (1876),  1  C.  P.  I).  246. 

(^)  In  re  Williams'  Estate  (1872),  15  Eq.  270. 

(V)  See  the  observations  of  Kay,  J.,  in  In  re  Jones  (1885),  31  Ch.  D.  440, 
p.  445  ;  of  Stirling,  J.,  in  In  re  Bentiftck,  [1897 J  1  Ch.  673 ;  and  of 
KOBTH,  J.,  in  In  re  Ilankey,  [1899]  1  Ch.  541. 

(w)  Bollond  V.  Johnson  (1854),  2  Sm.  &  G.  301  ;  Jennings  r.  Righy 
(1863),  33  B.  198. 

(n)  In  re  Uuhhaek  (1885),  29  Ch.  D.  934.  (o)  P.  585. 
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creditor  who  had  obtained  judgment  at  law  after  the 
decree  from  taking  out  execution.  In  other  words  a 
decree  in  equity  was  treated  in  equity  as  equivalent  to 
a  judgment  at  law;  and  it  was  held  that  that  which 
was  prior  in  time,  whether  judgment  or  decree,  should 
be  first  satisfied  out  of  the  assets  (p).  This  doctrine  was 
at  first  confined  to  decrees  in  equity  for  the  payment  of 
an  ascertained  sum  out  of  the  assets ;  and  a  judgment  at 
law  obtained  after  a  decree  for  an  account  was  allowed  a 
preference  in  administration  (q).  It  was,  however,  settled 
by  Lord  Campden  that,  where  a  bill  was  filed  by  creditors 
on  behalf  of  themselves  and  all  other  creditors  and  a  decree 
was  made  for  an  account  and  payment  in  due  course  of 
administration,  no  creditor  would  be  allowed  thereafter  to 
proceed  at  law  for  the  recovery  of  his  debt  (r).  And  Lord 
Thurlow  restrained  proceedings  at  law  by  creditors  after  a 
similar  decree  made  in  a  suit  brought  by  beneficiaries  under 
the  testator's  will  (s).  Decrees  were  assimilated  to  judg- 
ments ^in  this  respect  also  that,  where  successive  decrees 
were  made  in  creditor's  suits  in  equity,  the  creditors  who 
had  obtained  the  first  decree  were  to  be  paid  first  (t). 

II. — Invariable  Liabilities  of  the  Executor. 

The  invariable  liabilities  of  the  executor — those  liabilities, 
that  is,  which  are  not  affected  by  the  character  of  the  party 
suing — are  determined  for  the  most  part  not  by  rules  derived 
from  the  common  law  but  by  the  analogy  which  was  drawn 
in  equity  between  the  position  of  an  executor  and  the  position 
of  a  trustee. 

Debt  due  There  was  one  distinction  between  law  and  equity  as  to 

from  what  constituted  legal  assets.     If  a  creditor  made  his  debtor 

executor 
liow  fttr 

ansetH  (i^)  J('"f'*  ▼•  Bradslmw  (1661),  Freem.  Ch.  153  :  JoicpU  v.  Moft  (1697), 

Pr.  Ch.  79  ;  Jforncr  v.  JSnnk  of  Englnnd  (1736),  Cas.  t.  Talb.  217 ;  3  Sw. 
573  ;  2  Bro.  P.  C.  465  ;  Martin  v.  Martin  (1744),  1  Ves.  sen.  211. 

(r/)  Fcrrirg  v.  Shirley  (1738),  cited  10  Ves.  39  ;  Smith  v.  Eyle^  (1742), 
2  Atk.  385. 

(r)  Doufilasy,  Clay  (1767).!  Dick. 393  ;  Kenyony.  Worth ington  (1796). 

2  Dick.  668. 

(*)  Jirooh  V.  lUynolds  (1782),  1  Bro.  C.  C.  183. 

(/)  Ahhi*  V.  Winter  (1733),  3  Sw.  578,  n. ;  Ashley  v.  Pocock  (1744), 

3  Atk.  208. 
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executor  or  one  of  bis  executors,  the  debt  was  extinguisbed 
at  law,  wbether  tbe  executor  acted  or  not  (w),  as  between 
tbe  executor  and  persons  claiming  under  tbe  will.  But  tbe 
debt  remained  assets  in  favour  of  tbe  testator's  creditors  (x) ; 
and  tbe  testator  migbt  keep  tbe  debt  alive  in  wbole  or  in 
part,  e.g.f  by  giving  a  legacy  payable  out  of  it  (y).  In  equity, 
however,  tbe  debt  remains  assets  for  all  purposes ;  and 
tbe  executor  must  account  for  it  at  tbe  instance  of  tbe 
residuary  legatee  (z)  or  net-of-kin  (a).  "Wbere  a  creditor  bas 
shown  an  intention  during  bis  lifetime  to  forgive  the  debt, 
strict  legal  effect  will  be  given  to  tbe  appointment  of  the 
debtor  as  executor  (b).  On  tbe  other  band,  parol  evidence 
is  not  admissible  to  show  that  tbe  testator  intended  tbe 
appointment  to  operate  as  a  release  of  tbe  debt  (c). 

Tbe  question,  what  is  a  receipt  of  assets  so  as  to  charg'e  What  is 
tbe  executor  in  taking  tbe  common  account,  is  a  question  ^^^^  ° 

(u)  Y.  B.  21  Edw.  4,  3,  pi.  4.  (a?)  Y.  B.  8  Edw.  4,  3,  p.!.  4. 

(y)  Flud  V.  Rumrey  (1609),  Yelv.  160.  See,  on  the  whole  subject, 
WanUford  v.  Wankford  (1699),  1  Salk.  299. 

(z)  Agkwith  V.  Chamberlain  (1639),  1  Ch.  Rep.  138  ;  S.  C.  Nicholls  v. 
Ckamberlaine,  Nels.  44 ;  Philipg  v.  Philim  (1676),  1  Ch.  Cas.  292 ; 
Freem.Ch.  11  ;  Fox  v.  i?V>a?  (1737),  West.  ^Hardw.  162  ;  2  Eq.  Abr.  502, 
pi.  39 ;  Errington  7.  Evans  (1772),  2  Dick.  456. 

(a)  Carey  v.  Goodwyn  (1789),  3  Bro.  C.  C.  110. 

(&)  Strong  v.  Bird  (1874),  18  Eq.  316  ;  In  re  Applehee,  [1891]  3  Ch. 
422. 

(c)  This  rule  appears  incoiiBistent  with  the  general  principle  that  where 
courts  of  equity  raise  a  presumption  against  the  strict  legal  effect  of  a 
will,  this  presumption  may  be  rebutted  by  parol  evidence  (Hall  y.  Hill 
(1841),  1  Dr.  &  War.  94  ;  In  re  Tusmud's  Estate  (1878),  9  Ch.  D.  363 ; 
In  re  Bacon's  Will  (1886),  31  Ch.  D.  460).  In  Brown  v.  Selwyn  (1734), 
Cas.  t,  Talb.  240  ;  3  Bro.  F.  C.  607,  Lord  Talbot  went  on  the  ground 
that  the  debt  due  from  the  executor  was  included  in  the  residuary  gift,  as 
if  it  had  been  expressly  mentioned  ;  that  the  will,  therefore,  without  the 
aid  of  the  equitable  doctrine,  showed  the  testator's  intention  that  the  debt 
should  be  assets  for  all  purposes ;  and  that  parol  evidence,  although  admis- 
sible to  rebut  an  equity,  w&s  not  admissible  to  contradict  the  express  words 
of  the  will.  The  same  ground  was  taken  by  the  respondent's  counsel 
before  the  House  of  LorcU.  See  also  Hall  v.  Hill,  supra,  p.  115.  It  is 
submitted,  however,  that,  although  an  express  mention  of  the  debt  as  in 
Flud  V.  Rumceyy  supra,  no  doubt  overrides  the  implication  arising  from 
the  appointment,  a  general  charge  of  debts  or  a  general  residuary  bequest 
does  not  necessarily  include  the  debt  in  question,  and  that,  at  any  rate, 
Brown  v.  Selwyn,  which  Lord  Habdwigke  at  first  disapproved  of 
(^Ulrich  V.  Litchfield  (1742),  2  Atk.  p.  374),  is  only  an  authority  on  its 
own  special  circumstances.  However,  in  In  re  Hyslop,  [1894]  3  Ch.  522, 
KOBTH,  J.,  refused  to  admit  a  paper  of  instructions  to  the  executor,  which 
was  intended  to  operate  as  a  testamentary  document  but  was  not  properly 
attested. 
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of  fact.  In  the  eighteenth  century  a  hard  and  fast  line  was 
drawn  between  the  case  of  a  trustee  who  had  signed  a 
receipt  without  actually  receiving  the  trust  money  and  the 
case  of  an  executor  under  similar  circumstances.  As  a  rule, 
a  person  paying  money  to  trustees  is  not  discharged  except 
by  a  receipt  signed  by  all.  A  trustee  who  joined  in  a 
receipt  was  entitled  to  show  that  he  had  not  received  any 
part  of  the  money  for  which  he  gave  the  receipt,  because  his 
concurrence  could  be  explained  on  another  ground,  namely, 
the  necessity  of  giving  a  discharge  to  the  payer.  He  was 
said  to  sign  in  these  cases  for  conformity  only  {d).  On  the 
other  hand,  each  executor  can,  both  at  law  and  in  equity, 
sell  any  part  of  his  testator's  assets,  and  give  a  good 
discharge  for  the  purchase-money,  without  the  con- 
currence of  his  co-executors.  If  a  co-executor  joined  in  a 
receipt,  his  concurrence  was  unnecessary  and  superfluous 
for  the  purpose  of  protecting  the  payer.  It  could,  therefore, 
be  only  explained  on  the  ground  that  he  had  actually 
received  the  money  expressed  to  be  received.  He  was, 
therefore,  not  permitted  to  show  that  in  fact  he  had  not 
received  any  part  of  that  money  (e).  Lord  Northinqton  was 
the  first  who  declined  to  make  an  executor  liable  merely 
because  he  had  joined  in  a  receipt.  He  laid  down  that  a 
receipt  was  evidence,  and  ought  not  to  operate  as  an 
estoppel.  The  distinction  between  trustees  and  executors, 
he  said,  was  simply  a  difference  in  the  strength  of  the 
evidence  ;  **  a  joint  receipt  given  by  executors  is  a  stronger 
proof  that  they  actually  joined  in  the  receipt,  because 
generally  they  have  no  occasion  to  join  for  conformity  **  (/). 

(d^  Fellows  V.  Mitchell  (1705),  1  P.  Wm«.  81. 

(0  Murrell  r.  G)x  (1708),  1  Eq.  Abr.  247,  pi.  3 ;  2  Vem.  570 ; 
Harrison  v.  Graham  (t,  Hardw.),  1  P.  Wms.  241  n.  (y)  ;  Stidler  v. 
Hobbs  (1786),  2  Bro.  C.  C.  114.  Ijord  llARCOURT  was  of  opinion  that, 
though  an  executor  would  be  charged  in  such  a  case  at  the  instance  of 
creditors,  equity  here  following;  the  law,  he  would  not  be  charged  at  the 
instance  of  legatees,  "  the  joining  in  the  receipt  being  but  matter  of  form, 
whereas  the  substantial  part,  and  which  alone  is  to  he  regarded  in  con- 
science, is  the  actual  receipt  of  the  money"  (^Churchill  v.  Uobson  (1713), 
1  F.  Wms.  241 ;  1  Salk.  318). 

(/)  Westley  v.  aark  (1759),  1  Ed.  357.  This  view  was  adopted  by 
Lord  Alvanlet  in  Hovey  v.  BlaUeman  (1799),  4  Ves.  596.  Lord  Eldon, 
howeyer,  constantly  lamented  that  the  simple  and  iniquitous  rule  had  not 
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The  rule  as  laid  down  by  Lord  Nobthinqton  is  now  the 
law  (g). 

There  is  some  authority  for  saying  that  even  at  law  an  Liability  for 
executor  might  be  made  liable  for  assets  which  he  had  lost  [*^^^^  ^* 
to  the  estate  by  neglecting  to  sue  for  them  (h).  It  is  clear 
that  in  equity  he  may  be  made  liable  on  a  proper  case 
being  shown  for  assets  which,  but  for  his  wilful  neglect  or 
default,  would  have  come  to  his  hands  (i).  His  liability  for 
wilful  neglect  or  default  is  the  same  as  a  trustee's ;  and  he 
is  protected  from  liability  under  the  circumstances  under 
which  a  trustee  is  protected  {k).  An  executor  who  has  acted 
but  has  not  proved  cannot,  it  appears,  be  made  Hable  for 
failure  to  get  in  assets.  He  is  only  liable  for  assets  actually 
received  (Q. 

It  is  the  duty  of  an  executor  to  enforce  all  claims  which  When  claizuB 
enure  for  the  benefit  of  his  testator's  estate  ;  e.g.,  to  sue  for  ^^orced 
debts  due  to  the  testator,  or  to  set  aside  transactions  voidable  directly  by 
as  against  the  testator.     As  a  general  rule,  the  creditors  or  i^g^^^  ^^ 
legatees  of  a  testator  are  not  entitled  to  prosecute  such 
claims  in  their  own  name.     It  was  settled  in  equity,  at  an 
early  time,  that  a  creditor  or  legatee  was  entitled  to  sue  a 
debtor  to  the  estate  if  the  executor  was  insolvent  or  was  in 
collusion  with  the  debtor  (m).     So  he  can  sue  the  surviving 
partners  of  the  testator  for  an  account  wherever  the  relation 
between  the  executors  and  the  surviving  partners  is  such  as 
substantially  to  impede    the  executors  from    prosecuting 
against  the  surviving  partners  the  rights  of  the  parties 
interested  in  the  estate  (n).     Where  the  acts  and  conduct  of 

been  retained,  which  made  an  executor  liable  whenever  he  joined  in  a  receipt 
nnnecessarily  (^Chnmbers  v.  Minehin  (1802),  7  Ves.  186,  p.  198  ;  Brice  v. 
Stoker  (1805),  11  VeB.  319,  p.  325  ;  Walker  v.  Symondt  (1818),  3  Sw.  1, 
p.  64). 

(^)  See  In  re  Fryer  (1857),  3  Jnr.  (N.S.)  485. 

(h)  Wentworth,  Office  of  Executors,  2nd  ed.,  p.  172  ;  Hay  ward  v. 
Kinsey  (1700),  12  Mod.  B68,  p.  573. 

(i)  Lowjfan  v.  Copeland  (1787),  2  Bro.C.  C.  156 ;  Tebhs  t.  Carpenter 
(1816),  1  Madd.  290. 

(ifc)  P.  166. 

(0  Lotory  v.  Fulton  (1838),  9  Sim.  115,  p.  123.  See  In  re  Stevens, 
[1898]  1  Ch.,  p.  178. 

(w<)  BieUey  y.Donington  (1737),  2  Eq.  Abr.253,  i)l.  10  ;  FraneUyny, 
Fern  (1740),  Bam.  C.  30,  p.  32. 

(«)  TravU  v.  Milne  (1851),  9  Ha.  141,  p.  150. 
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the  executor  himself  are  impeached,  e.g,,  where  he  has  made 
an  improper  purchase  of  the  assets,  relief  which,  as  against 
a  stranger,  could  only  be  sought  by  the  executor,  may  be 
obtained  at  the  suit  of  a  creditor  or  legatee  (o).  The  mere 
refusal  of  the  executor  to  sue  an  alleged  debtor  to  the 
estate  does  not  entitle  a  legatee  to  sue.  The  legatee  must 
show  special  circumstances,  e.g.j  that,  unless  he  were 
allowed  to  sue,  the  asset  would  probably  be  lost  to  the 
estate  {p). 

Liability  As  regards  the  liability  of  an  executor  for  the  loss  of 

i^aag^  assets,  there  was  perhaps  a    difference  between  law  and 

equity.  According  to  Lord  Ellenborouqh,  an  executor 
could  not  discharge  himself  of  assets  once  received  by 
showing  that  they  had  been  lost  without  any  negligence  on 
his  part,  e.g,,  by  fire  or  robbery.  He  could  only  discharge 
himself  by  showing  that  they  had  been  taken  out  of  his 
hands  by  the  king's  enemies  (q).  Other  authorities  at  law 
took  a  milder  view  (r),  and  it  is  clear  that  in  equity  an 
executor  is  in  the  position  of  a  gratuitous  bailee  and  cannot 
be  charged  with  the  loss  of  his  testator's  assets  unless  he 
has  been  guilty  of  default  (s).  An  executor  who  has  assets 
in  hand  sufficient  to  pay  an  interest-bearing  debt  but  who 
neglects  to  pay  it  will  be  disallowed  interest  in  arrear  paid 
by  him  (t).  In  Turner  v.  Turner  (u),  it  was  held  that  an 
executor  was  justified  as  against  a  legatee  in  paying  a 
simple  contract  debt  not  bearing  interest  in  preference  to 
a  specialty  debt  bearing  interest.  This  case  was  cited 
without  disapproval  by  the  Court  of  Appeal  in  In  re 
Stevens  {x).    In  that  case  executors  did  not  prove  a  will 

(o)  Beningfield  v.  Baxter  (1886),  12  App.  Cas.  167. 

Ip)  Yeatman  v.  Yeatman  (1877),  7  Ch.  D.  210. 

Iq)  Crime  v.  Smith  (1806),  7  East,  246.  p.  258. 

(r)  Wentworth,  2nd  ed.,  p.  174  ;  Com.  Dig.  Assets  (D.). 

(jt)  Executors  of  Lady  Croft  v.  Lyndscy  (1676),  Freem.  Ch.  1  ;  Jones  v. 
LewU  (17.51),  2  Ves.  sen.  240;  Knight  v.  Earl  of  Plymouth  (1747), 
1  Dick.  120  ;  Massey  v.  Banner  (1820),  1  J.  &  W.  241,  247  ;  Job,  v.  Job 
(1877),  6  Ch.  D.  562. 

(0  Seatnun  v.  Bee  (1672),  2  Lev.  40;  ffall  v.  Hallet  (1784)  1  Cox 
C.  C.  134.  In  Robinson  y.  Gumming  (1742),  2  Atk.  409,  the  executor 
was  allowed  interest  for  fifteen  years  on  his  own  bond  debt  on  the  ground 
that  he  nerer  had  assets  to  pay  the  whole,  and  was  not  compellable  to  take 
payment  piecemeal. 

(tt)  (1819),  IJ.  &  W.  39.  (a?)  [1898]  1  Ch.  162. 
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until  nearly  seven  years  after  their  testator's  death.  Part 
of  his  assets  consisted  of  a  policy  on  his  life  which  was 
mortgaged  by  deposit  for  more  than  the  amount  of  the 
policy.  The  insurance  company  refused  to  pay  the  policy 
until  the  will  had  been  proved.  The  executors  until  pro- 
bate paid  interest  at  five  per  cent,  to  the  mortgagee.  The 
insurance  company  when  they  paid  the  policy  paid  interest 
at  one  per  cent.  The  executors  had  not  assets  in  their 
hands  sufficient  to  pay  the  debts  including  that  due  to  the 
mortgagee.  A  residuary  legatee  sought  to  make  them  liable 
for  the  difference  between  the  interest  which  they  paid  and 
that  which  they  received.  It  was  held  that  the  executors 
could  not  be  charged  on  the  ground  of  wilful  default  in  not 
getting  in  the  policy,  as  they  were  not  entitled  to  receive 
the  moneys  without  the  consent  of  the  mortgagee.  It  was 
also  held  that  they  were  not  liable  for  omitting  to  pay  off 
the  mortgage  debt  as  they  never  had  assets  in  hand 
sufficient  for  its  payment.  Vaughan- Williams,  L.J.,  who 
was  of  opinion  that  an  executor  might  be  chargeable  in 
-equity  with  damages  for  negligent  administration,  thought 
that  in  this  case  neglect  to  take  out  probate  was  not  neglect 
of  any  duty  which  the  executor  undertook  by  acting  as 
executor  and  that  the  damages,  if  any,  were  too  remote. 

At  common  law,  an  executor   was  chargeable  with  all  Liability 
assets  come  to  the  hands  of  a  co-executor,  the  possession  ^°^®^*®*^^ 
of   one   being   the  possession  of  all  (t/).       In  equity,  one  co-executor, 
•executor  may  be  made  liable  for  the  acts  and  defaults  of 
another    executor    under    one    or  other  of  the  following 
conditions  :    (a.)  An    executor  is    only  liable    under  the 
common  account  for  his  own   receipts  or  the  receipts  of 
his  agent.     He  can  therefore  only  be  made  liable  under  the 
common  account  for  the  receipts  of  a  co-executor  where 
the  co-executor  is  his  agent  to  receive  the  assets  in  question, 
(b.)  An  executor  who  is  chargeable  with  assets  cannot  dis- 
charge himself  except  by  a  disposition  made   in  the  due 
administration  of  the  estate.     If  he  transfers  assets  to  a 
co-executor,  he  remains  chargeable  with  them  unless  the 

(y)  Wentworth,  2nd  ed.,  p.  143. 
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transfer  was  a  proper  transfer  to  be  made  in  the  admini- 
stration, (c.)  An  executor  may  also  be  made  liable  under 
the  head  of  wilful  default  for  not  exercising  proper  super- 
vision over  his  co-executor,  and  for  allowing  him  to  retain 
assets  in  his  possession  which  ought  to  have  been  placed 
under  the  custody  of  both. 

Liability  for  (a.)  If  two  executors,  A.  and  B.,  join  in  a  sale  of  assets 
unprop^ly  which  can  only  be  disposed  of  with  the  concurrence  of  both, 
sold.  and  B.  alone  receives  the  proceeds  of  sale,  it  is  clear  that  A. 

cannot,  in  taking  the  common  account,  be  charged  with 
those  proceeds.  But  A.  is  chargeable  prinid  facie  with  the 
value  of  the  property  sold,  and  if  the  sale  was  not  made  in 
the  due  course  of  administration,  he  remains  chargeable 
with  it,  and  can  be  compelled  to  replace  it  with  the 
accumulated  dividends  (z).  In  Lord  Shipbrook  v.  Lord 
Hinchinbrook  (a),  three  executors  joined  in  executing  a 
power  of  attorney  to  the  fourth  for  the  sale  of  bank 
annuities  standing  in  their  joint  names,  upon  his  represen- 
tation that  the  proceeds  were  required  for  the  purpose  of 
paying  debts.  The  executors,  said  Lord  Eldon,  were 
bound  to  use  ordinary  and  reasonable  diligence  to  inquire 
whether  the  representation  of  their  co-executor  was  true, 
especially  as  more  than  two  years  had  passed  since  the 
death  of  the  testatrix.  They  were  therefore  charged  with 
the  amount  of  bank  annuities  sold,  and  interest,  less  any 
part  of  which  the  proceeds  had  been  applied  in  paying 
debts.  His  lordship  refused  to  hold  them  liable  for  more, 
although  the  co-executor  had  in  his  possession  a  large  fund 
available  for  paying  debts.  He  pointed  out  that  they  could 
only  be  made  liable  for  more,  if  it  could  be  proved  that  by 
applying  the  fund  in  their  possession  to  the  debts  they 
had  actively  lost  the  fund  which  they  never  did  jointly 
possess,  but  which  had  been  possessed  solely  by  the  other 
executor. 

(z)  Chambers  v.  Minchin  (1802),  7  Ves.  186,  p.  190  ;  Lord  Ship- 
brook  V.  Lord  Hinchinbrook  (1805),  11  Ves.  252. 

(a)  (1805),  11  Ve«.  252  ;  (1810),  16  Ves.  477,  p.  480.  Underwood  v. 
Stevens  (1816),  1  Men.  712,  is  very  similar.  Contrast  Terrell  v.  Matthews 
(1841),  1  Macn.  &  G.  433  n. 
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(b.)  If  executor  A.  puts  assets  into  the  hands  of  executor  Liability 
B.,  6.  becomes  A/s  agent  and  A.  is  under  the  same  liability  executor 
for  B/s  acts  as  he  would  be  if  B.  had  been  a  stranger  employed 
employed  by  him.  If  the  transfer  of  the  assets  to  B.  was  ^ 
**  unnecessary,"  i.e.,  not  required  for  the  purposes  of  the 
administration,  A.  is  liable  for  any  misapplication  of  them 
by  B.  Even  where  the  transfer  to  B.  was  **  necessary  "  A. 
is  bound  to  see  that  the  assets  do  not  remain  in  B/s  hands 
longer  than  is  required  for  performing  the  object  for  which 
he  received  them,  and  A.  is  liable  for  their  misapplication 
if  it  arises  from  his  neglect  to  supervise  B.  (b),  "The 
meaning  of  a  person's  appointing  more  executors  than 
one,"  said  Clarke,  M.E.,  in  Townsend  v.  Barber  (c),  **  is 
that  they  may  be  a  check  or  a  caution  to  each  other,  and  I 
take  it  to  be  a  general  rule,  that  where  one  executor 
receives  the  whole  or  part  of  his  testator's  estate,  and  pays 
it  over  voluntarily  and  unnecessarily  to  his  co-executor,  and 
the  same  is  embezzled ;  if  embezzled  or  lost,  he  who  so  paid 
it  over  is  answerable."  In  CUyugh  v.  Bond  (d)  administra- 
tion of  an  estate  was  granted  to  A.  and  B.  The  assets  of 
the  intestate  were  paid  into  a  bank  to  the  joint  account  of 
A.  and  B.'s  husband.  B.'s  husband  died.  A.  drew  out  the 
balance  of  the  fund  and  absconded.  Lord  Cottenham  held 
that  the  estate  of  B.'s  husband  was  liable  for  the  money 
lost.  By  depositing  the  money  in  his  own  name  and  A.'s, 
he  excluded  B.  from  ever  possessing  control  over  A.  in 
respect  of  it.  The  deposit,  therefore,  was  an  act  by  which 
without  necessity  one  of  the  personal  representatives  who 
had  at  one  time  possession  was  excluded,  and  by  which 
exclusive  possession  was  likely  to  vest  in  a  person  not 
entitled  to  it.  In  Candler  v.  Tillett  (e),  Romilly,  M.R., 
laid  down  the  law  in  a  sentence  which  (as  modified  by 
Lord  Justice  Kay  in  In  re  Gasquoine  (/) ),  stands  thus : 
*'  If  one  executor  unnecessarily  does  any  act  which  enables 

(J)  Townsend  v.  Barber  (1763),  1  Dick.  356  ;  Sadler  v.  Hohht  (1786), 
2  Bro.  C.  C.  114  ;  aough  v.  Bond  (1838),  3  My.  &  Cr.  490,  where  the 
executor  was  held  liable ;  Baoon  v.  Bacon  (1800),  5  Ves.  331  ;  Ex  parte 
QHffin  (1826),  2  Gl.  &  J.  114  ;  In  re  Gasquoine,  [1894]  1  Ch.  470,  where 
be  was  not  held  liable. 

(^)  Supra.  (e)  (1855),  22  B.  257. 

(rf)  Supra.  (/■)  Supra. 
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Liability 
on  ground 
of  wilful 
default. 


his  co-executor  to  obtain  sole  possession  of  money  belonging 
to  the  testator's  estate,  which,  but  for  that  act,  he  could  not 
have  obtained  possession  of,  and  this  money  is  afterwards 
misapplied,  the  executor,  who  thus  enables  his  co-executor 
to  obtain  possession  of  the  money,  is  Hable  to  make  good 
the  loss."  In  In  re  Gasqiioine  (g),  executors  A.,  B.  and  C. 
unregistered  certain  bonds  registered  in  the  testator's  name 
and  put  them  into  the  hands  of  C,  a  stockbroker,  to  sell. 
C.  was  in  good  repute  and  had  been  employed  by  the 
testator.  The  will  authorised  him  to  charge  for  stock- 
broking  business  done  for  the  estate.  C.  sold  the  bonds  in 
November  and  absconded  with  part  of  the  proceeds  in  the 
following  May.  The  Court  of  Appeal  held  that  A.  and  B. 
were  not  liable.  It  was  in  the  ordinary  course  of  business 
to  convert  the  registered  bonds  into  bearer  bonds  and  to 
allow  C.  sole  control  over  them.  Nor  was  there  unreason- 
able delay  in  calling  C.  to  accoimt.  He  was  selling  the 
bonds  from  time  to  time,  and  from  time  to  time  paid  money 
into  the  bank  to  the  account  of  the  executors  so  that  there 
was  no  reason  to  suspect  him. 

(c.)  One  executor  may  also  be  liable  on  the  ground  of 
wilful  default  for  not  supervising  the  acts  of  a  co-executor. 
In  Styles  v.  Guy  (h),  the  testator  appointed  Guy  and 
two  Tuckeys  his  executors.  By  his  will  he  directed 
them  to  get  in  his  property  and  hold  it  upon  certain 
trusts.  At  the  testator's  death  Guy  had  in  his  hands 
on  loan  at  interest  without  security  large  sums  belonging 
to  the  testator.  The  other  executors  left  the  money  in 
Guy's  hands  for  more  than  six  years  after  the  testator's 
death.  Guy  then  absconded  insolvent.  The  Tuckeys 
were  charged  with  •  the  amount  due  from  Guy  to  the 
testator  at  the  testator's  death,  with  interest.  It  is  the 
duty  of  axi  executor,  said  Lord  Cottenham,  to  call  in  and 
collect  such  parts  of  the  estate  as  are  not  in  a  proper  state 
of  investment.  It  is  his  duty  as  much  when  the  property 
is  in  the  hands  of  a  co-executor  as  when  it  is  in  the  hands 
of  a  stranger  to  the  estate.  It  is  the  duty  of  all  executors 
to  watch  over  and,  if  necessary,  to  correct  the  conduct  of 


07)  [181)4]  1  Ch.  470. 


W  (1849),  1  MacD.  &  G.  422. 


Invariable  Liabilitibs  of  the  Executor.  605 

each  other.  Passiveness,  in  many  cases,  furnishes  no  pro- 
tection, but  an  executor  may  be  Hable  for  negligence  and 
inattention  in  not  interfering  with  and  taking  proper 
measures  to  prevent  or  correct  the  improper  conduct  of  his 
co-executor.  In  Williams  v.  Nixon  (i),  a  testator  gave  his 
residue  to  his  executors  A.  and  B.  upon  certain  trusts.  A. 
received  the  dividends  but  neglected  to  invest  a  surplus 
directed  by  the  will  to  be  accumulated,  and  when  he 
became  bankrupt  was  largely  in  debt  to  the  estate.  Lord 
Langdale  declined  to  hold  B.  liable.  He  laid  down  that 
"if  an  executor  knows  that  the  moneys  received  by  his 
co-executor  are  not  applied  according  to  the  trusts  of  the 
will  and  stands  by  and  acquiesces  in  it  without  doing  any- 
thing on  his  part  to  procure  the  due  execution  of  the  trusts, 
he  will  in  respect  of  that  negligence  be  himself  charged  with 
the  loss."  In  this  case,  however,  there  was  no  evidence 
that  B.  was  aware  of  the  misappHcation,  and  an  executor, 
said  his  lordship,  is  not  personally  answerable  for  standing 
by  and  permitting  his  co-executor  to  do  that  which,  for 
anything  he  knows  to  the  contrary,  is  a  performance  of  the 
trusts  of  the  will. 

Ill — Executor  de  Son  Tort;  following  Assets,  Etc. 

An  executor  is  protected  against  all  claims,  whether  of  When 
creditors,  of  legatees,  or  of  next-of-kin,  in  respect  of  acts  protected, 
done  by  him,  or  assets  distributed  by  him  under  the 
direction  of  the  court  {k) ;  and  he  is  also  protected,  where 
he  has  distributed  the  assets  under  the  provisions  of  Lord 
St.  Leonard's  Act,  s.  29,  against  all  claims  of  which  he  had 
no  notice  at  the  time  of  distribution.  But  the  rights  of 
creditors,  legatees,  and  next-of-kin  against  the  executor  are 
not  their  only  rights.  First,  they  are  entitled  to  sue  any 
person  who  has  taken  upon  himself  to  act  as  executor, 
although  not  named  executor  in  the  will.  Secondly,  creditors 
may  follow  assets  in  the  hands  of  legatees ;  and,  thirdly, 
one  legatee  may,  under  certain  circumstances,  compel  a 

(0  (1840), '2  B.  472. 

(Jt)  Knatvhhull  v.  Fearnhad  (18B7),  3  My.  &  Cr.  122  ;  Dean  i,  Allen 
(1855),  20  B.  1. 
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co-legatee  to  refund.  Lastly,  where  a  legatee  is  indebted  to 
the  testator,  the  executor  must  retain,  for  the  benefit  of  the 
estate,  so  much  of  the  legacy  as  is  required  to  satisfy  the 
debt. 

Executor  1.  A  stranger  -who  intermeddles  with  the  assets  of  a  deskd 

de  son  tort,  ^^^^  jg  liable  at  law  to  creditors,  and  in  equity  to  creditors 
and  legat'Ces  (Z).  He  is  called  an  executor  d^  son  tort,  that 
is  to  say,  his  intermeddling  imposes  upon  him  the  liabilities 
of  an  executor  (m).  The  question,  what  acts  make  a  man 
executor  de  son  tort,  is  a  question  of  law  (n).  An  executor 
named  in  the  will  who  has  intermeddled  with  the  goods 
before  probate,  is  estopped  from  denying  that  he  is  executor. 
If  he  cannot  justify  himself  when  sued  by  producing  pro- 
bate, he  is  liable  as  executor  de  son  tort  (o).  A  stranger 
who  deals  with  the  assets  by  the  direction  and  under  the 
authority  of  the  executor  or  administrator  is  not  personally 
liable  to  creditors  or  legatees.  It  is  immaterial  that  the 
executor  has  not  proved  when  the  acts  are  done  by  his 
agent  upon  which  it  is  sought  to  make  him  liable  (p).  The 
agent,  however,  to  justify  his  conduct  must  show  that  his 
principal  was  executor,  and  this  he  can  only  do  either  by 
producing  probate  or  letters  of  administration  cum  testamento 
annexo.  If  he  cannot  prove  when  challenged  that  his 
principal  was  executor  he  is  liable  as  an  executor  de  son 
tort  {q).  If  A.,  by  B.'s  direction,  intermeddles  with  the 
assets,  and  B.  afterwards  obtains  administration,  A.  cannot 
be  sued  as  executor  de  son  tort  (r).  But  if  B.,  though 
entitled  to  administer,  dies  before  taking  out  administration, 
both  A.  and  B.  are  hable  as  executors  de  son  tort  (s). 

An  executor  de  son  tort  is  only  liable  to  the  extent  of  the 
assets  come  to  his  hands  (t).  And  he  can  discharge  himself 
in  a  suit  by  the  rightful  personal  representative  to  the  extent 

(0  NichoUon  v.  SJierman  (1665),  1  Ch.  Cas.  57. 

(w)  New  York  Breweries  Co,  v.  Attorney- Oeneraly  [1899]  A,  C.  62. 

(w)  Padffct  V.  Priest  (1787),  2  T.  R.  97. 

(o)  Attorney- General  Y.Xew  York  Breweries  Co.,  [1898]  1  Q.B.  206. 

(;;)  Sykea  v.  Sykes  (1870),  L.  R.  5  C.  P.  113. 

\q)  Attorney- General  v.  New  York  Breweries  Co.,  supra, 

(r)  Foster  v.  Bates  (1843),  12  M.  &  W.  226. 

(*)  Sharland  v.  Mildon  (1846),  5  Ha.  469. 

If)  Hooper  v.  Summersett  (1810),  Wightw.  16. 
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of  payments  properly  made  by  him  (u).  But  he  cannot 
retain  for  his  own  debt,  although  of  a  higher  nature  than 
the  debt  of  the  creditor  suing  (x).  An  executor  de  son  tort 
cannot  be  sued  if  before  action  brought  he  has  paid  over  all 
the  assets  of  which  he  has  taken  possession  to  the  rightful 
personal  representative  ;  but  he  cannot  avail  himself,  to 
defeat  the  action,  of  a  delivery  over  of  the  assets  to  the 
rightful  administrator  after  action  brought  although  admini- 
stration was  not  taken  out  until  action  brought  (y).  Lord 
Cottenham  decided  that  an  executor  de  son  tort  was  not 
protected  if,  before  action  brought,  he  had  settled  an 
account  with  the  rightful  executor  {z).  Wood,  V.-C,  held 
that  he  was  protected,  treating  Lord  Cottenham' s  decision 
as  merely  a  dictum  (a).  An  executor  de  son  tort  is  only 
treated  as  an  executor  for  the  purpose  of  being  charged  and 
not  for  any  other  purpose.  He  does  not  represent  the 
estate  for  the  purposes  of  an  administration  action.  It 
follows  that  where  it  is  sought  to  charge  an  executor  de  son 
tortj  and  where  the  nature  of  the  charge  requires  a  general 
account  of  the  assets  to  be  taken,  the  court  must  have 
before  it  a  properly  constituted  representative  of  the 
deceased  person  (6). 

2.  A  creditor  is  entitled  to  follow  assets  in  the  hands  of  a  Right  of 
legatee,   whether  the    executor    would    or  would  not  be  creditor  to 

follow  imiiotB 

entitled  to  follow  them,  and  whether  the  executor  is  or  is 
not  liable  at  the  suit  of  the  creditor  (c).  The  creditor  is 
entitled  to  follow  legacies  which  have  been  paid  under  a 
decree  for  administration.  That  decree  protects  the  executor, 
but  it  does  not  give  the  legatees  an  indefeasible  title  {d). 
But  a  creditor  cannot  follow  legacies  unless  they  have  been 
paid  out  of  the  testator's  assets.  E,g.,  if  the  legatee  has 
recovered  judgment  against  the  executor  personally,  and 

(u)  Parker  v.  Kelt  (1700),  12  Mod.  467,  p.  471. 
(ar)   Vertum  v.  Curtis  (1792),  2  H.  BL  18. 

(y)  Padget  v.  Priest  (1787),  2  T.  R.  97  ;   Vernon  v.  Curtis,  supra, 
(s)   Carmioliacl  v.  Carmiehael  (1846),  2  Fh.  101. 
(a)  Hill  V.  Curtis  (1865),  L.  R.  1  Eq.  90. 

(ft)  Tyler  y.  Hell  (1837),  2  My.  &  Cr.  89,  109  ;  Penny  t.  Watts  (1846), 
2  Ph.  149  ;  Rowsell  v.  Morris  (1873),  17  Eq.  20. 
(c)  March  v.  Russell  (1837),  3  My.  &  Cr.  31. 
{d)  David  v.  Frovod  (1833),  1  My.  &  K.  200. 
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the  executor  has  paid  out  of  his  own  moneys,  the  creditor 
cannot  make  the  legatee  refund  (e).  The  creditor  is  entitled 
to  follow  assets  in  the  hands  of  a  specific  legatee,  although 
the  personal  estate  of  the  testator  not  specifically  bequeathed 
was  more  than  sufficient  at  his  death  to  discharge  all  hi& 
liabilities  (/).  Where  the  assets  have  been  in  part  dis- 
tributed, the  creditor  is  only  entitled  to  recover  from  a  fund 
remaining  in  court  to  the  credit  of  some  legatees  that  pro- 
portion of  the  debt  which,  as  between  themselves  and  the 
other  legatees,  they  would  be  liable  to  pay  (g). 

The  right  to  follow  legacies  is  equitable  only,  and  therefore 
the  legatee  is  entitled  to  set  up  equitable  defences.  Thus, 
relief  will  be  refused  if  the  creditor  has  actively  consented 
to  the  distribution  of  the  assets,  or  if  he  has  delayed 
bringing  forward  his  claim  until  the  rights  and  liabilities- 
of  the  legatees  have  been  varied  (h).  Where  a  legacy  has 
been  assented  to  by  the  executors,  and  the  legatee  deals  * 
with  it  for  valuable  consideration,  unsatisfied  creditors  can 
in  equity  follow  the  legacy  as  against  purchasers  who  have 
notice  that  there  are  debts  of  the  testator  unsatisfied,  but 
not  as  against  purchasers  who  have  no  notice ;  and  it  is 
immaterial  whether  the  legal  title  is  outstanding  in  the 
assets  comprised  in  the  legacy,  or  whether  the  purchaser 
has  or  has  not  obtained  the  legal  title  or  its  equivalent  (i). 
The  same  principle  applies  to  purchasers  from  an  executor 
who  is  also  a  legatee  or  residuary  legatee,  and  who  deals 
for  value  with  an  asset.  If  he  deals  with  such  an  asset  to 
secure  or  in  payment  of  a  private  debt,  the  purchaser 
cannot  defend  himself  as  purchasing  from  an  executor,  but 
he  can  treat  the  mortgage  or  sale  as  an  assent  by  the 
executor  to  the  legacy,  and  thus  he  is  in  the  same  position 
as  if  he  had  purchased  from  a  legatee  {k).    This  principle 

(«?)  In  re  Brogden  (1888),  38  Ch.  D.  546. 

(/)  Darieit  v.  McoUon  (1808),  2  De  G.  &  J.  693. 

(J)   GiUe*pie  v.  Alexander  (1827),  3  Rnss.  130. 

(70  Ridgway  v.  Newstead  (1861),  3  D.  F.  &  J.  474  ;  Blake  v.  Gale 
(1886),  32  Ch.  J).  671. 

(0  Chamberlain  v.  Chamberlain  (1675),  1  Ch.  Cas.  256  ;  BUkes  T. 
Broadviead  (1860),  2  Gif.  113  ;  2  De  G.  F.  &  J.  666. 

(A)  Nvgent  v.  Gijf'ord  (1738),  1  Atk.46S  ;  West  t.  Hardw.  494  ;  Afead  v,. 
Lord  Orrery  (1745),  3  Atk.  235  ;  Whale  v.  Booth  (1784),  4  T.  R.  626, 
n.  (a)  ;  Taylor  v.  Hawkins  (1803),  8  Ves.  209  ;  Starry  v.  Walsh  (1864),. 
18  B.  659  ;  Graham  t.  Brummmid,  [1896]  1  Ch.  968. 
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does  not  apply  where  the  executor  has  not  so  far  parted 
with  his  control  over  the  asset  as  to  prevent  his  having 
recourse  to  it  in  order  to  satisfy  creditors  subsequently 
appearing.  If  he  can  have  recourse  to  it,  so  can  the 
unsatisfied  creditors  (Z).  So,  if  the  court,  administering 
the  testator's  estate,  retains  the  control  over  an  asset,  it 
can  apply  it  in  favour  of  creditors  at  any  time,  notwith- 
standing that  the  legatee  may  have  dealt  with  it  for  valuable 
consideration  (w). 

3.  The  right  of  the  creditor  to  follow  a  legacy  is  larger  Right  of 
than  that  of  a  co-legatee.     If  there  is  a  deficiency  of  assets,  ,^^0- 
and  the  executor  pays  one  of  the  legatees  in  full,  whether  legatee 
voluntarily  or  under  compulsion  of  suit,  the  others  shall  ^  ^^  ' 
make  the  legatee  refund  in  proportion  (w).     On  the  other 
hand,  if  the  assets  are  originally  sufficient  to  satisfy  all  the 
legacies,  and  one  of  the  legatees  procures  payment,  whether 

by  means  of  or  without  a  suit,  and  afterwards  the  executor 
wastes  the  assets,  or  assets  are  lost  without  any  default  on 
his  part,  so  that  they  are  insufficient  to  discharge  the 
remaining  legacies,  the  unsatisfied  legatees  cannot  make 
the  satisfied  legatee  refund.  A  legatee  is  only  obliged  to 
refund  where  the  payment,  at  the  time  of  making  it,  would 
be  a  devastavit  by  the  executor  (0).  On  the  same  principle, 
one  of  several  residuary  legatees  in  equal  shares  cannot 
be  made  to  refund  in  order  that  the  shares  of  residue  may 
be  equalised  (2?). 

4.  Where  a  creditor  gives  a  legacy  or  share  of  residue  to  his  Retaining 
debtor,  the  creditor's  executor  is  entitled  to  retain  a  sufficient  ?l^re  of 

i  nde D  tod 

part  of  the  legacy  to  satisfy  the  debt(g).    An  executor  cannot  Watee. 
retain  as  against  a  specific  devise  (r),  or  as  against  a  specific 

(0  Noble  V.  Brett  (1858),  24  B.  499. 

(w)  Jlmtper  v.  SmaH  (1875),  1  Ch.  D.  90. 

(«)  Anon.  (1718),  1  P.  Wma.  496. 

(0)  Newman  v.  BaHon  (1690),  2  Vera.  205  ;  WalcoU  v.  Hall  (1788), 
2  Bro.  C.  C.  306  ;  1  T.  Wms.  496  n. ;  Fenurick  t.  CUrhe  (1862),  4  De  G. 
F.  &  J.  240. 

(p)  Peterson  v.  Peterson  (1866),  L.  R.  3  Eq.  Ill ;  In  rs  Winsloic. 
[1890j46Ch.D.  249. 

iq)  Jeffs  V.  Wood  (1723),  2  P.  Wma.  128  ;  "lilies  v.  areenhill  (1860), 
29  B.  376. 

(r)  The  inability  to  retain  as  agajnRt  a  legal  devise  (^Ex  parte  Barff 
(1849),  De  G.  613)  has  been  put  on  the  ground  that  a  legal  devise  is 

p.s.  2  R 
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bequest  of  leaseholds,  or  the  bequest  of  a  specific  chattel,  as 
the  debt  and  the  specific  gift  cannot  be  measured  one  against 
the  other.  But  he  can  retain  as  against  a  specific  gift  of 
the  profits  of  a  business  (s).  Where  executors  have  appro- 
priated a  sum  of  stock  to  meet  a  legacy,  the  executors 
cannot  impound  the  legacy  to  satisfy  a  debt  due  to  their 
testator  from  the  legatee  (t).  The  right  of  the  executor  to 
resist  payment  has  been  justified  either  on  the  ground  that 
a  legatee  who  owes  money  to  his  testator  has  assets  of  the 
testator  in  his  hands,  and  may  pay  his  legacy  pro  tanto  out 
of  those  assets,  or  on  the  ground  that  it  is  against  conscience 
for  the  legatee  to  take  anything  out  of  the  estate  until  he 
has  made  good  what  he  owes  to  it  {u).  Under  the  old  law, 
where  a  legacy  given  to  a  married  woman  was  payable  by 
law  to  her  husband,  the  executor  might  retain  for  a  debt 
due  from  the  husband,  but  his  right  of  retainer  was  subject 
to  the  wife's  equity  to  a  settlement  (a;).  The  executor  may 
retain  in  respect  of  a  debt  barred  by  the  Statute  of  Limita- 
tions. The  statute  21  James  I.  c,  16,  only  takes  away  the 
remedy  against  the  debtor,  and  leaves  the  right  untouched  (^). 
The  executor  of  A.  may  retain  a  debt  not  merely  where  it 
was  originally  incurred  to  A.,  but  also  where  it  was  incurred 
to  B.,  of  whom  A.  is  residuary  legatee,  if  it  was  ascertained 
during  A.'s  life  that  there  was  a  clear  residue  of  B.'s  estate 
exclusive  of  the  debt,  i.e.,  if  A.  during  his  life  became  owner 
of  the  debt  in  equity  for  his  own  use  {z). 

Where  a  legatee  assigns  his  legacy,  the  executor  is 
entitled  to  retain  as  against  the  assignee.  He  may  retain 
in  respect  of  a  liability  to  the  testator  which  does  not 
ripen  into  a  debt  till  after  the  assignment,  or  in  respect  of 

outside  the  daties  of  the  executor,  a  gronnd  cutaiK-aj  bj  the  Land  Transfer 
Act,  1897  (60  &  61  Vict.  c.  65) ;  but  it  may  also  be  pat  on  the  ground 
stated  in  the  text. 

(*)  In  re  Taylor,  [1894]  1  Ch.  671. 

(0  Ballard  v.  Marsden  (1880),  14  Ch.  D.  374. 

(w)  Courteruty  v.  WUliams  (1844),  S  Ha.  539,  p.  553,  on  appeal 
(1846),  15  L.  J.  Ch.  204,  p.  208. 

(a?)  Banking  t.  Barnard  (1820),  6  Madd.  32 ;  In  re  Briant  (1888), 
89  Ch.  D.  471. 

(y)  Courtenay  ▼.  Willmmi^  supra, 

(«)  Botujield  v.  Lawford  (1863),  1  De  G.  J.  &  S.  459. 
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the  costs  of  an  action  for  administration  in  which  judgment 
was  not  given  till  after  the  assignment  (a). 

Where  a  legatee  becomes  bankrupt  after  the  testator's 
death,  his  trustee  in  bankruptcy  is  liable  to  all  such  right  of 
retainer  as  the  legatee,  if  not  bankrupt,  would  have  been 
liable  to  (b).  Where  the  liability  of  the  legatee  is  only  a 
contingent  liability  at  the  testator's  death,  the  executor  is 
entitled  to  retain,  although  the  legatee  becomes  bankrupt 
before  the  liability  has  ripened  into  a  debt  (c).  If,  how- 
ever, the  executor  proves  in  the  bankruptcy,  his  right  of 
retainer  is  gone  (d).  If  the  testator  was  surety  for  a  debt 
due  from  the  bankrupt  legatee,  and  the  principal  creditor 
proves  in  the  bankruptcy,  the  right  of  retainer  is  also 
gone  (e).  The  right  is  a  right  to  pay  out  of  the  fund  in 
hand.  It  can  only  arise  where  the  same  person  is  entitled 
to  receive  the  debt  and  liable  to  pay  the  legacy  or  fund. 
Where  the  debtor  becomes  bankrupt  in  the  testator's  hfe- 
time,  the  executor  is  never  entitled  to  receive  the  debt  from 
him.  He  is  only  entitled  (if  the  bankruptcy  remains  open  at 
the  testator's  death)  to  receive  a  dividend  in  the  bankruptcy. 
He  is  therefore  not  entitled  to  retain  out  of  the  legacy  (/). 

The  right  of  retainer  may  also  be  exercised  by  trustees  of 
a  residue  of  real  and  personal  estate  held  upon  trust  for 
conversion,  as  against  a  residuary  legatee  who  is  indebted 
to  the  testator  (g), 

B. — Administration  of  Eeal  Estate. 

The  real  property  of  a  dead  man  vested  directly  in  his  Rights  of 
heir  or  devisee,  and  it  was  originally  only  subject  at  common  J]J^^^j|^^ 
law  to  the  claims  of  creditors  either  by  judgment  or  by  against  land 
specialty  in  which  the  heirs  were  bound.     The  liabihty  of 

(a)  Wiliest  V.  OreenJull  (No.  1)  (1860),  29  B.  376  ;  /»  re  KTiajffnan 
(1881),  18  Ch.  D.  300. 

(ft)  Jeffg  V.  Woodj  giipra  ;  Boustfield  v.  Lawford  (1863),  1  De  G.  J.  &  S. 
459. 

(c)  In  re  Watson,  [19,^^^  1  Ch.  926. 

(^  Stamuwrs  v.  Elliott  (1868).  L.  U.  3  Ch.  195. 

le)  In  re  Bitim,  [1896  |  2  Ch.  584. 

(/')  Cherry  v.  Moultbee  (1839),  4  My.  &  Cr.  442;  In  re  Hodgson 
(1878),  9  Ch.  D.  673  ;  In  re  Orpen  (1880),  16  Ch.  D.  202. 

(J)  In  re  Ahennan,  [1891]  3  Ch.  212. 

2k  2 
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the  land  to  these  two  classes  of  creditors  did  not  rest  on  the 
same  principle.  At  common  law,  if  a  creditor  obtained 
judgment  against  A.,  and  A.  died  after  judgment  and  before 
execution,  the  judgment  creditor,  to  affect  the  land,  was 
obliged  to  sue  out  a  scire  facias  against  the  heir  and  terre 
tenants,  and  he  could  not  obtain  a  scire  facias  against  the 
heir  and  terre  tenants  until  his  scire  facias  against  the  legal 
personal  representative  had  proved  ineffective.  The  heir  was 
not  personally  liable  to  satisfy  the  judgment,  he  was  only 
liable  as  terre  tenant.  Originally,  the  judgment  creditor  could 
only  have  execution  a.gainst  the  heir  of  a  moiety  of  the  lands 
which  were  the  ancestor's  at  the  time  of  the  judgment  (h)  ; 
the  Judgments  Act,  1838  (t),  gave  him  execution  against  all 
the  ancestor's  lands,  whether  belonging  to  the  ancestor  at 
the  time  of  the  judgment  or  at  any  time  afterwards.  Where 
a  judgment  creditor  came  into  equity  for  satisfaction  of  his 
particular  debt  out  of  real  assets,  equity  followed  the  law, 
and,  therefore,  before  the  Judgments  Act,  1838,  the  court 
only  directed  a  sale  of  one  moiety  of  the  real  estate  (k). 

Rights  of  At  law,  an  action  of  debt  could  be  brought  against  the 

creditore  at  ^©^^  upon  a  bond  or  covenant  by  the  ancestor  which  was 
law  against  expressed  in  terms  to  bind  the  heir.  The  heir  was  personally 
liable,  but  his  liability  was  limited  to  real  estate  descended 
upon  him  which  he  had  not  parted  with  at  the  time  of  action 
brought.  The  heir  could  plead  to  that  action  that  he 
had  received  nothing  by  descent,  or  that  before  action 
brought  he  had  parted  with  everything  that  he  had  received 
by  descent,  and  that  was  a  perfect  defence  (Z).  The  heir  at 
law  was  originally  only  liable  where  the  legal  estate  in  fee 
descended  upon  him  (m),   but  the   Statute  of  Frauds  (n) 

(fi)  2  Wms.  Saund.  6,  7  a,  72  r,  s. 

(t)  1&2  Vict.  c.  110,8.  11. 

Ik)  Stileman  t.  Ashdown  (1743),  2  Atk.  608 ;  Ambl.  13  ;  Eowe  v. 
Bant  (1751),  1  Dick.  160. 

(0  2  Wms.  Saund.  7  b  ;  MaHin  v.  Martin  (1748),  1  Ves,  sen.  211  ; 
Earl  of  Bath  v.  Earl  of  Bradford  (1754),  2  Ves.  sen.  587  ;  Morley  v. 
Morley  (1855),  6  De  G.  M.  &  G.  610,  p.  621  ;  British  Mutual  InreHm^nt 
Co.  V.  Smart  (1876),  10  Ch.  667,  p.  677. 

(m)  A  devise  to  the  heir  was  originally  considered  as  land  descended 
both  at  law  and  in  equity  iClerk  v.  Smith  (1698),  1  Salk.  241 ;  Plunket  r. 
Penson  (1742),  2  Atk.  290).  This  rule  was  abolished  bj  3  s  4  Will.  4» 
c.  106,  8.  3. 

(n)  Section  10, 
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made  the  corresponding  equitable  estate  assets  by  descent 
in  his  hands.  At  law,  however,  the  equity  of  redemption 
on  a  mortgage  in  fee  was  not  assets  by  descent  (o),  although 
the  reversion  of  a  mortgage  for  a  term  of  years  was  {p).  The 
Statute  of  Fraudulent  Devises  (g)  provided  (r)  that  where 
any  heir-at-law  was  liable  to  pay  the  debt  of  his  ancestor  in 
respect  of  real  estate  descending  to  him  and  he  sold  or 
aliened  the  same  before  action  brought,  he  should  be  answer- 
able for  the  debt  in  an  action  of  debt  to  the  value  of  the  land 
sold.  Creditors  were  to  be  preferred  as  in  actions  against 
executors.  Execution  was  to  be  taken  out  upon  the  judg- 
ment obtained  against  the  heir  as  if  the  same  were  his  own 
proper  debt.  But  land  bond  fide  aliened  before  action 
brought  was  not  liable  to  execution;  and  this  provision 
extends  to  every  alienation  for  valuable  consideration,  e.g., 
to  a  marriage  settlement  (s). 

At  common  law,  a  devisee  was  not  liable  to  specialties  in  Rights  of 
which   the  heirs   were   bound,  because   the    descent  was^P^j^^^^ 
broken.     The  Statute  of  Fraudulent  Devises  (t)  provided  (t*)  law  against 
that  all  wills  of  real  estate  of  which  the  testator  was  seised  ^^^^ee. 
in  fee  simple  in  possession,  reversion,  or  remainder,  or  had 
power  to  dispose  by  will,  should  be  void  as  against  creditors 
by  specialty  in  which  the  heirs  were  bound.     A  creditor  in 
such  a  case  could  bring  an  action  of  debt  against  the  heir 
and   devisee   jointly  (x).     A  devisee  made  liable  by  the 
Act  was  chargeable  in  the  same  manner  as  the  heir-at-law, 
although  the  land  devised  to  him  was  aliened  before  action 
brought  (y).    A  trust  estate  was  assets  in  his  hands,  as 
it  was  in  the  hands  of  the  heir ;   and  an  alienee  for  value 
from  the  devisee  was  protected  to  the  same  extent  as  an 

(o)  Plunket  v.  PeJism  (1742),  2  Atk.  290.  It  is  incorrect  to  say  that 
the  eqaitj  of  redemption  on  a  mortgage  in  fee  was  made  legal  assets  by 
3  &  4  Will.  4,  c.  104  iFoiter  v.  Handley  (1851),  1  Sim.  (N.8.)  200).  It 
was  made  equitable  a&sets,  but  subject  to  the  proviso,  since  repealed,  giving 
a  preference  to  specialty  creditors  in  which  the  heirs  were  bound. 

ip)  Cole  V.  Warden  (1686),  1  Vem.  410. 

Iq)  3  Will.  &  M.  c.  14.  This  Act  was  repealed,  but  substantially 
re-enacted  by  11  Geo.  4  &  1  Will  4,  c.  47. 

(r)  Section  4, 

(*)  Spackman  ▼.  Timbrell  (1837),  8  Sim.  253  ;  Richardson  v.  Horton 
(1843),  7  B.  112. 

(t)  Supra.  (flj)  Section  2. 

(w)  Section  1.  (y)  Section  6. 
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alienee  from  the  heir.  A  later  statute  (z)  enabled  a  creditor 
to  bring  an  action  against  the  heir  and  devisee  to  recover 
damages  for  a  breach  of  covenant  made  by  the  devisor,  and 
enabled  the  creditor,  if  there  was  no  heir-at-law,  to  sue  the 
devisee  solely. 

Just  as  a  creditor  by  specialty  in  which  the  heirs  were 
boimd  could  at  law  sue  the  heir  and  (after  the  Statute  of 
Fraudulent  Devises)  the  heir  and  devisee  jointly — he  had  the 
same  right  in  equity  (a).  The  remedy  in  equity,  however, 
gradually  diverged  from  the  remedy  at  law.  First,  at  com- 
mon law  the  heir  could  not  defend  himself  by  pleading 
that  there  was  an  executor,  and  that  the  executor  had 
assets  (b).  In  equity,  the  executor  was  a  necessary  party 
to  the  suit,  as  the  heir  and  devisee  were  entitled  to 
indemnity  out  of  the  personal  assets  (c).  Secondly,  it  was 
held  in  equity,  that,  though  a  bond  creditor  who  only  sought 
satisfaction  out  of  the  personal  assets  could  sue  for  himself 
exclusively,  yet,  if  he  sued  the  heir  or  devisee,  whether  he 
sued  professedly  on  behalf  of  the  other  bond  creditors  or 
not,  the  decree  would  operate  in  favour  of  all  other  bond 
creditors.  The  reason  was,  that  a  sale  of  the  real  estate 
could  not  be  effectively  directed  unless  all  the  creditors  by 
specialty  were  bound  by  the  decree  (d).  Thirdly,  where  a 
creditor  by  specialty  in  which  the  heir  was  bound  came  into 
equity  for  relief  against  the  heir  or  devisee,  there  is  some 
authority  for  saying  that  courts  of  equity  did  not  confine  the 
creditor's  remedy  to  those  assets  which  were  properly  assets 
at  law,  but  extended  it  to  an  equity  of  redemption  on  a 
mortgage  in  fee.  The  cases,  however,  are  conflicting  (e), 
and  it  is  in  accordance  with  principle  to  hold  that  equity  in 
this  respect  followed  the  law,  and  that  the  only  case  in  which 


(z)  11  Geo.  4  &  1  Will.  4,  c.  47. 

(a)  Oawhr  v.  Wade  (1707),  1  P.  Wms.  99. 

(ft)  2  Wms.  Saund.  7  b. 

(c)  Oalton  T.  Hancock  (174.S),  2  Atk.  427,  p.  436  ;  Madox  v.  Jackson 
(1746),  3  Atk.  405. 

(d)  Martin  v.  Martin  (1748),  1  Vcs.  sen.  211  ;  Bedford  v.  Lci^h 
(1785),  2  Dick.  707  ;  Morley  v.  Morley  (1855),  5  l)e  G.  M.  &  G.  610,  p.  622. 

{e)  Solley  v.  Ooioer  (1688),  2  Vera.  61,  states  that  the  equity  of  redemp- 
tion of  an  inheritance  is  assets  to  satisfy  a  bond  debt.  Contra  Bennett  v. 
Box,  cited  1  Vera.  410  ;  1  Ch.  Ca.  148. 
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a  bond  debt  was  payable  out  of  an  equity  of  redemption 
was  where  the  heir  or  devisee  sought  to  redeem  a  mortgage 
made  by  the  devisor  or  ancestor.  In  this  case,  the  heir  or 
devisee  was  compelled  to  do  equity  by  allowing  the  mortgagee 
to  tack  as  against  him  other  bond  debts  incurred  by  the 
mortgagor  to  the  mortgagee  (/).  If  one  creditor  by  specialty 
brought  an  action  at  law  against  the  heir,  and  another  sued 
in  equity  and  obtained  a  decree  for  a  sale  and  satisfac- 
tion of  all  the  specialty  creditors,  the  heir-at-law  was  entitled 
to  an  injunction  to  restrain  the  action  at  law  (g). 

Equity  in  granting  these  remedies  merely  exercised  a  con- 
current jurisdiction  with  courts  of  law,  and  in  exercising 
that  jurisdiction  it  followed  the  law,  subject  to  the  modifica- 
tions already  referred  to ;  but  equity  also  gave  relief  to 
creditors  of  a  dead  man  of  a  far  wider  kind. 

It  was  held  from  early  times  in  courts  of  equity,  that  a  Land  deyised 
devise  or  appointment  of  lands  in  trust  for  payment  of  debts,  ^fj^^^ 
or  subject  to  or  charged  with  debts,  created  an  enforceable 
trust  in  favour  of  creditors,  and  that  the  trust  would  be 
executed  by  the  mortgage  or  sale  of  the  lands  and  the  pay- 
ment of  all  creditors,  pari  passu,  out  of  the  proceeds  (h). 

(/)  Coleman  v.  Winch  (1721),  1  P.  Wins.  775  ;  Troughton  v.  Troughtan 
(1748),  1  Yes.  sen.  86  ;  3  Atk.  656. 

(j)  Martin  v.  Martin  (1749),  1  Ves.  sen.  211. 

(K)  WoUstoncroft  v.  Lmig  (1663),  1  Ch.  Ca.  32  ;  Anon,  (1681), 
2  Ch.  Ca.  54  ;  Earl  of  Bath  v.  Earl  of  Bradford  (1754),  2  Ves.  sen. 
587,  p.  590.  There  was  a  long  conflict  of  authority  as  to  the  precise  dis- 
tinction between  legal  and  equitable  assets  in  cases  where  land  was  devised 
to  executors  to  sell  or  thej  were  given  a  power  of  sale.  First,  it  was 
settled  from  an  early  time  that  land  devised  to  trustees  and  their  heirs  for 
payment  of  debts  (the  trustees  being  also  executors)  was  equitable  assets 
\Deg  V.  Dig  (1727),  2  \\  Wms.  412,  p.  417  ;  Chambers  v.  Harvest  (1729), 
Mos.  123  ;  Hall  v.  Kendall  (1730),  Mos.  328  ;  Prowse  t.  Abingdon 
(1738),  1  Atk.  482 ;  Lewin  v.  Okeley  (1740),  2  Atk.  50).  Secondly, 
where  land  was  devised  to  executors  or  to  executors  and  their  heirs  to  be 
sold  for  payment  of  debts,  the  early  cases  both  at  law  and  in  equity  made 
the  proceeds  of  sale  legal  assets.  Cases  supra,  and  Blatch  v.  Wilder 
(1738),  1  Atk.  419  ;  West  t  Hardw.  322.  See  note.  It  was  settled  later 
that  they  also  were  equitable  assets  (Silk  v.  Prime  (1768),  1  Bro.  C.  C. 
138  n. ;  Barker  v.  May  (1829),  9  B.  &  C.  489  ;  Attorney -General  ▼. 
Brunning  (1860),  8  H.  L.  Cas.  243,  p.  264).  Thirdly,  even  where  a  bare 
authority  is  given  to  executors  to  sell  land  for  payment  of  debts,  the 
proceeds  of  sale  were  eventually  treated  as  equitable  assets  (^Silk  t.  Prime^ 
supra;  Newton  v.  Bennet  (1782),  1  Bro.  C.  C.  136  ;  Barker  t.  Boucher 
(1784),  1  Bro.  C.  C.  140  n.).  Where  land  was  charged  with  debts,  and  left 
to  descend  to  the  heir  or  devised  to  him  for  payment  of  debts,  which 
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Land  so  devised  or  charged  was  called  equitable  assets; 
and  in  dealing  with  equitable  assets,  Lord  Nottingham 
declared  (t),  that  "  the  debts  of  all  kinds,  whethei  by  judg- 
ments, bonds,  or  simple  contract,  should  be  satisfied  ;pari 
passUf  .  .  .  only  judgments  that  did  a£E<ect  the  land  without 
any  such  devise  were  to  have  the  preference ;  but  a  debt  by 
a  decree  in  Chancery  should  be  but  in  equal  degree  with 
debts  by  bond  or  contract,  because  that  doth  not  bind  the 
land  until  sequestration."  "  A  debt  without  specialty," 
said  Lord  Nottingham  (j),  '*  is  as  much  a  debt  jure  naturali 
and  in  conscience  as  a  debt  by  specialty ;  and  therefore  there 
shall  be  an  equality  with  debts  by  specialty,  where  conscience 
is  the  judge."  It  followed  that  an  executor  could  not  retain 
for  his  own  debt  out  of  equitable  assets  {k).  Where  land 
was  devised  for  payment  of  or  charged  with  debts  and 
legacies,  it  was  originally  held  that,  as  both  creditors  and 
legatees  took  by  the  testator's  bounty,  legacies  were  payable 
^ari  passu  with  debts  (Z),  but  legacies  were  postponed  to 
debts  by  the  beginning  of  the  eighteenth  century  (m). 

Where  there  were  incumbrances  on  land,  devised  for  pay- 
ment of  debts  or  charged  with  debts,  the  division  of  the 
proceeds  of  sale  of  the  land  among  the  creditors  pari  passu  was 
necessarily  subject  to  the  incumbrances.  Therefore,  where 
the  sale  was  made  with  the  consent  of  the  incumbrancers, 
they  were  paid  their  debts  according  to  their  priorities  out 
of  the  proceeds  of  sale  in  priority  to  all  other  creditors. 
A  judgment  creditor  had,  even  before  the  Judgments  Act, 
1838,  a  general  charge  on  the  lands  of  the  judgment  debtor ; 
and,  therefore,  on  a  sale  of  land  devised  for  payment  of 

•  originally  came  to  the  same  thing,  there  was  also  a  conflict  of  authority. 

See  note  to  West  t  Hardw.  323.  Perhaps  the  trae  meaning  of  the  cases 
is  that  the  land  was  legal  assets  so  far  as  it  was  required  for  the  iwyment 
of  specialty  creditors  in  which  the  heirs  were  bound.  After  the  specialty 
creditors  were  satisfied,  it  was  equitable  assets  available  for  the  payment  of 
all  creditors  pari  pasmi, 

(0  Foly'8  Case  (1679),  Freem.  Ch.  49  ;  2  Eq.  Cas.  Abr.  459,  pi.  4. 

O)  Hixony.  Wytham  (1674),  1  Ch.  Ca.  248  ;  Freem. Ch.  305  ;  Rep.f. 
Fin.  195. 

(k)  Anon.  (1681),  2  Ch.  Ca.  54. 

(T)  Woleatoneroft  v.  Lo-ng,  supra;  Herbert  v.  Herbert  (1703), 
Freem.  Ch.  270. 

(ot)  Hixon  V.  Wytham^  supra;  Bradgate  v.  Ridlington  (1728),  Mos. 
66 ;  Lloyd  v.  Williams  (1740),  2  Atk.  108,  p.  111. 
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debts,  or  charged  with  debts,  judgment  debts  were  treated 
as  on  the  same  footing  with  mortgage  debts,  and  given  the 
same  priority  (n).  The  Judgments  Acts,  1838  (o),  makes  a 
judgment  a  charge  upon  all  the  lands  belonging  to  the 
debtor  at  the  time  of  the  judgment  or  afterwards ;  but,  under 
the  Land  Charges  Act,  1900  (p),  no  judgment  operates  as  a 
charge  on  land,  or  on  any  interest  in  land,  or  on  the  unpaid 
purchase-money  for  any  land,  unless  or  until  a  writ  or  order 
for  the  purpose  of  enforcing  it  is  registered  under  s.  6  of 
the  Land  Charges  Registration  and  Searches  Act,  1888  {q). 

The  Statute  of  Fraudulent  Devises  (r)  excepted  from  its 
operation  limitations  or  appointments  for  the  raising  or  pay- 
ment of  any  real  and  just  debt,  or  any  portion  for  a  child 
other  than  the  heir-at-law,  in  persuance  of  an  antenuptial 
contract.  A  devise  is  not  within  the  exception  of  the 
statute  unless  it  provides  for  the  payment  of  all  the  debts 
generally  (s),  in  a  manner  which  will  answer  the  purpose  (t). 

The  Act  3  &  4  Will.  IV.  c.  104,  provides  that  where  any  Land  not 
person  shall  die  seised  of  or  entitled  to  any  estate  or  interest  p^^^/^f 
in  real  estate,  whether  freehold,  customaryhold,  or  copyhold,  debts, 
which  he  shall  not  by  his  last  will  have  charged  with  or 
devised  subject  to  the  payment  of  his  debts,  the  same  shall  be 
assets  to  be  administered  in  courts  of  equity  for  the  payment 
of  the  just  debts  of  such  persons,  as  well  debts  due  on 
simple  contract  as  on  specialty,  and  the  heir-at-law,  cus- 
tomary heir,   or  devisee  of  such  debtor  shall  be  liable  to 
all  the  same  suits  in  equity  at  the  suit  of  any  creditor  of 
such  debtor,  whether  by  simple  contract  or  by  specialty,  as 
the  heir-at-law  or  devisee  of  any  person  who  died  seised  of 
freehold  estates  was,   before  the  passing  of  the  Act  (29th 
August,  1833),  liable  to  in  respect  of  such  freehold  estates 
at  the  suit  of  creditors  by  specialty  in  which  the  heirs  were 

(«)  Sharpe  v.  Earl  of  Scarbarough  (1799),  4  Ves.  538  ;  Seton,  Ist  ed. 
p.  122. 

00  1  &  2  Vict.  c.  110,  8.  17. 

(/?)  63  &  64  Vict.  c.  26,  s.  2. 

C^)  51  &  52  Vict.  c.  51. 

(r)  3  Will.  &  M.  c.  14,  s.  5,  This  section  was  sabstantially  re-enacted 
by  11  Geo.  4  k  1  Will.  4,  c.  47,  ».  5. 

(*)  Vernon  v.  Vaudrey  (1740),  Bam.  280,  p.  304. 

(0  Httghes  v.  Doulhen  (1789),  2  Bro.  C.  C.  614  ;  2  Cox  C.  C.  170. 
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bound  (u).  This  statute  altered  the  character  of  the 
creditor's  remedy.  Previously,  the  heir  or  devisee  had  beea 
personally  liable  though  his  liability  was  limited  to  the 
land  descended  or  devised.  The  statute  made  the  land  itself 
assets,  and  not  merely  the  estate  or  interest  of  the  tenant 
therein.  Hence,  although  the  statute  expressly  gives  a 
remedy  against  the  heir  or  devisee,  the  creditor  is  not  limited 
to  that  remedy,  but  may  follow  the  land  in  the  hands  of  a 
volunteer,  e,g.y  the  lord  taking  by  escheat  (x),  or  a  trustee 
appointed  in  place  of  the  original  devisee  in  trust  {y).  But 
he  cannot  follow  the  land  in  the  hands  of  an  alienee  for 
value,  whether  the  alienation  is  legal  or  equitable,  e.g.,  a 
mortgage  by  deposit  of  title  deeds  (z). 

The  remedies  of  creditors  against  real  estate,  whether 
descended  or  devised,  fall  under  two  heads.  First,  a  creditor 
by  specialty  in  which  the  heirs  are  bound  may  still,  it 
appears,  bring  a  common  law  action  against  the  heir  or 
devisee ;  and  that  action  is  governed  by  common  law  prin- 
ciples (a).  The  heir  or  devisee  may  retain  out  of  real  estate, 
descended  or  devised,  in  respect  of  specialty  debts  in 
which  the  heirs  are  bound  (5),  and  this  right  is  not 
affected  either  by  3  &  4  Will.  IV.  c.  104,  or  by  Hinde- 
Palmer's  Act  (c).  He  may  retain  for  a  specialty  debt  due 
to  him  or  to  a  trustee  for  him,  or  of  which  he  is  trustee  {d). 
But  an  heir-at-law  was  held  to  have  lost  his  right  by 
accounting  for  the  whole  proceeds  of  the  real  estate  and 
proving  his  debt  under  the  decree  (e).  On  the  other  hand,  a 
devisee  of  land  charged  with  debts  or  devised  for  payment 


(u)  The  Act  provides  that  in  the  administration  of  assets  b}'  courts  of 
equity  nnder  the  Act,  all  creditors  by  specialty  in  which  the  heirs  are 
boand  shall  be  paid  the  fnll  amount  of  their  debts  before  any  of  the 
creditors  by  simple  contract  or  by  specialty  in  which  the  heirs  are  not 
bound  are  paid  any  part  of  their  demands.  This  distinction  was  abolished 
by  Hinde- Palmer's  Act.    See  p.  583. 

(a*)  Emrui  v.  Brown  (1842),  5  B.  114 ;  VUcount  Downe  v.  Morrit 
(1844),  3  Ha.  394. 

(y)  In  re  By  ait  (1888),  38  Ch.  D.  609. 

{z)  British  Mutual  Investme^nt  Cn.  v.  Smart  (1875),  10  Ch.  567. 

(fl)  In  re  Illidge  (188-1),  27  Ch.  D.  478. 

(J)  Solley  V.  Gower  (1688),  2  Vem.  62. 

(c)  In  re  Illidge^  supra. 

Id")  Loonies  v.  Stotlierd  (1823),  1  S.  &  S.  468. 

Ip)  Flayer  v.  Foxhall  (1826),  1  Russ.  538. 
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of  debts  cannot  retain  as  against  other  creditors  (J),  and  an 
heir-at-law  or  devisee  cannot  retain  in  respect  of  a  simple 
contract  debt  as  against  a  simple  contract  creditor  seeking 
for  general  administration  by  virtue  of  3  &  4  Will.  IV. 
c.  104  (g).  Secondly,  the  Act  to  amend  the  practice  of  the 
Court  of  Chancery  (h)  provides  (t)  that  any  person  claiming 
to  be  a  creditor  of  any  deceased  person,  or  interested  under 
his  will,  may  obtain  an  order  for  the  administration  of  his 
real  estate  where  the  whole  of  the  real  estate  is  by  devise 
vested  in  trustees  who  are  by  the  will  empowered  to  sell 
it,  and  authorised  to  give  receipts  for  the  rents  and  profits, 
and  for  the  produce  of  sale.  Although  the  creditor  in  this 
case  is  not  obliged  to  sue  on  behalf  of  himself  and  all  other 
creditors,  yet  the  judgment  will  be  the  usual  judgment  for 
administration,  under  which  all  creditors  are  entitled  to  come 
in.  Where  a  creditor  seeks  for  administration  of  the  real 
estate,  which  has  not  been  devised  to  trustees  who  have  power 
to  sell  and  give  receipts,  he  must  sue  on  behalf  of  himself  and 
all  other  creditors  {k). 

The  Land  Transfer  Act,  1897  (Q,  provides,  that  where  real  Land 
estate  is  vested  in  any  person  without  a  right  in  any  other  ^^^  -^^ 
person  to  take  by  survivorship  it  shall,  on  his  death,  after  the 
1st  day  of  January,  1898,  notwithstanding  any  testamentary 
disposition,  devolve  to  and  become  vested  in  his  personal 
representatives  or  representative  from  time  to  time,  as  if  it 
were  a  chattel  real  vesting  in  them  or  him  (m).  This  section 
applies  to  any  real  estate  over  which  a  person  executes  by 
will  a  general  power  of  appointment,  as  if  it  were  real 
estate  vested  in  him  (n).     The  personal  representatives  hold 

(/•)  Anon.  (1681),  2  Ch.  Ca.  54  ;  Bain  v.  Sadler  (1871),  12  Eq.  570. 

(a)  hi  re  lUidge^  supra, 

(A)  15  &  16  Vict.  c.  86. 

(t)  Section  47. 

(*)  Ponaford  v.  Hartley  (1862),  2  John.  &  H.  736;  Worraher  v. 
Pryer  (1876),  2  Ch.  D.  109. 

(0  60  &  61  Vict.  c.  65. 

O'O  Section  1  (1),  (5).  Kekewich,  J.,  han  held  that  the  real  estate 
vests  in  aU  the  executors  named  in  the  will  and  surviring  the  testator, 
whether  they  have  proved  or  not  (//i  re  Pawley  and  London  and  Pro- 
vincial Bank^  [1900]  1  Ch.  58).  It  does  not  ve.st  in  special  executors 
appointed  of  foreign  assets  (/»  re  Cohen's  Executors  and  London  County 
Omncil,  [1902]  1  Ch.  187). 

(»)  Section  1  (2). 
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the  real  estate  as  trustees  for  the  persons  hy  law  beneficially 
entitled  thereto  (o).  All  enaotments  and  rules  of  law  relat- 
ing to  the  effect  of  probate  or  letters  of  administration  as 
respects  chattels  real,  and  as  respects  the  dealing  with 
chattels  real  before  probate  or  administration,  and  as  respects 
the  payment  of  costs  of  administration  and  other  matters 
in  relation  to  the  administration  of  personal  estate,  and  the 
powers,  right,  duties,  and  liabilities  of  personal  representa- 
tives in  respect  of  personal  estate  shall  apply  to  real 
estate  so  far  as  the  same  are  applicable,  as  if  that  real  estate 
were  a  chattel  real  vesting  in  them  or  him,  save  that  it  shall 
not  be  lawful  for  some  or  one  only  of  several  joint  personal 
representatives,  without  the  authority  of  the  court,  to  sell 
or  transfer  real  estate  {p).  In  the  administration  of  assets 
of  a  person  dying  after  the  1st  day  of  January,  1898,  his 
real  estate  is  to  be  administered  in  the  same  manner,  subject 
to  the  same  liabilities  for  debt,  costs  and  expenses,  and 
with  the  same  incidents,  as  if  it  were  personal  estate ;  but 
the  Act  does  not  alter  or  affect  the  order  in  which  real  and 
personal  assets  respectively  are  applicable  in  or  towards  the 
pa3rment  of  funeral  and  testamentary  expenses,  debts  or 
legacies,  or  the  liability  of  real  estate  to  be  charged  with 
the  payment  of  legacies  (q).  Where  the  personal  repre- 
sentatives assent  to  a  devise  or  convey  land  to  any  person 
entitled  thereto  as  heir,  devisee,  or  otherwise,  subject  to  a 
charge  for  all  moneys,  if  any,  which  the  personal  representa- 
tives are  liable  to  pay,  all  Habilities  of  the  personal 
representatives  in  respect  of  the  land  shall  cease,  except  as 
to  any  acts  done  or  contracts  entered  into  by  them  before 
such  assent  or  conveyance  (r). 


C. — Personal  Property  appointed;  Separate  Estate. 

There  were  two  other  cases  in  which  courts  of  equity 

appoLted       enabled  creditors  to  obtain  satisfaction  out  of  assets  which 

under  general  could  not    be  touched  at   law.      First,   at   law,    property, 

whether  real  or  personal,  over  which  a  man  had  a  general 

power  of  appointment,  was  not  liable  to  his  debts,  whether 


Personal 
estate 


power. 


(o)  Section  2  (1). 
Ip)  Section  2  (2). 


(^)  Section  2  (3). 
(r)  Section  3  (1). 
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he  exercised  the  power  or  not.  In  equity,  if  personal 
estate,  including  money  charged  on  land  or  a  chattel  interest 
out  of  land,  is  appointed  under  a  general  power  in  favour 
of  voliinteers,  whether  the  power  is  a  power  to  appoint  by 
deed  or  will,  or  by  will  only,  the  appointees  are  treated  as 
trustees  in  equity  for  the  payment  of  all  the  creditors  of  the 
appointor  at  his  death,  pari  passu  («).  But  neither  property 
appointed  under  a  special  power,  nor  property  subject  to 
a  general  power  and  left  unappointed  is  assets  in  a  court  of 
equity  {t).  Eeal  estate  appointed  to  volunteers  under  a 
general  power  appears  to  come  within  the  words  of  the 
Statute  of  Fraudulent  Devises.  It  is  settled  that  it  comes 
under  the  Act  3  &  4  Will.  IV.  c.  104,  and  is  therefore  now 
applicable  to  the  payment  of  all  creditors  pari  passu  {u). 

Secondly,  the  law  did  not  recognise  the  existence  of  the  Separate 
separate  estate.    In  equity,  the  separate  estate  of  a  married  ®^**^- 
woman  was  always  treated  as  equitable  assets,  and  is  appli- 
cable to  the  payment  of  all  her  creditors,  pari  passu  {x). 

D. — Administration  by  the  Court. 

An  action  for  administration  may  be  brought  either  by  a  Who  may 
creditor  or  by  a  legatee.  A  creditor  to  sue  for  administra-  mUiistration. 
tion  must  be  a  present  creditor.  Thus,  the  grantee  of  an 
annuity  which  is  not  in  arrear  cannot  sue  (y).  A  person  is 
entitled  to  sue  as  a  legatee  if  he  has  an  existing  interest, 
however  future  or  remote,  but  a  person  who  has  the  mere 
expectation  of  a  future  interest  cannot  sue  (z).    If  there  is  a 

(*)  Thompson  v.  Towne  (1694),  2  Vem.  319  ;  Bainton  v.  Ward  (1741), 
2  Atk.  172  ;  7  Ves.  503  n. ;  Pack  v.  Bathurgt  (1745),  3  Atk.  269 ; 
Lord  TowMhend  v.  WindJiam  (1750),  2  Ves.  sen.  1.  See  In  re  Power, 
[1901]  2  Ch.  659;  In  re  Dixon,  [1902]  1  Ch.  248,  p.  257.  As  to  what 
amonnts  to  the  execution  of  a  general  power,  see  the  Wills  Act  (1  Viet. 
c.  26),  8.  27. 

(0  Holnuss  V.  Coghill  (1806),  7  Ves.  499 ;  12  Ves.  206 ;  Jenney  v. 
Andrews  (1822),  6  Madd.  264  ;  Vatighan  v,  Vanderstegen  (1864), 
2  Drew.  363. 

(u)  Fleviing  v.  Buchanan  (1853),  3  De  G.  M.  k  G.  976. 

(a?)  Anon,  (1730),  Mos.  328  ;  Amm,  (1811),  18  Ves.  258 ;  In  re  Poole's 
Eitate  (1877),  6  Ch.  D.  739. 

(y)  In  re  Hargreaves  (1890),  44  Ch.  D.  286. 

(z)  Davis  V.  Angel  (1862),  4  De  G.  F.  &  J.  524  ;  Clowes  v.  Hilliard 
(1876)^  4  Ch.  D.  413. 
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gift  by  will  to  the  children  or  nephews  or  kindred  of  A.,  who 
shall  be  living  at  his  death,  anyone  who  during  A/s  life 
comes  within  the  class  of  children,  nephews  or  kindred,  has 
an  existing  interest;  but  if  there  is  a  gift  to  an  artificial 
class  no  member  of  which  can  be  ascertained  until  a  future 
time,  e,g,,  to  the  persons  who  would  have  been  the  testator's 
next-of-kin  if  he  had  died  at  a  future  time,  a  person  who 
will  belong  to  the  class  if  he  lives  until  the  time  arrives, 
has  until  then  merely  an  expectation  and  no  interest  (a). 

Judicature  The  couxt,  in  the  administration  of  assets  under  a  judg- 

A        A        107/:  *  tJ 

g  IQ  '  ment  for  administration,  deals  with  them,  subject  to  one 
important  exception,  as  the  executor  would  deal  with  them 
in  administering  the  estate  out  of  court.  This  exception 
was  introduced  by  the  Judicature  Act,  1875  (b),  which  pro- 
vides (c)  that  in  the  administration  by  the  court  of  the  assets 
of  any  person  who  may  die  after  November  1st,  1876,  and 
whose  estate  may  prove  to  be  insuflBcient  for  the  payment 
in  full  of  his  debts  and  liabilities,  the  same  rules  shall  be 
observed  as  to  the  respective  rights  of  secured  and  unsecured 
creditors,  and  as  to  debts  and  liabilities  provable,  and  as  to 
the  valuation  of  annuities  and  future  and  contingent  liabilities 
respectively,  as  may  be  in  force  for  the  time  being  under  the 
law  of  bankruptcy  with  respect  to  the  estates  of  persons 
adjudged  bankrupt ;  and  all  persons  who  in  any  such  case 
would  be  entitled  to  prove  for  and  receive  dividends  out  of 
the  estate  of  any  such  deceased  person,  may  come  in  under 
the  decree  or  order  for  the  administration  of  such  estate, 
and  make  such  claims  against  the  same  as  they  may  respec- 
tively be  entitled  to  by  virtue  of  the  Act.  An  estate  is  to 
be  dealt  with  under  this  section,  although  the  assets  exceed 

(a)  doweg  V.  Hilliard,  tupra ;  In,  re  Partong  (1890),  45  Ch.  D.  51. 
The  distinction  stated  in  the  text  on  the  authority  of  these  two  cases  is 
unsubstantial,  and  the  cases  are  based  on  a  wrong  deduction  from  the  rule 
that  nemo  est  heres  viventis.  No  one  can  have  an  interest  in  A.'s  pro- 
perty either  as  heir  or  next-of-kin  while  A.  in  alive,  not  because  it  is 
uncertain  whether  he  will  li?e  until  A.*s  death,  but  because  A.  can  disap- 
point him  by  making  a  disposition  of  the  property.  But  if  property  is 
given  to  the  persons  who  will  be  A.'s  next-of-kin  if  he  dies  at  a  future 
time,  the  only  contingency  here  is  the  contingency  of  living  to  the  time 
specified. 

Q)  38  &  39  Vict.  c.  77.  (c)  Section  10. 


Administration  by  the  Court.  623 

the  debts  at  the  death  if  they  are  insufficient  after  the  oosts 
of  the  administration  action  have  been  provided  for  {d). 

The  section  does  not  import  into  administration  those  Provisions 

provisions  of  the  bankruptcy  law  which  merely  go  to  swell  swelling 

assets  are  not 
the  assets  of  the  estate  which  is  being  administered,  i,e.,  the  imported. 

reputed  ownership  clause,  the  fraudulent  preference  clause, 

and  the  provisions  which  defeat  certain  settlements  and 

executions.     The  assets  to  be  administered  under  s.  10  are 

to  be  ascertained  by  applying  the  general  laws  of  property 

and  not  the  special  rules  which  are  applicable  only  to  cases 

of  bankruptcy.    The  estate  which  is  to  be  administered,  after 

the  Act  as  before,  is  the  estate  which  vested  in  the  legal 

personal  representative  of   the  deceased.      All  subsisting 

liens,   charges,   and    rights,   whether    legal   or    equitable, 

remain  undisturbed  (e).     The  section  does   not   affect  the 

common  law  right  of  the  executor  or  administrator  to  retain 

a  debt  due  to  himself  (/).     The  section  simply  introduces 

into  the  administration  of  insolvent  estates  the  bankruptcy 

rules  with  respect  to  three  subjects :  (a)  the  respective  rights 

of  secured  and  unsecured  creditors ;  (b)  debts  and  liabilities 

provable,  and  (c)  the  valuation  of  annuities  and  future  and 

contingent  liabilities. 

In  administration  in  Chancery,  secured  creditors  were  Rights  of 

entitled  to  prove  for  and  receive  dividends  on  the  full  secured 

.  ,  creditors 

amount  of  their  debts,  without  abandoning  their  securi-  under  s.  10. 

ties  {g)j  whereas  in  bankruptcy  secured  creditors  only 
proved  for  the  balance  after  realising  or  valuing  their 
securities.  The  bankruptcy  rule  now  prevails  in  adminis- 
tration under  s.  10(h), 

Under    the    Bankruptcy  Act,   1883  (i),    all    debts    and  Voluntary 
liabilities,    present    or  future,   certain  or  contingent,   are  ^"^^  under 

(^  In  re  Leng,  [1895]  1  Ch.  652. 

(/?)  In  re  Wiihenisea  BrickworJu  (1880),  16  Ch.  D.  337  ;  Gorringe  v. 
Irwell  India  Rubber  Works  (1886),  34  Ch.  D.  128  ;  Pratt  v.  Inman 
(1889),  43  Ch.  D.  175. 

(/)  Lee  V.  Nuttall  (1879),  12  Ch.  D.  61 ;  In  re  May  (1890),  45  Ch.  D. 
499. 

(^)  Maton  V.  Bogg  (1837),  2  My.  &  Cr.  443. 

(A)  In  re  Hopkins  (1881),  18  Ch.  D.  370. 

(0  46  &  47  Vict.  c.  52. 
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provable  (k),  and  all  debts  proved  are  to  be  paid  pari 
passu  (1),  with  the  exception  of  the  debts  provided  for  by 
the  Preferential  Payments  in  Bankruptcy  Act,  1888.  In 
the  administration  of  assets  in  equity,  a  voluntary  bond  was 
payable  after  debts  incurred  for  valuable  consideration  (m), 
and  before  1869  the  same  rule  prevailed  in  bankruptcy.  A 
voluntary  bond,  however,  was  provable  in  bankruptcy,  and 
as,  since  the  Bankruptcy  Act,  1869  (w),  all  debts  provable 
are  entitled  to  dividends  pari  passu,  it  follows  that  since 
that  Act,  voluntary  bonds  are  entitled  to  dividends  pari 
passu  with  creditors  for  value  (o).  If  the  voluntary  bond 
was  given  under  circumstances  under  which  a  voluntary 
settlement  would  not  be  good,  the  bond  would  not  be 
admitted  to  proof  (p).  The  rule  in  bankruptcy  as  to 
voluntary  bonds  now  prevails  in  administration  under 
s.  10  (q).  A  voluntary  bond  must  be  distinguished  from  & 
promissory  note  given  without  valuable  consideration.  The 
payee  of  such  a  promissory  note  has  no  right  of  action  at 
law,  and  he  has  no  claim  in  the  nature  of  a  debt  in  equity  (r). 
He  has  therefore  no  right  of  proof  either  in  bankruptcy  or 
administration. 

Proof  of  Under  the  old  practice  in  administration,  a  creditor  could 

debS^^^*  only  prove  for  a  debt  due  at  the  testator's  death  (s),  but  the 
later  practice  was  to  admit  all  creditors  to  come  in  under 
the  decree  whose  debts  had  become  due  before  the  date  of 
the  report  {t).  Where  the  liability  to  pay  a  debt  was  con- 
tingent only,  the  court  made  no  provision  for  meeting 
the  liability.  Thus,  it  distributed  assets  among  simple  con- 
tract creditors  without  waiting  to  ascertain  whether  an 
existing  liability  by  specialty  would  ever  ripen  into  a 
debt  (w).     A  contingent  debt  is  provable  in  bankruptcy,  and 

(X;)  Section  37  (3).  (rn)  P.  682. 

(0  Section  40.  (»)  32  &  33  Vict.  c.  71. 

lo)  Ex  parte  Pottinger  (1878),  8  Ch.  D.  621. 
(p)  Ibid.,  p.  626. 

Iq)  In  re  Whitaher,  [1901]  1  Ch.  9. 
if)  In.  re  Whitaker  (1889),  42  Ch.  D.  119. 
(«)  Stenidale  v.  Hankinson  (1827),  1  Sim.  393,  p.  395. 
(0  Tliomas  v.  Griffith  (1860),  2  De  G.  F.  &  J.  656. 
(tt)  Read  v.  Blunt  (1832),  6  Sim.  567 ;  WetUwoHh  v.  ChevUl  (1857)^ 
26  L.  J.  Ch.  760. 
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therefore  is  provable  under  s.  10.  Thus,  the  grantee  of  an 
annuity  not  in  arrear,  may  prove  under  this  section  for  its 
estimated  value  (.t). 

The  Preferential  Payments  in  Bankruptcy  Act,  1888  {y),  l>ebte  to 
provides  that  in  the  distribution  of  the  property  of  a  bank-  preference 
rupt,  certain  debts  shall  be  paid  in  priority  to  all  other  is  given, 
debts.    This  Act  applies  to  administration  in  the  Chancery 
Division  where  the  person  whose  estate  is  being  admini- 
stered dies  insolvent  after  December  31st,  1888  (z).    The 
Married  Women's  Property  Act,  1882,  provides  (a)  that  a 
wife  who  lends  money  to  her  husband  for  the  purpose  of  his  Loan  by 
business  has  not  a  provable  debt  in  bankruptcy  until  the  ^^^^^ 
claims  of  all  his  other  creditors  for  valuable  consideration 
have  been  satisfied.     This  proviso  applies  to  administration 
under  s.  10  (b).    Fry,  J.,  decided  that  the  section  did  not 
deprive  creditors  who  had  obtained  judgments  against  the  Judgments 
legal  personal  representative  of  their  right  to  be  paid  in  ag^iist 
priority  to  other  creditors  in  administration,  though  they  executor, 
had  no  priority  in  bankruptcy  (c).     This  decision  has  been 
practically  overruled  (d),    A   Crown  debt  is  provable  in  Crown  debts, 
bankruptcy,  and  with  certain  exceptions  its  priority  is  taken 
away.    Moreover,  the  Bankruptcy  Act  prevents  the  Crown 
from  exercising  its  remedies  against  the  property  of  the 
debtor.    It  was  held  by  Chitty,  J.,  that— whether  or  not 
the  provisions  of  the  Bankruptcy  Act,  1883,  relating  to  the 
Crown's  priority  are  imported  into  administration  by  s.  10 
— the  provision  of  the  Act  of  1883  which  takes  away  the 
remedies  of  the  Crown  against  the  property  of  the  debtor 
is  not  imported  into  administration  (e). 

The  Bankruptcy  Act,  1883,  provides  (/)  that  any  creditor  Administra- 

of  a  deceased  debtor  whose  debt  would  have  been  sufficient  ^^^.  *"   . 

bankruptcy. 

to  support  a  bankruptcy  petition  against  the  debtor,  had  he 

(ar)  In  re  Hargreaven  (1890),  44  Ch.  D.  236. 

(y)  51  &  52  Vict.  c.  62. 

Iz)  In  re  Heywood,  [1897]  2  Ch.  593.  (a)  Section  3. 

(ft)  In  re  Leng,  [1895]  1  Ch.  652. 

{/)  In  re  Afaggi  (1882),  20  Ch.  D.  545. 

Id)  In  re  Whitakjr.  [1901]  1  Ch.  9. 

(O  In  re  Oriental  Bank  Corporation  (1884),  28  Ch.  D.  643. 

(/)  Section  125. 

p.E.  2  s 
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been  alive,  may  petition  for  an  order  for  the  administration 
of  the  estate  of  the  deceased  debtor,  according  to  the  law  of 
bankruptcy.     The  court  may,  upon  proof  of  the  petitioner's 
debt,  unless  the  court  is  satisfied  that  there  is  a  reasonable 
probability  that  the  estate  will  be  sufficient  for  the  payment 
of  the  debts  owing  by  the  deceased,  make  an  order  for  the 
administration    in    bankruptcy  of   the    deceased   debtor's 
estate.    A  petition  for  administration  shall  not  be  presented 
to  the  court  after  proceedings  have  been  commenced  in  any 
court  of  justice  for  the  administration  of  the  deceased  debtor's 
estate,  but  that  court  may,  on  proof  that  the  estate  is  insuffi- 
cient to  pay  its  debts,  transfer  the  proceedings  to  the  coiuii 
exercising  jurisdiction  in  bankruptcy,  and  the  last-mentioned 
court  may  make  an  order  for  the  administration  of  the  estate 
of  the  deceased  debtor.     The  proper  funeral  and  testamen- 
tary  expenses  incurred  by  the  legal  personal  representative 
of  the  deceased  debtor  in  and  about  the  debtor's  estate  shall 
be  deemed  a  preferential  debt  under  the  order  and  be  pay- 
able in  full  out  of  the  debtor's  estate  in  priority  to  all  other 
debts. 

The  power  of  transfer  is  discretionary,  not  imperative ; 
but  it  is  a  discretion  the  exercise  of  which  may  be  appealed 
from.  The  court  in  determining  whether  to  make  the 
transfer  or  not  will  be  guided  by  considerations  of  con- 
venience, speed  and  economy  (g).  The  Court  of  Appeal 
recently  expressed  the  opinion  (h)  that  the  right  of  persons 
interested  are  to  be  dealt  with  on  the  same  footing  whether 
administration  takes  place  in  the  Chancery  Division  or  in 
bankruptcy.  The  property  to  be  administered  under  s.  125 
is  the  estate  of  the  deceased  debtor ;  the  court  has  not  the 
power  of  administering  the  property  of  third  persons  as  his 
estate.  The  provisions  which  defeat  voluntary  settlements 
under  s.  47  do  not  apply  to  administration  under  s.  126  (t). 
The  provisions  which  defeat  certain  executions  under  s.  45 
do  not  apply  to  administration  under  s.  125.     Where,  on  an 


(7)  la  re  York  (1887),  36  Ch.  D.  233  ;  /?*  re  Baker  (1890),  44  Ch.  I). 
262. 

r/A  Uatliick  v.  Clark,  [1899]  1  Q.  B.  699,  pp.  704,  710. 
CO  In  re  Gmdd  (1887),  19  Q.  B.  D.  92. 
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order  for  administration  under  that  section  the  property  of 
the  debtor  vests  in  the  official  receiver,  it  vests  subject  to 
•execution  issued  against  the  debtor's  goods  although  they 
have  not  been  sold  (k).  Where*  assets  come  to  the  hands  of 
an  executor  before  an  order  for  administration  under  s.  125, 
the  executor  can  retain  for  his  own  debt  as  against  the  official 
receiver.  It  is  immaterial  that  he  has  not  asserted  his  right 
to  retain  before  the  order  was  made.  If  in  error  he  has 
paid  the  assets  over  to  the  official  receiver,  they  will  be 
repaid  (Z). 

(k)  Hasluch  V.  Clark,  supra. 

(0  In  re  lihoades,  [1899]  2  Q.  B.  347. 


2  s  2 


ESTOPPEL 


CHAPTEE  XXVI. 


ESTOPPEL  B7  BEPBESENTATION. 


Nature  of 
estoppel. 


Estoppel  by 
representa- 
tion an 
equitable 
doctrine. 


The  rights  of  the  parties  to  a  suit  both  at  law  and  in  equity 
may  be  determined  not  by  the  real  state  of  facts  between 
them  but  by  a  conventional  state  of  facts  upon  which  the 
court  adjudicates.  One  of  the  parties  may  have  so  con- 
ducted himself  that  he  is  precluded  from  denying  some 
allegation  of  the  other  party,  although  that  allegation  i& 
not  true ;  and  the  inability  of  the  one  party  to  dispute  the 
truth  of  some  part  of  the  other's  case  may  enable  that  other^ 
if  he  is  plaintiff,  to  obtain  judgment,  or,  if  he  is  defendant,, 
to  resist  the  plain  tiff  ^s  claim.  The  doctrine  which  deter- 
mines this  inability  is  called  the  doctrine  of  estoppel,  and 
the  principle  on  which  it  rests  is  thus  explained  by  Lord 
Cbanworth  (a):  "  Where  a  party  has,  by  words  or  by 
conduct,  made  a  representation  to  another  leading  him 
to  beheve  in  the  existence  of  a  particular  fact  or  state  of 
facts,  and  that  other  person  has  acted  on  the  faith  of  such 
representation,  then  the  party  who  made  the  representation 
shall  not  afterwards  be  heard  to  say  that  the  facts  were  not 
as  he  represented  them  to  be." 

The  doctrine  in  its  present  developed  state  was  almost 
unknown  to  courts  of  law  in  the  eighteenth  century.  The 
legal  doctrine  of  estoppel  in  pais  had,  until  the  nineteenth 
century,  a  very  confined  operation.   The  acts  in  pais,  which, 

(fl)  West  V.  Joncf  (1851),  1  Sim.  (X.S.)  205,  p.  207. 
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according  to  Lord  Coke,  bound  parties  by  way  of  estoppel, 
were  but  few.  They  were  all  acts  which  anciently  really  . 
were  and  in  contemplation  of  law  always  continued  to  be 
acts  of  notoriety,  not  less  formal  and  solemn  than  the 
execution  of  a  deed.  Such  were  livery,  entry,  acceptance 
of  rent,  partition,  acceptance  of  an  estate  (6).  The  decision 
in  PicJeard  v.  Sears,  from  which  the  modem  common  law 
doctrine  of  estoppel  dates,  was  given  in  1837.  The  earlier 
oases  at  common  law  are  very  few,  and  it  is  probable  that 
the  common  law  doctrine,  as  now  understood,  was  one  of 
Lord  Mansfield's  numerous  importations  from  equity  (c). 
In  equity,  however,  cases  of  estoppel  by  representation  are 
found  from  the  earliest  period  {d).  The  liability  of  the 
person  estopped  was  originally  based  upon  fraud,  and  Lord 
Nottingham  appears  to  have  been  of  opinion  that  a  represen- 
tation made  in  ignorance  could  not  operate  as  an  estoppel  (e). 
KoBTH,  K.,  however,  held  a  defendant  estopped  by  a  negli- 
gent misrepresentation  (/ ),  and  it  has  long  been  settled  that 
an  innocent  misrepresentation  may  estop  no  less  than  a 
fraudulent  one  (^). 

There  is  some  doubt  whether  an  infant  or  a  married  Liability  of 
woman,  so  far  as  regards  her  non-separate  estate,  can  be  married 
bound  by  an  innocent  misrepresentation.     The  liability,  women, 
whether  of  an  infant  or  of  a  married  woman  in  respect  of 
her  non-separate  estate,  has  been  almost  uniformly  based 
on  fraud  in   modem  as  well  as  in  early  cases.     ''If  an 
infant,"  said  Lord  Cowpbr  (h),  **  is  old  and  cunning  enough 
to  contrive  and  carry  on  a  fraud,  I  think  in  a  court  of 
equity  he  ought  to  make  satisfaction  for  it."     '*  Infants  £kre 

(6)  Co.  Lit.  352  a  ;  Pabke,  B..  in  Lyon  v.  Uted  (1844),  13  M.  &  W. 
285,  p.  309. 

(c)  Lord  Mansfield  lays  down  the  modem  doctrine  in  Mowtefiori  v. 
.VofUeJhri  (1762).  1  W.  Bl.  363. 

(<i)  Kff.,  Hunt  V.  Carew  (1649),  Nels.  46. 

(e)  Dyer  v.  Dyer  (1682),  2  Ch.  Cas.  108. 

(/)  ilohhs  v.  Norton  (1683),  1  Vera.  136,  on  a  rehearing.  Notting- 
ham, C,  gave  no  opinion  on  this  point  when  the  case  was  before  him 
(2  Ch.  Cas.  128). 

(«7)  Moeatta  v.  Murgatroyd  (1717),  1  P.  Wms.  393 ;  Teatdale  v. 
TeasdaU  (1726),  Sel.  Ca.  Ch.  59  ;  Ollirer  v.  King  (1856),  8  l)e  G.  M.  & 
G.  110,  p.  118;  Jorden  v.  Money  (1864),  5  H.  L.  Cas.  185;  Low  v. 
Dnuverie,  [189l1  3  Ch.  82. 

(A)  WaUs  V.  Cretswell  (1714),  9  Vin.  Abr.  415,  pi.  24. 
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no  more  entitled  than  adults  are,"  said  Turneb,  L.J.  (t),  "to 
gain  benefits  to  themselves  by  fraud."    "  An  infant  is  capable 
of  committing  a  fraud  in  equity/'  said  Jessel,  M.B.    (At), 
**  just  as  he  is  capable  of  committing  a  crime  and  may  be 
made  liable  for  it."     "It  is  well  established,"  said  Kxn- 
dbrsley,  V.-C.  (l),  in  a  passage  quoted  with  approval   by 
SbIiWTN,  L.J.  (w),  "that  a  married  woman  is  capable  of 
committing  a  fraud  and  is  liable  to  be  visited  with   tbe 
consequences  of  the  commission  of  such  fraud."    Where 
the  liability  of  the  infant  and  of  the  married  woman    i& 
properly  based  on  estoppel,  it  ought  to  follow  that  an  infant 
or  married  woman  may  be  bound  by  an  innocent  misrepre- 
sentation ;  and  Knight-Bruoe,  V.-C,  expressed  an  opinion 
to  this  effect  as  regards  an  infant  (n). 

An  estoppel  is  not  a  cause  of  action.  A  misrepresentation 
may  under  certain  circumstances  be  in  itself  a  cause  of 
action;  but  an  action  cannot  be  founded  on  an  estoppel. 
An  estoppel  has  been  described  as  a  rule  of  evidence.  That 
is  to  say,  it  fills  up  a  gap  in  the  evidence  which  is  required 
to  enable  a  party  to  an  action  either  to  enforce  or  to  resist  & 
claim.  It  is  only  effective  where  an  action  must  succeed 
or  fail  if  the  defendant  or  plaintiff  is  precluded  from  dis- 
puting a  particular  fact  alleged  (o).  For  instance,  A.  being 
about  to  lend  on  the  security  of  a  share  in  a  residue  was 
falsely  informed  by  the  trustee  of  the  share  that  it  was 
unincumbered.  A.  advanced  the  money,  and  afterwards 
sued  the  trustee  for  the  share.  The  trustee  was  ordered  to 
pay  the  full  amount  of  the  share  to  A.  without  deducting 
a  prior  incumbrance  (^).  The  cause  of  action  here  was 
not  the  misrepresentation  of  the  trustee.  The  cause  of 
action  was  the  assignment  of  the  share  to  A.,  and  the 
refusal  of  the  trustee  to  pay  it  over  ;  and  the  effect  of  the 
trustee's  misrepresentation  was  to  prevent  him  from  alleging 


(i)  Ml9on  V.  Stocher  (1859),  4  De  G.  &  J.  458,  p.  464. 


^.  ^  — ., ^ ^, ,  ^ ROMILLY,  M.l^., 

in  Hobday  y.  Peters  (1860),  28  B.  354,  ases  langoage  to  the  same  effect. 
(n)  Wright  v.  Srufwe  (1848),  2  I)e  G.  &  Sm.  321. 
(d)  Loto  V.  BmirerU,  [1891]  3  Ch.  82. 
Ip)  Bnrrowes  v.  Lock,  [1891]  3  Ch.  94  n. ;  10  Ves.  470. 
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as  against  A.  that  there  was  a  prior  assignment.  If  the 
trustee  who  made  the  misrepresentation  had  retired  before 
the  share  became  distributable  and  another  trustee  had 
been  appointed,  A.,  assuming  that  the  misrepresentation 
was  innocent,  would  have  lost  his  remedy.  The  innocent 
misrepresentation  would  have  given  no  cause  of  action 
against  the  trustee  who  had  retired ;  and  the  new  trustee 
would  not  have  be^n  estopped  from  alleging  the  existence 
of  the  prior  incumbrance.  The  distinction  between  an 
estoppel  and  a  cause  of  action  is  further  illustrated  in  the 
case  of  infants  and  married  women.  An  infant  may  be 
estopped  from  disputing  the  truth  of  a  fraudulent  represen- 
tation made  by  him,  e.g,,  that  he  was  of  full  age  (q), 
although  he  could  not  be  sued  for  such  a  misrepresentation 
in  an  action  of  deceit ;  and  a  married  woman  may  be  bound 
as  to  her  non- separate  estate  by  a  fraudulent  misrepresen- 
tation (r),  although  she  could  not  bind  it  by  her  contracts. 
Thus,  a  married  woman  who  was  entitled  to  land  in  fee 
simple  mortgaged  it  as  a  feme  sole.  Kinderbley,  V.-C, 
gave  the  mortgagee  a  charge  on  the  land,  which  had 
descended  to  the  married  woman's  heir-at-law,  and  declared 
that,  if  the  land  was  insufficient,  he  was  entitled  to  stand 
as  a  creditor  on  the  general  assets  of  the  married  woman, 
including  property  which  she  had  appointed  under  a  general 
power  of  appointment  by  will(s).  The  law  of  estoppel 
applies  to  a  married  woman  who  holds  her  property  for  her 
separate  use  without  a  restraint  on  anticipation  to  the  same 
extent  as  it  does  to  a  man.  But  a  married  woman  cannot 
bind  property  which  she  is  restrained  from  anticipating 
even  by  a  fraudulent  misrepresentation  {t), 

(<y)  Earl  of  Bedford  v.  Clare  (169H),  cited  3  Ch.  Cas.  85,  as  to  which  see 
later  ;  Watt^  v.  Cres»well  (1714),  9  Via.  Abr.  415,  pi.  24 ;  Gory  v.  Oertcken 
(1816),  2  Madd.  40,  p.  51.  Where  an  infant  obtained  a  loan  by  fraudu- 
lently representing  that  he  was  of  age,  and  after  attaining  twenty-one 
became  a  bankrupt,  the  Court  of  Appeal  unwillingly  held  that  the  lender 
was  entitled  to  prove  in  the  bankruptcy  (^Ex  parte  Unity  Banking 
Asgoeiation  (1858),  3  De  G.  &  J.  63). 

(r)  Savage  v.  Fo)(ter  (1722),  9  Mod.  36  ;  4  Melmoth  MSS.  222  ; 
Vavghan  v.  Vanderstegen  (1854),  2  Drew.  363  ;  Sharpe  v.  Foy  (1868), 
4  Ch.  35. 

(s)  Vaughaii  v.  Vanderittegen^  mpra, 

(0  Lady  Bateman  v.  Faber,  [1898]  1  Ch.  144. 
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The  conventional  state  of  facts  which  is  brought  about 
by  an  estoppel  is  only  brought  about  as  against  the  party 
estopped.  A.,  in  the  case  cited  on  p.  630,  did  not  acquire 
any  rights  as  against  the  prior  incumbrancer.  That 
incumbrancer  remained  entitled  to  prior  payment  of  his 
incumbrance  out  of  the  incumbered  share.  Only,  if  the 
incumbered  share  was  insufficient  to  pay  both  incumbrancers 
in  full,  A.  obtained  by  reason  of  the  estoppel  a  personal 
remedy  against  the  trustee  who  was  estopped  from  asserting 
the  existence  of  the  prior  incumbrance.  Again,  if  an  action 
is  brought  against  a  company  for  removing  the  plaintiffs 
name  from  the  register  of  shareholders,  the  company  may 
be  estopped  from  disputing  that  the  plaintiff  is  a  share- 
holder, but  the  plaintiff  does  not  become  a  shareholder  by 
virtue  of  the  estoppel,  although  the  company  is  liable  to 
pay  damages  for  their  conduct.  The  company  are  not  asked 
to  make  good  their  representation  by  replacing  the  plaintiff 
on  the  register ;  they  are  asked  to  make  it  good  by  paying 
damages  equivalent  to  the  loss  which  he  sustains  by  not 
being  on  the  register  (u). 

The  right  of  a  person  to  take  advantage  of  an  estoppel 
is  not  necessarily  limited  (according  to  the  better  opinion) 
by  the  damage  which  he  has  sustained  by  acts  done  in 
reliance  upon  the  representation.  As  a  general  rule  his 
right  to  redress  will  be  co-extensive  with  the  injury  which 
he  has  suffered,  but  it  is  not  measured  by  that  injury. 
His  right  is  not  to  be  placed  in  the  same  position  as  if  the 
untrue  statement  had  never  been  made ;  his  right  is  to  be 
placed  in  the  same  position  as  if  the  assumed  state  of  facts 
were  true.  The  party  estopped  is  not  simply  put  upon 
equitable  terms,  i.e.,  obliged  to  make  an  allowance  for  any 
damage  caused  by  his  misrepresentations.  He  is  compelled 
to  make  his  misrepresentations  good  (a-).  If  I  build  on 
your  land  and  you  are  estopped  from  asserting  your  title, 


(u)  BalHs  Consolidated  Co.  v.  Tomkimon,  [1893]  A.  C.  396. 

(a?)  See  per  Lord  Cranwobth  in  West  v.  Jo7ies^  supra,  p.  216.  Lord 
BOWEN  in  Proctor  v.  BennU  (1887),  36  Ch.  D.  740,  p.  762 ;  and  the 
learned  editors  of  Smith's  Leading  Cases,  9th  ed.,  yol.  2,  p.  945,  take  a 
different  view. 
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I  take  the  land ;  I  do  not  merely  get  a  charge  on  the  land 
as  against  you  for  the  money  spent  in  building  (i/).  If  I 
marry  on  the  footing  that  you  have  released  a  bond  debt 
which  I  owe  you,  I  am  not  simply  entitled  to  the  damages 
which  a  jury  might  tliink  I  had  sustained  by  entering  into 
matrimony;  you  are  estopped  from  putting  the  bond  in 
suit  against  me. 

In  order  that  a  representation  may  amount  to  an  estoppel  Representa- 
it  must  be  a  representation  of  an  existing  fact.  A  repre-  {^o/^^*^ 
sentation  of  intention  cannot  amount  to  an  estoppel  (^r).  existing  fact 
Where  a  representation  of  intention  is  followed  by  an  act 
done  in  reliance  upon  the  representation,  the  act  so  done 
may  form  a  consideration  sufficient  to  give  binding  force 
to  the  representation  as  a  promise ;  and  a  contract  will  thus 
be  constituted  which,  if  it  satisfies  the  requirements  of  the 
law,  is  enforced  as  against  the  person  making  the  repre- 
sentation. But  cases  where  a  representation  of  intention 
is  enforced  under  the  jurisdiction  to  grant  specific  perform- 
ance, or  to  enforce  contracts  where  the  consideration  has 
been  executed  on  one  side,  are  entirely  distinct  from  cases 
where  a  representation  of  an  existing  fact  is  relied  upon  as 
an  estoppel.  This  distinction  was  not  clearly  taken  till  the 
case  of  Jorden  v.  Money  (a).  In  that  case.  Money  sought 
in  vain  to  restrain  Mrs.  Jorden  from  taking  proceedings  at 
law  upon  a  bond,  which  he  had  given  to  her  testator.  His 
equity  was  that  she  had  made  representations  during  the 
treaty  for  his  marriage  which  (as  the  House  of  Lords  held) 
merely  amounted  to  a  promise  not  to  enforce  the  debt.  If 
Mrs.  Jorden  (said  the  learned  lords)  had  in  fact  stated  that 
the  debt  had  been  released  or  paid,  or  that  for  any  reason 
the  bond  was  legally  invalid,  her  representation  would  have 

(y)  This  yiew  is  borne  oat  by  the  language  of  Lord  Cranwobth  in 
Jorden  v.  Money  (1854),  5  H.  L.  Cas.  185,  p.  210,  and  in  Hamsd^n  v. 
Dyson  (1865),  L.  R.  1  H.  L.  129,  p.  140  ;  and  of  Lord  Selbornb  in 
Cltlzeiui*  Bank  of  LouUiana  v.  First  National  Bank  of  Ktvo  Orleans 
(1873),  L.  R.  6  H.  L.  352,  p.  360. 

(2)  Jorden  v.  Money,  svpra  ;  Citizens^  Bank  of  Louisiana  v.  First 
National  Bank  of  New  Orleans,  supra ;  Maddison  t.  Alderson  (1883), 
8  App.  Cas.  467  ;  George  Whitechurch,  Limited  v,  GavanagJi,  [1902] 
A.  C.  117,  p.  130. 

(a)  Supra. 
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been  a  representation  of  fact,  and  it  would  be  a  fraud  in  her 
to  attempt  to  enforce  a  security  which  she  had  represented 
as  having  no  valid  existence.  But  her  representation  was 
a  mere  promise,  and  her  promise  not  to  enforce  the  debt  if 
Money  married  coupled  with  his  marriage  on  the  faith  of 
it  did  not  constitute  an  enforceable  contract,  as  the  contract 
was  not  reduced  into  writing  and  signed  (6). 

Other  con-  A  representation  to  create  an  estoppel  must  be  unam- 

rep^ru-''^  biguous.  The  language  must  be  such  that  it  will  be 
tion  miust  reasonably  understood  in  a  particular  sense  which  is  false 
by  the  person  to  whom  it  is  addressed.  Thus,  a  statement 
by  a  trustee  that  an  equitable  interest  was  subject  to 
certain  charges,  was  held  to  amount  merely  to  a  represen- 
tation that  so  far  as  he  knew  there  were  no  other  charges, 
and  not  to  a  representation  that,  apart  from  the  charges 
mentioned,  the  property  was  free  from  incumbrances  (c). 
A  representation  to  create  an  estoppel  must  be  made  either 
with  a  view  of  inducing  some  particular  person  to  act  upon 
it,  or  under  such  circumstances  that  it  would  in  the  ordinary 
course  of  events  reach  the  ears  of  persons  who  would  in  the 
ordinary  course  of  events  act  upon  it.  The  person  to  whom 
it  is  made  or  whom  it  reaches  must  alter  his  position  on 
the  faith  of  the  representation ;  and  he  must  be  justified  in 
giving  faith  to  the  representation.  A  representation  which 
the  hearer  must  know,  if  he  reflects,  not  to  be  true,  or 
which  merely  puts  him  on  inquiry,  does  not  found  an 
estoppel  {d).  It  is  on  this  ground  that  the  cases  are  based 
which  decide  that  no  corporate  body  can  be  bound  by 
estoppel  to  do  something  beyond  their  powers  (e).  The 
reason  is,  not  that  there  can  be  no  estoppel  where  there 
can  be  no  contract,  but  that  every  person  dealing  with  a 
corporation  is  bound  to  know  the  limitations  which  are 

(b)  Cases  where  representations  were  enforced  on  the  basis  of  contract 
are:  Gregory  v.  Mlghell  (1811),  18  Ves.  328;  Dillwyn  v.  Lleuct-lyti 
(1862),  4"De  G.  F.  &  J.  517;  Plimmcry,  Mayor  of  Wellington  (1884), 
9  App.  Cas.  699. 

(c)  Low  V.  Bouvt^rie,  [1891]  S  Ch.  82. 
(<f)  Xehim  V.  Stooher  (1859),  4  I)e  G.  &  J.  458. 
(df)  British  Mutual  Btmhlng  Co,  v.  Ckarnxcood  Forest  Jlail,  Co.  (1887), 

18  Q.  B.  I).  714  ;  Islington    Vestry  v.  Hornsey  Urban  Council^  [1900] 
1  Ch.  695,  p.  706. 
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imposed  upon  them  either  by  the  general  law,  or  by  the 
particular  statute  under  which  they  are  constituted,  or  their 
memorandum  and  articles  of  association.  A  principal  will 
be  estopped  by  the  representations  of  an  agent  when  they 
are  made  in  the  course  of  the  agent's  duty,  and  for  the 
benefit  of  the  principal  (/). 

EsTOPPEii  BY  Acquiescence. 

Eepresentations  may  be  made  by  acts  as  well  as  by  Inaction 
words,  by  conduct  no  less  than  by  language ;  and  inaction  ^^^IJalent 
is  a  part  of  conduct.  Inaction,  therefore,  may  amount  to  a  to  repre- 
representation.  It  may  in  some  cases  be  a  representation  mentation, 
of  an  existing  fact.  It  may  in  other  cases  be  a  representa- 
tion de  futuro.  It  is  only  where  inaction  amounts  to  a 
representation  of  an  existing  fact  that  it  can,  under  the 
doctrine  of  Jorden  y.  Money,  be  treated  as  creating  an 
estoppel.  Where  it  is  a  representation  of  intention,  it  may, 
if  made  for  valuable  consideration,  be  enforceable  on  the 
ground  of  contract.  **  The  doctrine,"  says  Cotton,  L.J., 
"  as  to  a  person  lying  by  so  as  to  create  an  equity  against 
him  arises,  if  either  he  does  something  from  which  it  can 
be  reasonably  inferred  that  he  induced  the  other  persons  to 
think  he  would  raise  no  objection  to  what  they  were  doing ; 
or  if  he  knows  facts  which  are  unknown  to  the  other 
persons  acting  in  violation  of  the  right  which  those  facts 
give,  and  does  not  inform  them  about  it,  but  lies  by  and 
lets  them  run  into  a  trap  "({/).  This  passage  discriminates 
the  two  senses  in  which  inaction  may  produce  a  legal  effect ; 
but  they  are  generally  confounded  together,  after  the  decision 
in  Jorden  v.  Money  as  well  as  before,  under  the  head  of 
acquiescence  {h).    The  two  senses,  however,  are  entirely 

(/)  Wing  V.  Harcey  (1854),  5  De  G.  M.  &  G.  265  ;  George  White- 
church,  Limited  v.  Catanagh,  [1902]  A.  C.  117,  p  139. 

C^)  Rinsiell  Y.  Wattd  (1883),  25  Oh.  D.  559,  p.  576. 

(/i)  See  the  definition  of  acquiescence  by  Lord  Cottenham  in  Duht  of 
Leeds  v.  Earl  of  Amherst  (l^i^"),  2  Phil.  117,  p.  123,  and  the  comments  on 
that  definition  by  the  Court  of  Appeal  in  De  Bussche  v.  Alt  (1878), 
8  Ch.  D.  286,  p.  314.  The  doctrine  of  estoppel  by  acqaiescence  is  a  purely 
equitable  doctrine,  although  Lawrence,  J.,  says  in  King  y.  Inhahltayits 
of  Butterton  (1796),  6  T.  R.  554,  p.  556  :  "  I  remember  a  case  some  years 
ago  in  which  Lord  Mansfield  would  not  suffer  a  man  to  recover,  even 
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distinct,  and  must  be  sharply  distinguished.  Where  silence 
is  relied  upon  as  an  estoppel,  the  silence  must  amount  to  a 
representation  that  the  party  keeping  silence  has  no  rights. 
Where  silence  is  relied  upon  as  a  promise,  the  silence  must 
amount  to  an  expression  of  intention  not  to  exercise  rights 
which  the  party  keeping  silence  possesses.  In  order  that 
silence  may  amount  to  a  representation  either  of  fact  or  of 
intention  there  must  be  a  duty  to  speak.  The  duty  to  speak 
can  only  arise,  in  cases  where  there  is  no  fiduciary  relation 
between  the  parties,  and  where  the  contract  is  not  a  contract 
uberrimcB  fidei,  if  the  circumstances  are  such  that  it  would 
be  inequitable  to  keep  silence  (i). 

The  only  occasion  on  which  it  is  inequitable  not  to  reveal 
that  you  have  rights  is  when  a  person  is  invading  your 
rights  in  the  belief  that  you  have  no  rights,  and  you  know 
that  he  entertains  such  a  belief,  and  that  the  belief  is 
mistaken.  Unless  you  know  that  you  have  rights,  you  do 
not  fail  in  any  duty  by  keeping  silence,  although  an  active 
representation  that  you  had  no  rights  would  operate  as  an 
estoppel.  Unless  you  know  that  another  person  is  invading 
your  rights  in  the  belief  that  you  have  none,  you  owe  no 
duty  to  him  to  undeceive  him.  The  following  conditions, 
therefore,  must  be  fulfilled  if  A.  seeks  to  raise  an  estoppel 
by  acquiescence  against  B.  First,  A.  must  have  made  a 
mistake  as  to  his  rights.  Secondly,  B.,  the  possessor  of 
the  right,  must  know  of  the  existence  of  his  own  right 
which  is  inconsistent  with  the  right  claimed  by  A.,  and 
thirdly,  he  must  know  of  A.'s  mistaken  belief  of  his  rights. 
Fourthly,  A.  must  have  expended  some  money  or  done 
some  act  on  the  faith  of  his  mistaken  belief,  and  fifthly,  B. 
must  have  encouraged  A.  to  spend  the  moi^ey  or  do  the  act, 
either  directly  or  by  abstaining  from  asserting  his  right  (k). 


in  ejectment,  where  he  had  stood  by  and  seen  the  defendant  baild  on  his 
Jand." 

(0  Pelly  V.  WatJien  (1851),  1  T>e  G.  M.  &  G.  16,  p.  25 ;  Russell  v. 
WafU  (1886),  10  App.  Cas.  590,  p.  613. 

(70  Bunudeyi  v.  Dyson  (1866),  L.  R.  1  H.  L.  129.  p.  140  ;  Willmott  v. 
Barber  (1880).  16  Ch.  D.  96,  p.  105;  Falche  v.  Scottish  Imperial 
JuAurance  Co.  (1886),  84  Ch.  D.  234,  pp.  243,  251, 253  ;  Proctor  t.  BenniJi 
(1887),  36  Ch.  D.  740,  pp.  760,  765. 
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On  the  other  hand,  where  inaction  is  relied  upon  as  Inaction  as 
evidence  of  a  promise  not  to  exercise  rights,  the  things  promSe!  ^ 
which  require  to  be  proved  by  the  person  who  relies  upon 
the  acquiescence  are  altogether  different.  It  is  inequitable 
not  to  state  that  you  intend  to  exercise  your  rights  when 
you  know  that  a  person  is  altering  his  position  in  the  faith 
that  you  will  not  exercise  your  rights.  In  such  a  case,  the 
person  altering  his  position  knows  that  you  have  rights, 
and,  if  he  alters  his  position  merely  in  the  hope  that  you 
will  not  exercise  them  against  bin),  he  cannot  complain  of 
you  if  he  is  disappointed.  He  can  only  restrain  you  from 
enforcing  your  rights  if  he  has  altered  his  position  on  the 
faith  of  an  implied  promise  made  by  you  not  to  enforce 
them.  If  A.  promises  by  implication  not  to  exercise  a  legal 
right  in  consideration  of  B.  laying  out  money,  B.  can  only 
have  a  right  against  A.  on  the  footing  of  a  contract  having 
been  entered  into  between  the  parties.  It  is  not  necessary 
in  such  a  case  for  B.  to  show  that  he  altered  his  position 
under  a  mistaken  belief  that  he  had  rights  where  he  had 
none.  On  the  contrary,  B.,  in  such  a  case,  always  knows 
that  he  has  no  rights,  and  alters  his  position  in  the  belief 
that  a  right  adverse  to  his  will  not  be  exercised.  Nor  is  it 
necessary  for  B.  in  a  case  based  upon  contract  to  show  that 
A.  knew  that  he  himself  had  rights,  or  knew  that  B.  was 
acting  in  the  mistaken  belief  that  he  had  rights.  The 
validity  of  A.'s  promise  not  to  exercise  his  rights  does  not 
depend  on  whether  A.  knew  that  he  had  those  rights  or  not, 
or  whether  he  thought  that  B.  really  had  the  rights  which 
he  himself  was  consenting  to  forego  (Z), 

(Z)  Caftca  in  which  acqnieseence  was  held  to  coastitate  an  implied  promise 
are  :  Stilffs  v.  Cowjfer  (1748),  3  Atk.  692  ;  Aston  v.  Aston  (1750),  1  Vea. 
sen.  396  ;  Jackson  v.  Cator  (1800),  5  Yes.  688  ;  Barret  v.  Blagrave 
(1801),  6  Ves.  555  ;  6  Vcs.  104  ;  Rochdale  Canal  Co.  v.  King  (1851),  2  Sim. 
(N.8.)  78  ;  (1853),  16  B.  630  ;  Somersetshire  Canal  Co,  v.  Haroaurt  QSoS), 
2  De  G.  &  J.  596,  p.  608  ;  Cotehing  v.  Bassett  (1862),  32  13.  101,  p.  110  ; 
Eastwood  r.  Lever  (1863),  4  De  G.  J.  &  S.  114.  Where  the  contract  which 
ii^  set  up  relates  to  land,  the  acts  done  in  reliance  upon  the  acouiescence 
must  amount  to  acts  of  part  performance.  See  Mc Manns  v.  Coofte  (1887), 
35  Gb.  1).  681,  p.  694.  It  was  held  that  there  was  no  acquiescence  in 
Maeher  v.  Fnundl'nig  Hospital  (1813),  1  V.  &  B.  188  ;  Gerrard  v. 
O'lleilly  (1843),  3  Dr.  &  War.  414  ;  Hogg  v.  Scott  (1874),  18  Eq.  444  ; 
Smith  V.  Smith  (1875),  20  Eq.  500. 
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The  doctrine  of  estoppel  by  acquiescence  has  been  chiefly 
applied  in  three  classes  of  cases :  (a)  concealment  by  a  prior 
incumbrancer  of  his  incumbrance ;  (b)  expenditure  by  A, 
upon  property  belonging  to  B.,  and  (c)  creditors  of  a  bank- 
rupt allowing  him  to  continue  in  trade,  (a.)  The  case  of 
the  Earl  of  Bedford  v.  Clare  is  stated  by  Tbeby,  C.J.,  as 
follows  :  **  Clare  had  lent  money  upon  a  statute,  afterwards 
money  is  lent  upon  a  mortgage  of  the  lands  liable  to  that 
statute  ;  he  ingrosseth  the  mortgage,  and  never  discovereth 
the  statute,  the  lands  were  not  worth  more  than  the  mort- 
gage money;  and  by  reason  of  this  concealment,  it  was 
adjudged  fraud  in  him,  and  he  should  have  no  benefit  of  his 
statute  against  the  mortgagee  "  (m).  The  principle  of  the 
BJarl  of  Bedford  v.  Clare  was  followed  by  Lord  Habdwicke 
in  Berry sford  v.  Millward  (n),  and  there  are  several  modem 
cases  where  the  doctrine  is  recognised  (o).  (b.)  "  There  are 
several  instances,"  says  Lord  Habdwicke (jp),  "where  a 
man  has  suffered  another  to  go  on  with  building  upon  his 
ground,  and  not  set  up  a  right  till  afterwards,  when  he  was 
all  the  time  conusant  of  his  right,  and  the  person  building 
had  no  notice  of  the  other's  right,  in  which  the  court  would 
oblige  the  owner  of  the  ground  to  permit  the  person  building 
to  enjoy  it  quietly  and  without  disturbance."  This  princi- 
ple, like  the  last,  has  not  been  applied  since  the  middle  of 
the  eighteenth  century  (g),  although  its  validity  has  been 
frequently  recognised  (r).  (c.)  In  Troughton  v.  Gitley  (s), 
a  bankrupt  was  put  into  possession  of  his  stock  in  trade  by 
his  assignees,  and  he  continued  to  carry  on  the  trade  for 


(vh)  Bath  arid  Mountagucg  Case  (1693),  3  Ch.  Cas.  55,  p.  85.  He  adds 
that  it  wafl  thoaght  a  hard  case.  Holt,  C.J.,  states  the  case  at  p.  104. 
He  adds  that  it  was  opened  the  last  term,  i.e.^  Trinity,  1693.  See  also 
p.  122.  Lord  Habdwicke,  in  Amot  v.  BUood  (1748),  1  Ve8.  sen.  95, 
cites  a  similar  ease  without  name  as  a  decree  of  Lord  CowPEB's. 

(/O  (1740),  Barn.  C.  101  ;  2  Atk.  49. 

(y)  B(yyd  v.  Belttm  (1844),  1  Jo.  &  Lat.  730,  p.  751  ;  Strange  t.  ffawkes 
(1853),  4  De  G.  M.  &  G.  186,  p.  196  ;  OlUcer  v.  ICing  (1856),  8  De  G.  M. 
&  G.  110. 

(;?)  Iki^t  India  Co,  y.  Vincent  (1740).  2  Atk.  83. 

{q)  Hunitig  v.  Fervent  (1710),  Gilb.  Eq.  85  ;  SU'edv.  Whitakcr  (1740), 
Bam  C.  220. 

(r)  Dann  v.  Spurrier  (1802),  7  Ves.  231  ;  Willin<ft  v.  Barber,  s^upra, 
p.  106  ;  Falcke  v.  SeottUh  Imperial  Insurance  Co»^  supra,  pp.  243,  253. 

(*)  (1766),  2  Arab.  630. 
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four  years  without  any  interruption  either  by  his  assignees 
or  creditors.  He  then  died  intestate,  and  it  was  held  by 
Camden,  C,  that  his  creditors  under  the  subsequent  trading 
were  entitled  to  be  paid  out  of  the  efifects  possessed  by  his 
administrator  in  priority  to  the  creditors  under  the  bank- 
ruptcy. The  creditors  of  a  bankrupt,  he  said,  by  leaving 
him  in  possession  of  his  stock  in  trade,  declare  in  effect  that 
he  is  a  free  man  and  competent  to  contract  such  debts  as 
may  enable  him  to  carry  on  his  trade.  Creditors  are  not 
postponed  under  the  rule  in  Troughton  v.  Gitley^  unless  it  can 
be  shown  that  they  permitted,  or  assented  to,  or  knew  of  the 
bankrupt's  continuance  in  trade  {t).  Such  knowledge  has 
perhaps  been  sometimes  inferred  on  insufficient  grounds  {^C). 

Estoppel  by  Negligence. 
Where  A.  by  his  negligence  puts  it  into  the  power  of  B.  Priority  of 
to  make  a  false  representation,  A.  may  be  estopped  from  incum- 
denying  the  truth  of  the  representation  {x).  This  principle  brancera. 
has  been  most  commonly  applied  in  determining  the  priority 
of  successive  incumbrancers.  A  mortgagor  in  possession 
of  the  mortgaged  land  and  of  the  title  deeds,  is  able,  if 
he  conceals  the  mortgage,  to  show  a  title  as  unincumbered 
owner.  If  the  mortgagee  permits  the  mortgagor  to  retain 
or  to  recover  possession  of  the  title  deeds,  the  mortgagee 
makes  himself,  in  a  sense,  responsible  for  any  fraud  which 
that  possession  enables  the  mortgagor  to  commit,  and  the 
misrepresentations  of  the  mortgagor  are  in  a  sense  imputable 
to  the  mortgagee.  The  mortgagee,  therefore,  is  under 
certain  circumstances  estopped  from  setting  up  his  own 
incumbrance  as  against  later  incumbrancers  who  have  lent 
their  money  on  the  faith  of  the  title  deeds.  A  distinction 
has  often  been  made  between  acts  or  omissions  which  are 
sufficient  to  postpone  a  legal  mortgagee,  and  acts  or  omissions 
which  are  sufficient  to  postpone  an  equitable  incumbrancer. 
The  justification  for  the  distinction  is  one  of  form  rather 
than  of  substance.     If  I  mortgage  Whiteacre  by  a  legal 

(0  Ex  parte  Ford  (1876),  1  Ch.  D.  521  ;  Meggy  v.  Imperl/il  Discount 
Co.  (1878),  3  Q.  B.  D.  711,  p.  720  ;  In  re  Clark,  [1894]  2  Q.  B.  393. 

(tt)  See,  for  example,  Ex  parte  Butler  (1842).  2  Mont.  D.  &  De  G. 
731,  p.  743  ;  Tucker  v.  Hernaman  (1853),  4  De  G.  M.  &  G.  395. 

(^0  P'xon  V.  Muckleston  (1872),  8  Ch.  155,  p.  160. 
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mortgage  to  A.,  and  then  make  succes&ive  mortgages  to  B. 
and  C,  the  only  person  against  whom  either  B.  or  C.  seeks 
relief  in  a  redemption  action  is,  strictly  speaking,  A.  If  C. 
can  prove  that  he  is  prior  to  B.  as  regards  the  right  of  redemp- 
tion, although  later  in  point  of  time,  effect  is  given  to  that 
priority  by  giving  him  a  prior  right  to  demand  a  conveyance 
from  A.  The  equities  between  B.  and  C.  are  determined  by 
the  declaration  of  the  court  which  fixes  the  order  of  redemp- 
tion. Now  where  the  court  is  asked  to  grant  direct  relief 
against  the  legal  title,  the  exercise  of  its  jurisdiction  may  be 
determined  by  different  considerations  from  those  which, 
govern  it  when  it  is  merely  asked  to  determine  priority  as 
between  conflicting  equities.  Hence,  it  has  been  laid  down 
by  many  judges  (y),  that  a  less  degree  of  negligence  will 
postpone  an  equitable  incumbrancer  than  is  required  to  post- 
pone a  legal  mortgagee.  In  substance,  however,  wherever 
the  court  is  asked  to  postpone  an  earlier  equitable  incum- 
brancer to  a  later  one,  it  is  asked  to  divest  a  vested  equitable 
estate,  which,  in  a  court  of  equity,  ought  to  receive  no  less 
protection  than  the  corresponding  legal  estate.  On  principle, 
therefore,  if  the  substance  of  the  matter  is  looked  at,  an 
equitable  mortgagee  ought  not  to  be  prevented  from  setting 
up  his  prior  title,  unless  his  negligence  has  been  such  as 
would  estop  a  prior  legal  title  (^;).  The  cases,  however,  do 
not  bear  out  this  view. 

Although  it  was  held  in  equity  from  the  beginning  of  the 
eighteenth  century  that  an  innocent  misrepresentation 
might  operate  as  an  estoppel,  the  doctrine  persisted  that  a 
legal  mortgagee  could  only  be  postponed  by  acts  which 
made  him  a  party  to  the  fraud  of  the  mortgagor.  Towards 
the  end  of  the  eighteenth  century,  it  is  laid  down  that  gross 
negligence  will  also  postpone  a  legal  mortgagee.  ''The 
first  cases  where  the  prior  mortgagee  was  postponed,"  says 
Thurlow,  C.  (in  Totirle  v.  Band  (a),  **  were  cases  of  fraud, 

(y)  E.g.,  per  Cotton,  L.J.,  in  Xatio-nal  Provincial  Bank  of 
England  v.  Jackson  (1886),  33  Ch.  D.  1.  p.  12. 

(::)  This  was  the  view  of  Kat,  J.,  in  Taylor  v.  Russell,  [1891]  1  Ch.  8, 
p.  17.  a  view  from  which  Lord  MACNA6HTEN  expressed  bis  dissent 
\Tayior  v.  Bvssell,  [1892]  A.  C.  244,  p.  262). 

(fl)  (1789),  2  B.  C.  C.  650,  p.  652. 
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then  the  same  was  done  in  cases  of  gross  negligence."  **  I 
consider  it,"  says  Cbanworth,  C.  (6),  **  to  have  been  estab- 
lished beyond  doubt  that  the  law  is,  that  the  person  having 
the  legal  estate  without  the  title  deeds  is  not  to  be  postponed 
to  a  subsequent  incumbrancer  having  the  title  deeds,  unless 
he  has  been  guilty  of  something  which  the  law  calls  fraud 
or  gross  negligence.  It  is  difficult,"  he  continues,  **  in  each 
particular  case  to  say  what  amounts  to  negligence,  and  still 
more  is  it  difficult  to  say  what  constitutes  negligence  with 
the  epithet  of  *  gross '  connected  with  it  "(c).  Unfortunately 
attempts  were  made  to  reconcile  this  view  with  the  earlier 
doctrine  by  speaking  of  the  negligence  which  was  required 
to  postpone  the  legal  mortgagee  as  negligence  so  great  as  to 
be  an  evidence  of  fraud.  **  There  must  be  either  direct 
fraud,"  says  Lord  Eldon  in  Martinez  v.  Cooper  (d),  **  or 
negligence  amounting  to  evidence  of  fraud,  to  induce  this 
court  to  interfere  for  the  purpose  of  postponing  a  party  who 
insists  on  the  legal  benefit  of  his  deed."  Even  Lord  Cran- 
WORTH  in  Colyer  v.  Finch  speaks  of  the  negligence  sufficient 
to  postpone  a  legal  mortgagee  as  negligence  ''  so  gross  as  to 
be  tantamount  to  fraud  "  (e) ;  and,  as  late  as  1884,  the 
Court  of  Appeal  laid  down  (/)  that  the  same  fraud  and  the 
same  kind  of  negligence  which  would  support  a  suit  for 
personal  relief,  would  justify  the  postponement  of  the  legal 
estate  and  nothing  else. 

Whatever  may  be  the  principle  or  want  of  principle, 
there  appears  to  be  no  case  in  which  the  legal  mortgagee 
has  been  postponed  (g),  and  there  are  many  cases  in  which 
he  has  not  been  postponed,  although  the  deeds  were  in  the 
possession  of  the  mortgagor.    In  Peter  v.  Btissel  {h)  the 

(J)  Perry  Herrich  v.  Attwood  (1857),  2  De  G.  &  J.  21,  p.  37. 

Ic)  Lord  Cranwobth  makes  the  same  statement  in  Colyer  y.  Finch 
(1856),  5  H.  L.  Cas.  905,  p.  928. 

(<i)  (1826),  2  Russ.  198,  p.  217.  See  also  the  observations  of  Lord 
Eldon  in  Etans  v.  B'wknell  (1801),  6  Ves.  174. 

(0  6  H.  L.  Cas.,  p.  929. 

(/)  Northern  Counties  Fire  Insurance  Co,  v.  Whipp  (1884), 
26  Ch.  D.  482,  pp.  489,  494. 

(jg)  In  Head  v.  Egertim  (1734),  3  P.  Wms.  280,  Talbot,  C,  refused  to 
take  the  title  deeds  from  an  equitable  incumbrancer  where  the  legal 
mortgagee  had  allowed  the  mortgagor  tu  retain  tbem. 

(A)  (1716),  1  Eq.  Abr.  321,  pi.  7 ;  2  Vem.  726.  Lord  Eldon  states 
the  facts  somewhat  differently  in  6  Yes.,  p.  191. 

p.E.  2  T 
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mortgagee  of  a  lease  returned  the  original  lease  to  the  mort- 
gagor upon  a  representation  made  by  him.  He  received  it 
back  again  in  a  few  hours.  He  was  not  postponed  to  a 
later  mortgagee,  partly  on  the  ground  that  he  had  done 
nothing  against  good  conscience,  whereby  to  forfeit  his 
mortgage,  and  partly  because  the  later  mortgagee  was 
guilty  of  grosser  negligence  in  not  insisting  on  having  the 
custody  of  the  original  lease.  In  Tourle  v.  Band  (i),  A. 
mortgaged  a  reversion  to  B.,  who  was  told  that  the  deeds 
were  in  the  possession  of  the  tenant  for  life.  On  the  death 
of  the  tenant  for  life,  B.  applied  for  the  deeds  but  was  put 
off,  and  in  the  meantime  A.  made  an  equitable  mortgage  to 
C,  and  delivered  the  deeds  to  him.  B.  was  not  postponed. 
In  Colyer  v.  Finch  {k),  the  legal  mortgagee  obtained  on  the 
occasion  of  his  mortgage  certain  documents  which  the 
solicitor  of  the  mortgagor  represented  to  him  as  being,  and 
which  he  believed  to  be,  the  muniments  of  title.  All  the 
material  documents,  however,  were  not  furnished.  He  was 
not  postponed.  In  Hunt  v.  Elmes  (1),  a  solicitor  made  a 
legal  mortgage  for  a  term  to  a  client  of  properties  A.  and  B. 
The  deeds  of  property  B.  were  not  deposited,  although  the 
solicitor  represented  that  they  were.  The  solicitor  after- 
wards sold  property  B.,  and  handed  over  the  deeds.  The 
mortgagee  was  not  postponed  to  the  purchaser. 

Priority  There  are  several  dicta  to  the  effect  that,  as  between 

eouHab^hi-  6<l^i*8.ble  incumbrancers,  the  mere  possession  of  the  title 
curabrancers.  deeds  by  a  later  incumbrancer  gives  him  priority  over  an 
earlier  one.  These  dicta  are  now  exploded  (w) ;  the  posses- 
sion of  the  deeds  by  a  later  incumbrancer  can  have  no 
greater  effect  than  to  throw  upon  the  earlier  one  the  burden 
of  proof  that  his  failure  to  acquire  or  retain  them  was  not 
due  to  negligence.     So  far  as  the  decisions  go,  an  equitable 

(0  (1789),  2  B.  C.  C.  650. 

(k)  (1856),  5  H.  L.  Cas.  905,  p.  928. 

(0  (1860),  2  De  G.  F.  &  J.  578.  Other  cases  in  which  the  legal  mort- 
gagee was  not  postponed  are  :  Barnttt  v.  Weston  (1806),  12  Ves.  130; 
Martinez  v.  Cooper  (1826),  gupra  ;  No/rtKcm  (Jovnties  of  England  Fire 
In^rarme  Co.  v.  Whipp  (1884),  26  Ch.  D.  482  ;  Manners  v.  Mew  (1885), 
29  Ch.  D.  725. 

(rn')  They  are  cited  and  dissented  from  by  ROMEB,  J.,  in  In  re  Cast  ell 
and  Broimi,  [1898]  1  Ch.  315. 
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mortgagee  has  only  been  postponed  where  he  has  been 
guilty  of  gross  negligence.  In  Waldron  v.  Sloper  (n)  an 
equitable  sub-mortgagee  returned  the  mortgage  deed  to  his 
mortgagor  on  the  representation  that  it  had  to  be  produced 
in  completing  a  sale.  The  mortgagee,  although  he  asked 
for  the  deed  from  time  to  time,  allowed  it  to  remain  with 
the  mortgagor  for  more  than  four  years,  and  he  was  post- 
poned (o).  In  Farrand  v.  Yorkshire  Banking  Co.  (^),  A. 
lent  money  to  B.  to  enable  him  to  complete  a  purchase, 
and  B.  agreed  that  when  the  purchase  was  completed  he 
would  execute  a  mortgage  of  the  property  to  A.,  and  deliver 
the  title  deeds  to  him.  The  deeds  were  received  by  B.  very 
soon  after  the  loan,  but  A.  made  no  enquiry  for  them,  and 
B.  about  a  year  afterwards  deposited  them  with  a  bank  by 
way  of  security.  A.  was  postponed  to  the  bank.  On  the 
other  hand,  an  equitable  mortgagee  is  not  postponed  who 
takes  a  mortgage  in  the  name  of  a  trustee  and  allows  him 
to  have  custody  of  the  title  deeds  (q),  or  who,  on  the 
occasion  of  his  mortgage,  receives  only  some  of  the  title 
deeds  in  the  honest  belief,  induced  by  representations  of  the 
mortgagor,  that  he  is  receiving  all;  and  this  rule  holds 
whether  the  mortgagor  is  solicitor  to  the  mortgagee  or 
not  (r). 

Two  rules  apply  both  to  legal  and  equitable  mortgagees.  Rales  appli- 
Where  the  prior  mortgagee  is  not  by  virtue  of  his  security  ^^f  ^ 
entitled  to  possession  of  the  title   deeds,   he   cannot  be  equitable  in> 
estopped    by  neglect   to   obtain   possession    (s) ;    and   the  cumbrancers. 
estoppel  only  exists  in  favour  of  a  mortgagee  who  has 
obtained  possession  of  the  title  deeds,  or  who  has  been 


(»)  (1852),  1  Drew.  193. 

((/)  This  case  was  followed  under  similar  circumstances  in  Dowle  y. 
Saunders  (1864),  2  H.  &  M.  242. 

ip)  (1888),  40  Ch.  D.  182. 

Iq)  Cory  v.  Eyre  (1863),  1  De  G.  J.  &  S.  149»  p.  170  ;  In  re  Vernon, 
Ewens  ^-  Co.  (1886),  33  Ch.  D.  402,  p.  408  ;  Taylor  v.  Zojidon  and 
County  Banking  Co.,  [1901]  2  Ch.  231,  p.  260. 

(r)  Boberts  v.  Cro/t  (1857),  24  B.  223  ;  2  De  G.  &  J.  1  ;  Dixon  v. 
Muckleston  (1872),  8  Ch.  155.  See  also  Union  Bank  of  Londcm  v.  Kent 
(1888),  39  Ch.  D.  238. 

(*)  Harper  v.  Faulder  (1819),  4  Madd.  129 ;  Farrow  v.  Rets  (1840), 
4  B.  18. 
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Doctrine  of 
Perry 
fferrickv, 
AUwood, 


diligent  to  ascertain  in  whose  possession  they  are  {ty 
Thus,  in  Peter  v.  Bussel  (u),  the  legal  mortgagee  retained 
his  priority,  not  hecause  he  had  not  been  negligent,  but 
because  the  later  mortgagee  had  been  satisfied  by  seeing 
the  deeds  in  the  possession  of  the  mortgagor,  and  had  not 
insisted  on  taking  possession  of  them. 

The  doctrine  of  estoppel  by  negligence  must  be  distin- 
guished from  another  doctrine,  also  based  on  estoppel, 
under  which  the  possession  of  the  title  deeds,  whether  by 
the  mortgagor  or  by  a  third  party,  has  given  priority  to 
persons  dealing  with  the  mortgagor  or  third  party  on  the 
faith  of  his  possession.  An  agent  can,  as  a  general  rule, 
only  bind  his  principal  to  the  extent  of  the  authority, 
whether  express  or  implied,  given  to  him  by  the  principal. 
But  a  principal  may  be  made  liable  to  a  greater  extent 
under  the  doctrine  of  estoppel.  If  an  agent  has  an  apparent 
authority,  either  under  a  power  of  attorney  or  under  the 
general  law,  and  the  principal  limits  that  authority  by 
special  instructions,  such  a  limitation  is  valid  as  between 
the  principal  and  the  agent ;  but  invalid  as  against  persons 
who  deal  with  the  agent  on  the  footing  of  his  apparent 
authority,  and  without  notice  of  its  limitations  (a?).  The 
possession  by  A.  of  the  title  deeds  of  B.'s  property,  although 
that  possession  was  lawfully  acquired  from  B.,  does  not 
give  A.  an  implied  authority  to  raise  money  on  the  security 
of  the  property.  But  where  B.  gives  his  title  deeds  to  A., 
with  authority  to  raise  money  upon  them,  whether  for  A. 'a 
own  purposes  or  as  agent  for  B.,  A.  acquires  by  the  posses- 
sion of  the  deeds  an  authority  to  raise  money  unlimited  in 
point  of  amount,  and  A.'s  apparent  authority  cannot  be 
controlled  by  any  arrangement  between  A.  and  B.  which  is 
not  brought  to  the  notice  of  lenders.  It  was  decided  in 
Perry  Herrick  v.  Attwood  {y)  that  if  a  legal  mortgagee  leaves 

(f)  aarhe  t.  Palmer  (1882),  21  Ch.  D.  124. 

(?/)  Supra, 

(a?)  Duhc  of  Beaufort  v.  Neeld  (1844),  12  CI.  &  F.  248,  p.  290  ; 
Idiles  V.  Mclluyraith  (1883),  8  App.  Cas.  120,  p.  133. 

(y)  (1857),  25  B.  205  ;  2  De  G.  &  J.  21,  p.  39.  Followed  in  In  re 
Castell  and  Brown^  [1898]  1  Ch.  315.  Farwell,  J.,  has  applied  the 
principle  of  Perry  HerricJt  v.  Attwood  to  a  case  where  the  only  authority 
given  was  to  sell  \Rwmer  v.  Webster,  [1902]  2  Ch.  163.    See  p.  172). 
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the  deeds  with  the  mortgagor,  not  through  negligence  or 
through  fraud,  but  in  order  that  he  may  raise  a  certain  sum, 
which  is  to  take  precedence  of  the  legal  mortgage,  the 
legal  mortgagee  cannot,  as  against  subsequent  mortgagees, 
complain  if  the  mortgagor  raises  a  larger  sum  than  the  sum 
agreed  upon  between  them.  By  an  extension  of  the  same 
principle,  where  A.  gave  his  title  deeds  to  an  agent,  with 
verbal  instructions  to  borrow  a  certain  sum  for  him  on  the 
security  of  the  deeds,  and  the  agent  borrowed  a  larger  sum 
and  misappropriated  the  difference,  A.  was  only  allowed  to 
redeem  on  payment  of  the  larger  sum  (z), 

(z)  Brookleshy  v.  Temperance  Building  Society ^  [1895]  A.  C.  173. 
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INTEODUCTION. 

Pabts  II.  and  III.  of  this  treatise  have  dealt  with  the 
principal  claims,  whether  legal  or  equitahle,  which  may 
be  brought  forward  by  a  plaintiff  in  a  court  of  equity.  The 
present  Part  deals  with  the  defences,  whether  qualified  or 
absolute,  which  may  be  set  up  in  answisr  to  these  claims. 
Every  defence  which  can  be  set  up  in  a  court  of  equity 
either  denies  the  existence  of  one  or  more  of  the  elements 
which  together  make  up  the  plaintiff's  cause  of  action,  or, 
while  admitting  the  existence  of  those  elements,  alleges 
circumstances  to  qualify  or  extinguish  the  right  which  the 
plaintiff  would  otherwise  possess.  Parts  II.  and  III.  have 
dealt  with  the  chief  equitable  causes  of  action,  and  the 
validity  of  a  defence  which  sets  up  that  no  cause  of  action 
has  arisen  must  be  judged  by  reference  to  the  principles 
already  laid  down.  The  present  Part  deals  only  with  those 
defences  which  admit  that  a  good  cause  of  action  either 
has  arisen  or,  but  for  some  collateral  circumstances,  would 
have  arisen.  The  present  Part  also  deals  with  those  cases 
where,  before  the  Judicature  Act,  a  court  of  equity  would 
have  restrained  the  enforcement  of  a  legal  claim  in  a  court 
of  law  on  the  ground  that,  after  the  claim  had  arisen,  the 
plaintiff  at  law  had  done  something  which  made  it  inequitable 
for  him  to  prosecute  it,  e,g.,  had  released  his  claim  in  a 
way  which  was  effectual  in  equity  though  not  at  law. 

Illegality.  1.  The  plaintiff's  claim  may  be  founded  on  illegality, 

which  prevents  him  from  obtaining  a  hearing  in  any  court 
of  justice,  or,  although  no  illegal  act  forms  part  of  his  cause 
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of  action,  he  may  have  been  guilty  of  a  collateral  fraud, 
which  prevents  him  from  succeeding  in  a  court  of  equity. 
"He  that  comes  into  equity  must  come  with  clean  hands." 

2.  If  property  is  given  upon  an  express  condition,  that  Election, 
condition    must  be  literally  fulfilled,   both  at  law  and  in 
equity,  to  entitle  the  donee  to  the  property.      At  law,  if 

A.  by  deed  or  will  gives  a  legal  interest  in  property  to  B., 
and  by  the  same  instrument  gives  B.'s  property  to  C,  the 
gift  to  C.  is  simply  void.     It  does  not  at  law  impose  upon 

B.  any  obligation  to  give  effect  to  it  (a).  In  equity,  if  a 
will  gives  property  to  A.,  and  by  the  same  will  property 
belonging  to  A.  is  given  to  B.,  it  has  been  held  that  the 
gift  to  A.  is  upon  an  implied  condition  that  he  shall  convey 
or  transfer  to  B.  the  property  belonging  to  him  which  the 
will  attempts  to  dispose  of.  If  A.  does  not  comply  with 
the  implied  condition,  the  property  which  by  the  will  is 
given  to  him — whether  the  gift  confers  a  legal  or  an  equitable 
interest — is  laid  hold  of  to  compensate  B.  for  the  value  of 
the  property  of  which  he  is  disappointed  by  A.'s  choice.  If 
the  property  is  more  than  adequate  to  compensate  B.,  the 
surplus  of  value  goes  to  A.  under  the  original  gift  to  him. 
This  is  the  doctrine  of  election.  The  doctrine  was  originally 
confined  to  gifts  by  will,  but  it  has  been  extended  id  all 
instruments  by  which  bounty  is  conferred  upon  a  person, 
whose  property  is  by  the  same  instrument  attempted  to 
be  disposed  of. 

3.  The  doctrines  of  Performance,  Ademption,  and  Satis-  Performance, 
faction,  although  they  are  fundamentally  distinct,  have   so  adeniption,  • 
many  points  of  contact,  that  it  is  convenient  to  treat  them 
together,     (a)  At  law,  if  a  legal  obligation  is  performed 
according  to  its  terms  no  right  of  action  arises  against  the 

obligor,  and  there  is  no  difference  between  law  and  equity  as 
to  what  constitutes  the  performance  of  an  obligation,  (b)  If 
a  legacy  is  given  to  a  stranger  for  a  particular  purpose,  and 
the  testator  subsequently  makes  a  gift  to  the  legatee  for 
the  same  purpose,  the  presumption  arises  that  the  gift  was 
intended  to  take  the  place  of  the  legacy  either  altogether  or 

(a)    See    Swanston's   note    to    Qretton  v.    Haward    (1818),   1   Sw., 
p.  426. 
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pro  tanto,  and,  unless  the  presumption  is  rebutted,  the 
legatee  is  not  permitted  to  recover  the  legacy  except  to  the 
extent  to  which  it  remains  unsatisfied.  Where  a  legacy  is 
given  to  a  child  of  the  testator  by  way  of  portion,  and  the 
testator,  after  the  date  of  his  will,  either  gives  or  binds 
himself  to  give  another  portion  to  the  child,  a  court  of  equity 
treats  the  second  gift  or  agreement  as  a  performance  by  antici* 
pation  of  the  legacy  either  altogether  or  pro  tanto,  and  the 
legacy  is  deemed  to  have  been  either  altogether  or  pro  tanto 
obliterated  from  the  will  as  from  the  date  when  the  second 
provision  was  made.  This  is  the  doctrine  of  Ademption, 
(c)  Courts  of  equity  never  compelled  a  party  entitled  to  the 
benefit  of  a  legal  contract  to  accept  in  satisfaction  something 
other  than  the  actual  performance  of  the  contract;  but 
courts  of  equity  sometimes  compelled  him  to  choose  between 
his  rights  under  the  contract  and  benefits  given  him  by  the 
party  subject  to  the  Habihty  of  the  contract.  If  a  debtor 
left  his  creditor  a  legacy  equal  to  or  larger  than  the  amount 
of  the  debt,  courts  of  equity  sometimes  compelled  the 
creditor  to  choose  between  his  right  to  enforce  the  debt 
and  his  right  to  receive  the  legacy.  If  a  father  enters  into 
a  bond  or  covenant  under  which  he  incurs  a  legal  liability 
to  pay  money  or  transfer  property  for  the  benefit  of  a  child, 
and  subsequently  gives  property  to  the  child  in  his  Hfetime 
or  leaves  it  by  his  will,  a  court  of  equity  raises  the  pre- 
sumption, first,  that  the  two  gifts  are  portions;  and, 
secondly,  that  the  later  one  is  intended  to  satisfy  either 
altogether  or  pro  tanto  the  earher  one ;  but  the  court  does 
not  prevent  the  child  from  enforcing,  if  he  chooses,  the 
legal  liability.  Only  if  the  child,  when  the  father's  liability 
becomes  enforceable  at  law,  has  already  received  property 
which,  in  the  opinion  of  the  court,  was  intended  as  a 
satisfaction  of  the  father's  liability,  the  court  restrains  the 
child  from  enforcing  that  liability  to  the  extent  to  which  it 
has  been  so  satisfied ;  and  if  the  child  is  then  entitled  to 
property  under  the  father's  will,  the  court  decUnes  to  allow 
the  child,  if  he  insists  on  his  rights  under  the  father's  bond 
or  covenant,  from  receiving  any  property  under  the  will 
except  in  excess  of  the  amount  required  to  satisfy  the  bond 
or  covenant.     On  the  same  principle,  if  a  father  charges 


I 


Introduction.  649 

his  property  with  portions  for  the  benefit  of  children,  and 
subsequently  gives  property  to  a  child  in  his  lifetime  or  by 
his  will,  a  court  of  equity  raises  the  presumption,  first,  that 
the  latter  gift  is  also  a  portion ;  and,  secondly,  that  it  is 
intended  to  satisfy  either  altogether  or  pro  tanto  the  earlier 
one ;  and  the  court  therefore  compels  the  child  to  choose 
between  them.     This  is  the  doctrine  of  Satisfaction. 

4.  The  defendant,  while  admitting  that  the  plaintiff  has  He  that 

a  valid  claim,  may  say  that  he  has  a  claim  against  the  comes  into 
plaintiff  which  would  entitle  him  to.  take  an  independent  do  equity, 
proceeding,  and  which,  for  the  sake  of  convenience,  should 
be  adjudicated  upon  in  the  proceeding  in  which  he  is 
defendant ;  or  he  may  say  that,  although  he  has  no 
independent  equity  against  the  plaintiff,  he  has  what  may 
be  called  a  passive  equity — a  right,  that  is,  in  equity  to  have 
certain  matters  taken  into  account  in  mitigation  of  the 
plaintiff's  claim.  The  defendant's  right  in  both  these  cases 
is  expressed  by  the  maxim  that  "  he  that  comes  into  equity 
must  do  equity." 

5.  At  law  a  cause  of  action  once  vested  can  only  be  Release, 
divested  by  a  release  (6),  by  accord  and  satisfaction,  or  by  ^p^^^t^L 
the  operation  of  a  Statute  of  Limitations.     A  right  of  suit 

in  equity  may  be  determined  in  one  or  other  of  the  following 
ways.  (1)  There  may  be  an  actual  release  of  the  right  of 
suit.  Such  release  may  be  by  parol  as  well  as  by  deed,  by 
conduct  as  well  as  by  words ;  and  lapse  of  time  alone  may 
be  evidence  that  a  claim  has  been  abandoned.  ''  It  is  hard 
to  say  that  in  a  court  of  equity  a  man  having  a  right  of 
action  or  suit  to  be  relieved  in  equity  and  knowing  the 
whole  of  the  case  may  not  release  that,  on  whatever  con- 
sideration it  arises,  so  far  as  regards  himself ;  but  it  must 
be  applied  to  that  particular  case,  doing  it  with  his  eyes 
open,  and  knowing  the  circumstances  "(c).  (2)  A  contract 
for  valuable  consideration  to  abandon  an  equitable  right 
affords  a  defence  to  the  subsequent  assertion  of  the  right. 
E.g,y  a  promise  to  abandon  a  right  in  consideration  of  acts 

Ql)  Novation  has  in  law  the  effect  of  a  release  (^Commercial  Bank  of 
Tasmania  y.  Jones,  [1893]  A.  C.  813). 

(c)  Per  Lord  Habdwicke  in  Cole  v.  Gibson  (1750),  1  Ves.  sen.  503, 
p.  607. 
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to  be  done  by  the  party  against  whom  the  right  exists  will, 
if  those  acts  are  done,  afford  a  defence  to  a  suit  in  equity. 
(3)  The  person  against  whom  it  is  sought  to  enforce  an 
equitable  right  may  have  altered  his  position  on  the  faith  of 
conduct  by  the  plaintiff  from  which  the  defendant  is  entitled 
to  infer  either  that  the  plaintiff  has  abandoned  his  claim  or 
that  he  will  not  enforce  it.  In  the  former  case  the  plaintiff 
is  estopped  from  denying  that  his  conduct  amounts  to  a 
release :  in  the  latter  case,  the  plaintiff  may  be  bound  on 
the  ground  of  contract.  The  word  acquiescence  is  used  in 
two  senses.  Sometimes  it  is  used  to  denote  conduct  which 
is  evidence  of  an  intention  by  the  party  conducting  himself 
to  abandon  an  equitable  right,  sometimes  to  denote  conduct 
from  which  another  party  would  be  justified  in  inferring 
such  an  intention ;  that  is  to  say,  it  is  sometimes  employed 
as  equivalent  to  conduct  which  amounts  to  a  release  and 
sometimes  as  equivalent  to  conduct  which  creates  an 
estoppel  or  constitutes  a  promise,  for  which  the  acts  of  the 
defendant  supply  a  consideration  (d),  (4)  An  equitable 
right  may  be  barred  by  lapse  of  time.  Lapse  of  time  may 
determine  a  claim  in  foTir  ways :  (a)  A  Statute  of  Limita- 
tion may  impose  a  bar,  and,  even  where  no  Statute  of 
Limitation  directly  applies,  but  there  is  a  right  at  law 
corresponding  to  the  equitable  right  which  is  being  enforced, 
courts  of  equity,  acting  by  analogy  to  the  statute,  treat  the 
equitable  right  as  barred  at  the  time  at  which  the  corres- 
ponding legal  right  would  have  been  barred,  (b)  Lapse  of 
time  may  raise  a  presumption  that  the  claim  has  been 
satisfied,  (c)  Where  the  event  of  a  suit  depends  upon 
perishabje  testimony,  lapse  of  time  may  raise  a  presump- 
tion that  the  testimony  has  perished,  (d)  Lapse  of  time 
may  be  evidence  of  conduct  amounting  either  to  waiver  or 
acquiescence. 

(^)  Acquiescence  in  a  breach  of  trust  is  treated  as  eqaiyalent  to  ratifi- 
cation of  the  breach  of  trust  by  Lord  Eldon  in  Walker  v.  Symonds 
(1818),  3  Sw.  1,  p.  64  ;  Lord  CrANWORTH  in  Burnnos  v.  WalU  (1855), 
5  De  G.  M.  &  G.  233,  p.  251  ;  and  Liord  Westbuby  in  Farrant  v. 
Blanchford  (1863),  1  De  G.  J.  S.  107,  p.  120.  On  the  other  hand,  it  is 
treated  as  equivalent  to  conduct  from  which  the  other  side  is  justified  in 
inferring  a  release  in  Duke  of  Leeds  v.  Earl  of  Amherst  (1864),  2  Ph. 
117,  p.  123,  and  De  Bussclie  v.  Alt  (1878),  8  Ch.  D.  286,  p.  314. 
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THE  NECESSITY  OF  CLEAN  HANDS. 

The  illegality  of  the  act  on  which  the  plaintiff  founds  his  lUegal  acts 
cause  of  action,  or  of  some  act  which  forms  part  of  his  cause  classified, 
of  action,  may  form  a  defence  to  his  claim.  And  even  where 
the  defendant  does  not  set  up  illegality  as  a  defence,  the 
court,  if  satisfied  that  the  claim  is  based  on  an  illegal  act  or 
contract,  is  bound  to  take  notice  of  the  illegality  and  to 
refuse  relief  to  the  plaintiff  (a).  An  illegal  act  in  the  sense 
in  which  it  is  used  above  is  not  necessarily  an  act  which  is 
criminally  punishable ;  and  an  illegal  contract  is  not  neces- 
sarily one  which  it  constitutes  an  indictable  offence  to  enter 
into.  For  instance,  contracts  in  restraint  of  trade  are  illegal 
in  the  sense  that  the  law  declines  to  enforce  them  ;  but  no 
action  lies  against  any  individual  or  individuals  for  entering 
into  a  contract  merely  because  it  is  in  restraint  of  trade  (h). 
An  act  is  illegal,  first,  if  it  is  prohibited  by  common  law  or 
by  statute ;  secondly,  if  it  is  contrary  to  public  policy ;  and 
thirdly,  if  it  is  contrary  to  morality.  In  Egerton  v.  Earl 
Brownlow  (c)  two  views  were  expressed  of  the  meaning  of 
public  policy.  One  view  was  that  pubHc  policy  meant  the 
policy  of  the  law,  and  that  an  act  or  contract  was  contrary 
to  public  policy  if  it  was  against  the  principle  of  the  estab- 
lished law.  In  order  to  avoid  an  act  or  contract  as  contrary 
to  pubHc  policy,  it  must  be  shown,  said  Paeke,  B.  {d), 
that  it  is  contrary  to  decided  cases  or  the  principle  of 
decided  cases  and  void  by  analogy  to  them.  The  other 
view  was  that  the  question  what  cases  came  within  the  rule 

(«)  Walcot  V.  Walker  (1802),  7  Ves.  1 ;  JVhitmore  v.  Farley  (1881), 
29  W.  R.  825  ;  Oedge  v.  Royal  Exchange  Assurance  Corporation,  [1900] 
2  Q.  B.  214,  p.  220. 

(h)  Mogul  Steamthip  Co,  t.  MoOregor^  Goto  ^  Co,,  [1892]  A.  C.  25. 

(c)  (1853),  4  H.  L.  Ca8.  1. 

(cT)  Ibid.,  p.  124.    So  Baron  Aldebson,  p.  106. 
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against  public  policy  must  be  decided  as  they  successively 
occur.  Each  case  must  be  determined  according  to  its  own 
circumstances.  The  inquiry  must,  in  each  instance,  where 
no  former  precedent  has  occurred,  be  whether  the  tendency 
of  the  act  is  to  interfere  with  the  public  interest.  No  subject 
can  lawfully  do  that  which  has  a  tendency  to  injure  the 
public.  It  is  this  view  which  found  favour  with  their  lord- 
ships (e).  Under  this  head  come  agreements  in  restraint  of 
trade — maiTiage-brokage  contracts — agreements  to  give  a 
preference  to  one  creditor  under  a  composition — agreements 
to  stifle  a  prosecution. 

In  the  cases  mentioned  above  it  is  immaterial  whether 
the  plaintiff  knows  that  the  act  or  contract  is  illegal  on 
which  his  cause  of  action  is  based.  If  an  act  is  prohibited 
by  statute  a  plaintiff  can  acquire  no  rights  by  doing  the  act 
although  he  did  not  know  that  it  was  prohibited.  If  a  cove- 
nant is  in  restraint  of  trade,  a  plaintiff  cannot  sue  on  that 
covenant,  although  when  he  entered  into  it  he  did  not  know 
that  it  was  contrary  to  public  policy.  There  are,  however, 
cases  where  the  knowledge  of  the  plaintiff  is  material ;  and 
these  are  cases  where  the  contract  is  one  which  can  be 
performed  in  a  perfectly  legal  manner,  and  where  the 
illegality  consists  not  in  the  actual  performance  of  the 
contract  but  in  an  illegal  destination  of  the  subject-matter 
of  the  contract.  If  A.  lends  money  to  B.,  A.  can  primd 
facie  recover  his  loan.  But  money  lent  for  the  purpose  of 
enabling  the  borrower  to  do  an  illegal  act,  and  this  with 
the  knowledge  of  the  lender,  cannot  be  made  the  foundation 
of  an  action.  Thus,  if  A.  lends  money  to  B.  to  enable  B.  to 
pay  or  compound  the  differences  upon  illegal  stock-jobbing 
transactions  (/),  or  to  enable  B.  to  play  at  an  illegal 
game  {g),  and  A.  is  aware  when  the  loan  is  made  of  the 
object  to  which  the  money  is  to  be  applied,  and  lends  it 
for  the  purpose  of  accomplishing  that  object,  he  cannot 
recover  it.     Again,  where  A.  sells  land  to  B.  the  contract  is 

(tf)  P.  160  (Lyndhurst),  196  (Truro),  239  (St.  Leonards).  Lord 
Halsbury  apparently  adheres  to  the  view  taken  by  Pabkb,  B.  (Janson  t. 
Drie/ontein  Cimsolidated  MineSy  Times,  August  6th,  1902). 

(/)  Cannan  v.  Bryce  (1819),  3  B.  &  Aid.  179. 

(^)  Quarritr  v.  Colston  (1842),  1  Ph.  147. 
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primd  facie  legal,  and  A.  primd  facie  is  entitled  to  recover 
the  price ;  but  where  A.  agreed  to  sell  land  to  B.,  in  order 
that,  to  A/s  knowledge,  it  might  be  sold  by  lottery,  and  A. 
conveyed  the  land  to  B.,  it  was  held  that  he  could  not 
bring  an  action  to  lecover  the  purchase-money  of  the 
land,  nor  sue  on  a  covenant  given  to  secure  the  purchase- 
money  (h),  .  To  render  the  contract  illegal  it  need  not  be 
part  of  the  bargain  that  the  subject  of  the  contract  should 
be  used  unlawfully ;  it  is  enough  if  it  is  handed  over  for  the 
purpose  of  being  so  used  (i). 

The  rules  which  determine  the  rights  of  the  plaintiff  and 
defendant  respectively,  where  the  plaintiff's  cause  of  action 
is  illegal,  may  be  stated  as  follows : 

1.  A  plaintiff  cannot  SLcquire  a  cause  of  action  either  at  Injunction 
law  or  in  equity  by  an  illegal  act.      This  rule  has  been  where^use 
applied  in  a  number  of  cases  in  which  a  court  of  equity  has  de-  of  action 
clined  to  restrain  an  invasion  of  copyright  in  works  which,  ^  ®^* ' 
in  the  opinion  of  the  court,  were  libellous  or  immoral,  or 
to  restrain  the  infringement  of  a  fraudulent  trade-mark. 
Courts  of  equity,  in  so  refusing,  have  always  professed  to 
follow  the  law.     In  Dr.  Priestley's  case  at  law  (A;),  Dr. 
Priestley  claimed  compensation  from  the  hundred  for  the 
loss  of  certain  unpublished  manuscripts  destroyed  in  a  riot ; 
and  Eyre,  C.J.,  held  that  evidence  was  admissible  in  mitiga- 
tion  of   damages,  to  show   that  Dr.  Priestley  was  in  the 
habit  of  publishing  works  injurious  to  the  government  of 
the  State.     On  this  astonishing  authority  Lord  Eldon  laid 
down  that  no  action  would  lie  at  law  for  the  invasion  of 
property  in  a  work  which  was  in  its  nature  calculated  to  do 
injury  to  the  public,  e.g.,  a  libellous  or  irreligious  or  im- 
moral    publication.      Accordingly    he    refused    either    an 
injimction  or  an  account  of  profits  where  there  had  been  a 
piracy  of  one  of  Peter  Pindar's  works  (Q,  of  a  work  which 


Qi)  Fuhdr  V.  JBridges  (1854),  3  E.  &  B.  642. 

(0  Pearce  v.  Brooks  (1866),  L.  R.  1  Ex.  213  ;  Smith  v.  White  (1866), 
L.  R.  1  Eq.  626  ;  In  re  Sauth  Wales  Atlantic  Steamship  Co,  (1876) 
2  Ch.  I).  763  ;  Sftaw  y.  JBenson  (1883),  11  Q.  B.  D.  663. 

(JO  2  Men.  437. 

(0  Wolcot  Y.  Walker  (1802),  7  Ves.  1. 
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impugned  the  doctrine  of  the  immortality  of  the  soul  (m), 
and  of  Lord  Byron's  "Cain"  (n).  He  also  refused  to  restrain 
the  unauthorised  publication  of  Southey's  "Wat  Tyler"  (o). 

Fraudulent  The  cases  on  trade-marks  begin  at  a  later  date,  although 

they  take  their  origin  in  an  expression  which  fell  from  Lord 
Eldon  (p).     In  Pidding  v.  B.ow  (g),  the  plaintiff  represented 
in  his  labels  and  advertisements  that  tea  which  he  sold  as 
Howqua's  mixture  was  made  by  Howqua  in  Canton,   and 
was  purchased  from  him  and  imported  into  England  by  the 
plaintiff  in  the  original  packages.     In  reality  the  teas  from 
which  the  mixture  was  made  were  bought  and  the  packages 
were  made  in  England.     Shadwbll,  V.-C,  declined  to  pro- 
tect the  plaintiff  until  he  had  established  his  title  at  law. 
In  Perry  v.  Truefitt  (r),  the  plaintiff  sold  a  hair  grease  as 
Perry's  Medicated  Mexican  Balm.     The  plaintiff  represented 
on  a  printed  show  card  that  the  composition  was  made  from 
an  original  recipe  of  the  learned  Von  Blumenbach,  and  that 
it  was  formed  of  vegetable  balsamic  productions  of  Mexico. 
Both  these  statements  were  false.     Langdale,  M.E.,  re- 
fused an  injunction,  but  gave  liberty  to  the  plaintiff  to  bring 
an  action,  which  was  however  never  brought.     In  Flavel  v. 
Harrison  (5),  the  plaintiff  described  a  stove  which  his  pre- 
decessor in  the  business  had  invented  as  Flavel* s  Patent 
Kitchener,   although  no  patent  had  ever  been  obtained. 
Page- Wood,  V.-C,  refused  an  injunction  but  retained  the 
bill,  with  liberty  to  bring  an  action,  as  he  thought  that  a 
court  of  law  might  consider  the  plaintiff  entitled  to  a  remedy. 
These    cases    were  confirmed   by  Lord    Westbuky,    and 
subsequently  by  the  House  of   Lords   in    Leather   Cloth 
Co.    V.    American    LeatJier  Cloth    Co.   {t),    although   the 
decision  of  the  House  went  upon   another  ground.      In 
Ford  V.  Foster  («),  the  following  distinction   was  taken : 

(w)  Lawrence  v.  Smith  (1822),  Jac.  471. 

(/i)  Murray  v.  Benbow  (1822),  Jac.  474  n. 

00  Simtkey  v.  Shenoood  (1817),  2  Meri.  436. 

(^p)  Hogq  V.  Kirhy  (1803),  8  Vei?.  215,  p.  226. 

C^)  (1837),  8  Sim.  477.  (r)  (1842),  6  B.  66. 

(*)  (1853),  10  Ha.  467.  Followed  in  Cheavin  v.  Walker  (1877), 
5  Ch.  I).  850.  See  EdeUten  v.  Vlck  (1853),  11  Ha.  78,  which  was, 
however,  doubted  by  Lord  KiNGSDOWN,  11  H.  L.  Cas.,  p.  643. 

(0  (I860),  11  H.  L.  Cas.  623. 

(w)  (1872).  L.  R.  7Ch.  611. 
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Where  there  is  a  misrepresentation  in  the  trade-mark  or 
label  itself  an  injunction  will  be  refused ;  and  Lord  Justice 
Hellish  was  of  opinion  that  in  such  case  no  action  would 
lie  at  law.  On  the  other  hand,  a  plaintiff  may  be  entitled 
to  protection  where  he  has  been  guilty  only  of  a  collateral 
misrepresentation.  In  Ford  v.  Foster ^  the  plaintiff  falsely 
represented,  not  in  the  trade-mark  itself  nor  in  the  manu- 
facture, but  by  advertisements  and  in  every  invoice,  that  he 
was  patentee  of  a  shirt  of  a  particular  shape.  The  Lords 
Justices  held  that  such  a  collateral  misrepresentation  by  the 
plaintiff  would  be  no  defence  to  an  action  at  law  by  him, 
and  that  therefore  he  was  entitled  to  an  injunction.  This 
distinction   is  not   satisfactory.      If  the  misrepresentation  ^ 

accompanies  every  article  sold  (as  it  did  in  Ford  v.  Foster) 
it  is  surely  immaterial  whether  the  misrepresentation  is 
stamped  upon  the  article  or  not ;    and  the  distinction  is  not 
adverted  to  in  the  earlier  cases.     "  The  general  rule  seems 
to  be,*'  says  Lord  Kingsdown  {x),  "  that  the  mis-statement 
of  any  material   fact  calculated  to  deceive  the  public  will 
be  suJB&cient  for  the  purpose  "  of  disentitling  the  plaintiff  to 
protection.     A  more  useful   distinction  is  adverted   to   by 
Hellish,  L.J.,   between  cases  where    the  trade  itself   is 
fraudulent  (under  which   class    he  puts  Perry  v.  Truefitt 
and  Pidding  v.  How) — cases  in  which  the  subject-matter  of 
the  trade  is  only  made  saleable  by  misrepresentations  con- 
cerning its  origin,  substance,  or  quality — and  cases  where, 
as  in  Ford  v.  Foster,  the  trade  is  a  perfectly  honest  trade 
and  the  trade-mark  a  perfectly  honest  trade-mark,  and  where 
the  misrepresentation  at  the  worst  merely  has  the  effect  of 
enhancing   the   price.      Fraud,   in   order  to    disentitle    a 
plaintiff  to  relief,  need  not  necessarily  consist  in  fraudulent 
representations   upon    his    trade-mark.      A    plaintiff  who 
systematically  and  knowingly  carries  on  a  fraudulent  trade 
is  not  entitled  to  protection.     Thus,  a  coal  merchant  who 
habitually  delivered  short   weight  would  not  be  entitled 
to  protection    for   the   name  under  which   he   carries  on 
business  {y). 

(a?)  1 1  H.  L,  Cas.,  p.  542. 

(y)  Lee  y.  Baley  (1869),  L.  R.  5  Ch.  155. 
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2.  Where  a  plaintiff  sues  upon  a  contract  the  considera- 
tion for  which  is  illegal  or  sues  to  enforce  an  illegal  promise 
in  a  contract,  he  is  not  entitled  to  relief,  either  at  law  or 
in  equity.      Hence  a  court  of  equity  will  not  specifically 
enforce  an  illegal  contract  (z),  nor  direct  an  account  in  the 
case  of  an  illegal  partnership.     It  is  immaterial  that  the 
contract  has   been  executed  by  the  person  who  seeks  to 
enforce  it,  and  that  the  defendant  is  enabled  by  the  doctrine 
to  reap  the  fruits  of  his  own  illegality     ''The  defence," 
says  Grant,  M.E.  (a),  "  is  very  dishonest ;  but  in  all  illegal 
contracts  it  is  against  good  faith  as  between  the  individuals 
to  take    advantage  of   that.      A  man   procures   smuggled 
goods  and  keeps  them,  but  refuses  to  pay  for  them."     The 
Highwaymen's  Case  {b),  which  was  on  the  equity  side  of  the 
exchequer  before  1725,  is  an  early  illustration  of  this  doctrine. 
There  a  bill  was  filed  by  one  highwayman  against  another 
for  an  account   of    the  profits    of  robbing  gentlemen  on 
Hounslow  Heath  and  at  Finchley.     The  plaintiff's  solicitors 
were  taken  into  custody,  fined  £50  each,  and  imprisoned 
till  payment ;  and  counsel  who  signed  the  bill  was  made  to 
pay  costs  (c).     This  rule  only  applies  where  the  court  is 
obliged  to  go  into  the  original  illegal  transaction  out  of  which 
the  demand  rises.     Where  the  court  finds  an  account  ren- 
dered or  other  act  done  by  one  of  the  parties  upon  which  it 
can  proceed  without  investigating  the  origin  of  the  demand, 
it  will  give  relief  in  a  proper  case  (d), 

3.  There  is  no  right  of  action  at  law  or  in  equity  on  a 
cheque,  promissory  note,  or  bond  given  to  secure  a  debt  due 
under  an  illegal  contract  (e).  The  fact  that  the  illegal 
purpose  is  consummated  before  the  security  is  given  does 
not  affect  its  illegality.      If  an  agreement  is  made  to  pay  a 


(c)  Barehone  v.  Banies  (1682),  2  Ch.  Cas.  121. 

{a)  7  Vea.  473. 

(5)  9  Law  Quarterly  Review,  197. 

(c)  Later  cases  are  :  Thowgon  v.  TJiomson  (1802),  7  Ves,  470  ;  Ottl^  ▼. 
Brow7ie  (1810),  1  Ba.  &  Be.  360  ;  Hkoinff  v.  Oshalduton  (1^36),  2  My.  & 
Cr^  53. 

(rf)  Davenport  v.  WhUmore  (1836),  2  My.  &  Cr.  177  :  MoFadden  v. 
Jcnkyns  (1842),  1  Ha.  458. 

(0  Ihirergier  v.  Fellowes  (1832),  1  CI.  &  F.  39  :  Woolfy.  Hamilton^ 
[1898J  2  Q.  B.  337. 
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sum  of  money  in  consideration  of  future  cohabitation,  and 
after  cohabitation  the  money  has  been  unpaid  and  a  bond 
is  given  to  secure  that  money,  the  bond  cannot  be 
enforced  (/).  Cases  where  the  consideration  is  illegal  must 
be  distinguished  from  cases  where  the  consideration  is  simply 
void.  The  apparent  consideration  may  be  a  consideration 
which  the  law  takes  no  notice  of.  Future  cohabitation  is 
an  illegal  consideration ;  past  cohabitation  is  not.  It  is  simply 
no  consideration.  Hence,  a  bond  or  covenant  founded  on 
past  cohabitation,  whether  adulterous,  incestuous,  or  simply 
immoral,  is  valid  at  law,  and  stands  in  the  same  position  in 
equity  as  any  other  voluntary  bond  (g), 

4.  In  a  common  law  action  upon  a  promissory  note  or  Right  to 
instrument  under  seal,  the  defendant  is  entitled  to  plead  dlacovery 
the  illegality  of  the  transaction,  and  if  he  can  prove  it,  to  defence  at 
obtain  judgment.     Where  the  illegality  does  not  appear  on  ^^• 
the  face  of  the  instrument,  the  defendant  is  entitled  to  prove 
by  external  evidence  that  the  transaction  was- illegal  (/l). 
Even  where  the  instrument  shows  a  good  consideration,  the 
defendant  is  entitled  to  prove  that  the  consideration  was 
in  fact  illegal  (t).    Before  the  Judicature  Act,  where  the 
illegality   appeared    on  the  face  of    the    instrument,  the 
plaintiff  had  no  remedy  in  equity,  as  he  had  an  adequate 

(/)  IH^her  y.  Bridges  (1854),  3  E.  &  B.  642,  p.  650. 

(^)  Bodly  V. (1680),  2  Ch.  Cas.  15  ;   Whaley  v.  Norton  (1687), 

1  Vern.  483  ;  Marchioness  of  Annandale  v.  Harris  (1727),  2  P.  Wras. 
432  ;  1  Bro.  P.  C.  250 ;  Cray  v.  Booke  (1735),  Cas.  t,  Talb.  163  ;  HUl  v. 
Spencer  (1767).  Ambl.  641,  836  ;  Knye  v.  Moore  (1822),  1  Si.  &  St.  61  ; 
Hall  y.  jPalmer  (1844),  3  Ha.  532.  The  fact  that  the  cohabitation 
had  taken  place  while  the  obligor  was  married  appears  to  have  been 
relied  upon  m  Priest  v.  Parrot  (1750),  2  Ves.  sen.  160,  as  a  ground  for 
refufling  relief  to  the  obligee  ;  but  8ee  Belt's  Suppl.,  p.  313,  and  see  also 
JCnye  y.  Moore^  supra.  The  general  bad  character  of  the  woman  to 
whom  the  bond  was  given  has  also  been  treated  as  a  gronnd  for  refusing 
relief  or  even  for  ordering  the  bond  to  be  delivered  up.  The  true  view  is 
that  the  fact  that  the  obligee  is  a  common  prostitute  is  only  material  as 
evidence  that  undue  influence  has  been  exerted ;  and  its  materiality 
depends  to  a  great  extent  upon  the  age  and  character  of  the  obligor 
(^Clarke  v.  Periam  (1741),  2  Atk.  833  ;  HUl  v.  Spencer,  supray 

(K)  Collim  V.  BlaiUem  (1767),  2  Wils.  341  ;  In  re  Vallanoe  (1884), 
26  Ch.  D.  353.  Originally,  at  law,  no  defence  dehors  the  deed  except 
payment  was  allowed  to  an  action  on  a  bond.  In  Collins  v.  Blantem  it 
was  decided  for  the  first  time  that  illegality,  not  appearing  on  the  face  of 
the  deed,  might  be  pleaded.    See  3  Yes.  368. 

(»)  Paxtofi  V.  Popham  (1808),  9  East,  408. 
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• 
remedy  at  law ;  but  when  a  defendant  was  sued  at  law  and 

had  a  good  defence  not  appearing  on  the  face  of  the  instru- 
ment from  the  illegal  nature  of  the  contract,  he  had  a  right 
to  a  discovery  to  establish  that  defence,  unless  there  were 
special  circumstances  of  exemption,  e.g.y  unless  the  discovery 
sought  would  have  exposed  the  defendant  to  penalties.  It 
was  no  answer  to  a  bill  of  discovery  in  aid  of  the  defence  to 
an  action  at  law,  that  the  plaintiff  in  equity  was  particeps 
criminia  {k). 

Suits  to  5.  Where  a  suit  is  brought  to  enforce  a  purely  equitable 

able  daima!^  claim,  the  general  rule  is  that  no  relief  is  given  to  a  particeps 
criminis.  If  a  bond  is  given  to  secure  the  payment  of  money 
under  an  illegal  contract,  equity  does  not  order  the  bond  to 
be  delivered  up  or  cancelled  at  the  instance  of  the  obligor. 
If  money  is  paid  under  an  illegal  contract,  equity  does  not 
assist  the  payer  to  recover  it.  If  land  is  conveyed  or  shares 
transferred  for  an  illegal  purpose,  equity  does  not  impose  a 
trust  upon  the  legal  ownership  in  favour  of  the  donor  (Z). 

Cases  of  To  these  rules  there  were,   from  early   times,   certain 

and  undue  exceptions.  The  first  is  that  if  the  plaintiff  can  prove  cir- 
influence.        cumstances  of  pressure  or  undue  influence  on  the  part  of 

the  defendant,  he  can  get  rescission  even  of  an  illegal 

contract  (m). 

Cases  of  The  second  exception    is  this.      ''  It  is  settled,"   says 

public  policy.  L^j.^  ELD0N(7t),  "that  if  a  transaction  be  objectionable 

(A)  Franco  y.  Bolton  (1797),  3  Yes.  368  ;  Benyon  t.  NetOefoU  (1850), 
3  Macn.  &  G.  94  ;  Aycrgt  v.  Jenkijut  (1873),  16  Eq.  275. 

(0  Ayerst  v.  Jenkins^  supra;  In  re  Maplehack  (1876),  4  Ch.  D. 
150. 

(m)  Bosanquett  v.  Dashwood  (1734),  Caa.  f.Talb.  37 ;  Henkle  t.  Royal 
Exchange  Asimrance  Go,  (1749),  1  Ves.  sen.  317  ;  Oiborne  v.  Wiliiams 
(1811),  18  Yea.  379;  Willhms  v.  Baylcy  (1866),  L.  R.  1  H.  L.  200; 
Whitmore  v.  Farley  (1881),  29  W.  U.  825.  The  same  rule  holds  at  law 
iSmith  V.  Guff  (1817),  6  M.  &  S.  160;  Kearley  v.  Thomson  (1890), 
24  Q.  B.  D.  742). 

(»)  (1821),  Jac.  67.  Knight-Bruce,  L.J.,  appears  to  confine  the 
relief  given  even  under  this  head  to  cases  where  the  party  suing  ir  less 
gailtj  than  the  party  sued.  See  Reynell  y.  Spryc  (1852),  1  D.  M.  &  G. 
660,  p.  679.  This  view  is  too  narrow.  At  law  also  money  paid  under  an 
illegal  contract  might  be  recovered  where  the  policy  of  a  statute  would  be 
thwarted  if  relief  was  refused  (Jaques  v.  Ooligktly  (1775),  2  W.  Bl. 
1073 ;  Williams  v.  Hedley  (1807),  8  East,  378 ;  Kearley  v.  Thomfon, 
tujtra. 
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on  grounds  of  public  policy,  the  parties  to  it  may  be 
relieved ;  the  relief  not  being  given  for  their  sake,  but  for 
the  sake  of  the  public."  The  earliest  cases  in  which  relief 
was  given  under  this  head  were  where  the  transaction  was 
a  fraud  upon  a  third  party.  In  Brury  v.  Hooke  (o),  A.,  a 
man  of  sixty  with  seven  children,  gave  a  bond  to  B.  to  pro- 
cure his  marriage  with  A.  S.,  a  young  gentlewoman  with 
£2,000  portion.  The  marriage  took  place,  but  Lord  Jefferys 
relieved  A.  against  the  bond.  In  Goldsmith  v.  Bruning  (2?), 
the  plaintiff  had  given  a  bond  and  fifty  guineas  to  the  maid 
of  his  future  vnfe  in  order  to  procure  her  good  offices. 
Wright,  K.,  decreed  that  the  bond  (on  which  judgment  had 
been  obtained  at  law)  should  be  delivered  up,  satisfaction 
acknowledged  on  the  judgment,  and  the  fifty  guineas 
repaid.  In  Turton  v.  Benson  (q),  the  plaintiff  gave  a 
bond  to  his  intended  father-in-law  to  return  part  of  the 
portion  which  the  father-in-law  had  agreed  to  settle  on  his 
daughter.  The  bond  was  given  without  the  knowledge  of 
the  plaintiff's  mother  who  had  brought  part  of  her  jointure 
into  the  settlement.  Lord  Chancellor  Parker  granted  a 
perpetual  injunction  against  the  bond.  "  The  parties  them- 
selves to  this  agreement  were  entitled  to  relief,"  said  his 
lordship, "  for  so  were  all  the  precedents ;  and  if  they  should 
not,  there  would  often  be  no  redress  at  all  against  the  fraud, 
nor  anybody  to  ask  it."  The  relief  has  been  extended  to 
cases  where  the  fraud  was  a  fraud  upon  the  public,  e.g.^  the 
sale  of  an  office  in  which  the  public  had  an  interest.  In 
Morris  v.  McGullock(r)y  the  plaintiff,  who  was  a  livery 
servant,  paid  the  defendant  £200  for  procuring  him  a  com- 
mission of  lieutenancy  in  the  marines.  The  defendant, 
through  his  influence  vdth  a  lady  who  was  intimately 
acquainted  with  Admiral  Boscawen,  obtained  the  com- 
mission for  the  plaintiff.  The  plaintiff  was  soon  discharged, 
as  his  brother  officers  discovered  that  he  had  been  a  livery 

(p)  (1686),  2  Ch.  Cas.  176. 

ip)  (1700),  1  Eq.  Abr.  89,  pi.  4. 

(^)  (1718),  1  P.  Wms.  496.  Other  cases  are  :  Oay  v.  Wendtno  (1687), 
Freem.  Ch.  101  ;  Debenham  v.  Ox  (1749),  1  Ves.  sen.  276,  and  Shirley  y. 
Ferrers  (1779),  cit.  1  Ba.  &  Be.  367. 

(r)  (1763),  2  Ed.  190.  Other  cases  are  :  Law  v.  Law  (1735),  Cas.  t 
Talb.  140  ;  Ilannington  v.  Du  Chattel  (1783),  2  Sw.  169  n. 
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Repentance 
before  any- 
thing done 
to  cany 
out  illegal 
purpose. 


servant.    Lord    Nobthinoton   decreed  that    the   plaintiff 
should  be  repaid. 

The  third  exception  to  the  general  rule  is  this.  If  a  bond 
is  given  for  an  illegal  purpose,  but  the  obligor  repents  of  his 
purpose  before  anything  has  been  done  to  carry  it  into 
effect,  he  can  obtain  the  delivery  up  of  the  bond.  If  a  party 
conveys  property  for  an  illegal  purpose,  he  can  obtain  a 
reconveyance  before  anything  has  been  done  to  carry  out 
the  purpose  (s).  In  neither  case  can  he  obtain  relief,  if  the 
purpose  has  been  partially  carried  out  (t).  The  distinction 
is  illustrated  by  the  following  cases.  In  Birch  v.  Blagrave, 
Petty  conveyed  several  estates  to  his  daughter  in  fee,  in 
order  to  disqualify  himself  from  being  Sheriff  of  London. 
He  kept  the  conveyance  secret  and  remained  in  possession 
of  the  estate.  He  afterwards  paid  the  usual  fine  for  not 
accepting  the  office.  Lord  Habdwicke  was  of  opinion  that 
Petty's  intention  was  merely  to  transfer  the  legal  estate, 
while  reserving  the  beneficial  interest.  "  I  am  of  opinion," 
said  he  ''  the  conveyance  ought  not  to  take  effect  against 
his  intention,  unless  he  had  actually  taken  the  oath  " ;  (i.e., 
that  he  was  not  worth  £15,000)  '*  that  would  have  been 
against  conscience  and  in  fraud  of  the  law."  He  therefore 
held  that  the  beneficial  interest  remained  in  Petty.  On  the 
other  hand,  in  Pitt  v.  Pitt  (u),  Governor  Pitt  granted  his 
younger  son,  the  plaintiff,  an  annuity  in  order  to  qualify 
him  for  member  of  Parliament,  and  afterwards  got  the  deed 
and  burnt  it ;  it  was  decreed  that  the  eldest  son,  the  heir-at- 
law,  should  make  it  good.  Lord  Habdwicke,  in  referring 
to  this  case  (x),  points  out  that  Colonel  Pitt  sat  in  the  House 
of  Conmions  by  virtue  of  the  conveyance  (y). 


C«)  Ward  V.  Lant  (1701),  Free.  Ch.  182  ;  Biroh  v.  Blagrave  (1755), 
1  Ambl.  264  ;  Platamone  v.  Staple  (1816),  G.  Coop.  250.  See  1  De  G.  & 
J.  486  ;  Symes  v.  Ilughgjt  (1870),  9  Eq.  475. 

(0  Pitt  V.  Pitt,  cit.  by  WiLLKS,  A.-G.,  arguendo  Cas.  t,  Talb.  155, 
In  re  Great  Berlin  Steamboat  Co,  (1884),  26  Ch.  D.  616. 

(t*)  Supra. 

(ar)  1  Ambl.  265. 

(y)  The  Court  of  Appeal  in  a  common  law  case  (^Kearley  y.  Th<mton^ 
tu-pra)  expressed  a  doubt  whether  money  paid  for  an  illegal  purpose  could 
be  recovered  at  law  even  before  anything  had  been  done  to  cany  out  the 
purpose.  In  that  case  the  purpose  had  been  partially  carried  out,  and  the 
obserrations  of  their  lordships  seem  contrary  to  the  decision  in  Taylor  t. 
Bowen  (1876),  1  Q.  B.  D.  291. 
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A  fourth  exception  has  been  recently  laid  down.     Where  Court  exer- 
the  court  is  exercising  its  summary  jurisdiction  over  its  own  Miction  over 
officers,  the  officer  cannot  set  up  the  defence  of  illegality,  its  own 
Thus,  where  a  client  invokes  the  jurisdiction  of  the  court  to  *^™°®"* 
compel  a  solicitor  to  deliver  a  bill  of  costs  and  cash  account, 
the  solicitor  cannot  set  up  the  illegality  of  his  retainer  on  the 
ground  of  maintenance  and  champerty  {z), 

(«)  In  re  Thomat,  [1894]  1  Q.  B.  747. 
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CHAPTEE    XXVIII. 


ELECTION. 

ElectioD  " If  a  testator,'*  says  Lord  Eldon  (a),  "gives  his  estate  to 

defined.  A.  and  gives  A.'s  estate  to  B.,  courts  of  equity  hold  it  to  be 

against  conscience  that  A.  should  take  the  estate  bequeathed 
to  him  and  at  the  same  time  refuse  to  effectuate  the  implied 
condition  contained  in  the  will  of  the  testator."  The 
doctrine  of  election  was  originally  confined  to  gifts  by  will. 
If  a  testator  gives  Whiteacre  to  A.,  and  Blackacre  to  B., 
and  if  Blackacre  belongs  to  A.  at  the  testator's  death,  A., 
under  the  doctrine  of  election,  has  two  alternatives  open  to 
him.  He  can  take  under  the  will.  If  he  accepts  White- 
acre,  he  is  bound  to  give  effect  to  the  other  gift  by  conveying 
Blackacre  to  B.  He  can  take  against  the  will.  He  can 
refuse  to  convey  Blackacre  to  B.,  but  in  that  case  B.  is 
entitled  to  be  compensated  for  the  loss  of  Blackacre  out  of 
the  property  which  under  the  will  is  given  to  A.  If  the 
property  given  to  A.  is  more  than  sufficient  to  compensate 
B.,  A.  is  entitled  to  the  surplus  (6).  The  implied  condition 
which  is  created  by  a  gift  to  a  person  whose  property  is 
given  away  by  the  same  instrument,  must  be  distinguished 
from  an  express  condition  attached  to  a  gift.  If  a  testator 
requires  a  condition  to  be  performed  which  is  not  repugnant 
to  the  interest  given  by  him,  that  condition  must  be  literally 
performed  (c).  Hence,  if  a  testator  gives  Blackacre  to  B. 
on  condition  that  he  conveys  Whiteacre  to  A.,  B.  forfeits 
Blackacre  unless  he  conveys  Whiteacre.  He  is  not  entitled 
to  Blackacre  on  the  terms  of  compensating  A.  for  the  value 

Ker  V.  Wauchope  (1819),  1  Bli.  1,  p.  22. 
Qretton  v.  Haward  (1819),  1  Sw.  409. 

Robinson  v.  Wheelvyright  (1856),  21  B.  214  ;  6  De  G.  M.  &  G. 
636. 
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of  Whiteacre.  Where  the  party  put  to  his  election  elects 
to  take  under  the  instrument,  no  question  of  compensation 
can  arise.  If,  therefore,  a  testator  gives  benefits  to  A.,  and 
gives  to  B.  property  of  A.,  which  A.  cannot  assign,  e,g., 
chattels  settled  to  go  with  a  mansion-house  of  which  A.  is 
tenant  for  life,  A.  is  not  bound,  if  he  accepts  the  benefits 
given  by  the  will,  to  make  a  compensation  to  B.  equivalent 
to  the  value  of  A/s  interest  in  the  chattels  {d). 

The  equity  which  arises  from  the  doctrine  of  election  is,  Doctrine  is 
in  the  case  supposed,  B.'s  equity.  It  is  therefore  an  equity  a^^"iJas 
applicable  by  way  of  defence.  If  the  gift  of  Whiteacre  to  defence. 
A.  was  an  equitable  gift,  B.  could  resist  the  claim  of  A.  to 
recover  Whiteacre,  except  on  the  terms  of  his  either  convey- 
ing Blackacre  to  B.,  or  making  compensation  out  of  White- 
acre  for  the  value  of  Blackacre.  If  the  gift  of  Whiteacre 
passed  a  legal  interest,  B.  could,  before  the  Judicature  Act, 
have  obtained  an  injunction  in  equity  to  restrain  A.  from 
recovering  Whiteacre  at  law  except  upon  the  same  terms ; 
and,  since  the  Judicature  Act,  B.  can  set  up  this  equity  as 
a  defence  to  A.'s  action  at  law.  The  existence  of  the  duty 
to  elect  can  only  be  material  to  the  claim  of  a  plaintiff  in 
three  cases:  (1.)  A  party  who  would  be  affected  by  an 
election  may  come  into  equity  insisting  that  the  party  bound 
to  elect  shall  elect  within  a  reasonable  time  (e).  (2.)  The 
party  bound  to  elect  may  ask  the  court  to  value  the  pro- 
perties subject  to  his  election  in  order  that  he  may  have 
materials  fot  coming  to  a  determination  (/).  (3.)  Where 
the  party  bound  to  elect  has  elected  against  the  instrument 
under  which  property  is  given  to  him,  and  at  the  same  time 
has  taken  possession  of  the  property  so  given,  the  party 
disappointed  by  the  election  has  a  personal  claim  against 
the  party  bound  to  elect  for  the  amount  of  compensation  to 
which  he  is  entitled  (g), 

(d)  In  re  Lord  Cheiham  (1886),  31  Ch.  D.  466. 

(e)  Douglas  v.  Douglas  (1871),  12  Eq.  617,  p.  637.  This  right,  according 
to  Lord  Chblmsfobd,  is  not  lost  by  laches  (^Spread  v.  Morgan  (1866), 
IIH.  L.Cas.  588,  p.  617). 

(/)  Buiriche  v.  Broadhurst  (1790),  1  Ves.  jun.  171. 
6')  Anon,  (1708),  Gilb.  Bq.  15  ;  Rogers  t.  Janes  (1877),  3  Ch.  D.  688 1 
7  Cb.  D.  346. 
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The  doctrine  of  election  applies  with  equal  force  to  a 
voluntary  deed.  And  what  appears  to  be  a  contract 
between  two  parties  may  be  in  reality  a  voluntary  deed. 
Thus,  where  a  husband  and  wife  by  post-nuptial  settlement 
made  in  1851,  agree  to  settle  all  personal  property  of  the 
wife  which  falls  into  possession  during  the  coverture,  this 
is  a  voluntary  deed,  as  the  agreement  by  the  wife  is  void, 
and  there  is  therefore  no  consideration  for  the  agreement 
by  the  husband.  If  personal  property  of  the  wife  falls  into 
possession  during  the  coverture,  and  the  husband,  instead  of 
reducing  it  into  possession,  allows  it  to  be  transferred  to 
the  trustees  of  the  settlement  upon  trusts  partly  for  the 
benefit  of  the  wife,  it  is  clear  that  he  does  so  upon  the  faith 
that  all  property  of  the  wife  which  falls  into  possession 
during  the  coverture  will  be  so  transferred.  If  other  pro- 
perty of  the  wife  falls  into  possession  during  the  coverture, 
which  the  husband,  at  his  death,  has  not  reduced  into 
possession,  the  widow  is  not  obliged  to  transfer  it,  because 
her  promise  was  a  nullity ;  but  if  she  refuses  to  transfer  it 
she  cannot  take  any  benefits  under  the  trusts  of  the  pro- 
perty which  was  transferred,  until  the  persons  disappointed 
by  her  election  have  been  compensated  out  of  that 
property  (h). 

The  doctrine  of  election  has  been  extended  to  contracts, 
whether  resting  in  contract  merely,  or  completed  by  con- 
veyance and  transfer  (t),  and  where  one  contract  is  contained 
in  two  instruments,  a  party  may  be  compelled  to  elect 
between  benefits  conferred  in  one  and  obligations  imposed 
by  the  other  (k).  The  contracts  to  which  the  doctrine  has 
been  extended  fall  under  three  classes.  (1)  The  person 
put  to  his  election  may  be  a  volunteer  under  a  contract 
which  as  between  the  parties  to  it,  is  for  valuable  con- 
sideration (l).  If  A.  and  B.  enter  into  a  contract  to  settle 
property  belonging  to  them  respectively  upon  trusts  under 


(A)  Anderson  v.  AbboU  (1857),  23  B.  457. 
(t)  Cddrington  v.  Lindsay  (1873),  8  Ch.  678,  p.  587. 
(ife)  Bacon  y.  Cosby  (1851),  4  De  G.  &  Sm.  261. 

(Z)  SaviU  V.  Sarin  (1846).  2  Coll.  721  ;  Bacon  y.  Chsby,  supra; 
CodHngton  y.  Codrington  (1875),  L.  H.  7  H.  L.  854. 
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which  C.  takes  a  benefit,  and,  as  part  of  the  same  contract, 
agree  that  property  of  C.'s  shall  be  held  upon  the  same 
trusts,  C.  cannot  claim  any  benefit  under  the  settlement  of 
A.  and  B.'s  property  without  settling  his  own  property  in 
the  way  agreed  upon  between  A.  and  B.  It  is  an  implied 
condition  of  the  benefits  given  to  C.  that  C.  shall  carry  into 
effect  that  disposition  of  his  own  property  which  A.  and  B. 
have  no  power  of  compelling.  C/s  position  is  just  the  same 
if  he  is  made  a  party  to  the  contract,  but  is  under  a  dis- 
ability to  contract,  e.g.,  if  C,  being  a  married  woman, 
purports  to  settle  her  reversionary  chose  in  action,  not  held 
to  her  separate  use.  For  instance,  under  a  post-nuptial 
settlement,  the  husband  and  father  of  the  wife  settled 
property  upon  trusts  for  the  benefit  of  the  wife,  and  the 
husband  and  wife  agreed  to  settle  a  reversionary  interest  of 
the  wife.  The  House  of  Lords  held  that  the  settlement 
made  of  the  property  other  than  the  reversionary  interest 
was  in  consideration  of  the  settlement  made  of  the  rever- 
sionary interest,  and  that  the  settlement  made  of  the 
reversionary  interest  included,  not  only  the  power  over 
it  which  the  husband  would  have  if  it  fell  into  possession 
during  the  coverture,  but  also  the  right  which  the  wife  would 
have  to  it  if  she  became  discovert  (m).  (2)  The  person  put 
to  his  election  may  be  within  the  consideration  of  the  con- 
tract, although  not  a  party  to  it.  In  Green  v.  Green  (7i),  by 
ante-nuptial  settlement,  the  intended  husband  settled  land 
of  which  he  was  tenant  in  tail  to  the  use  of  himself  for 
life,  remainder  to  the  intended  wife  for  life,  remainder  to  the 
first  and  other  sons  of  the  marriage,  and  land  to  which 
the  intended  wife  was  entitled  in  fee  simple  was  conveyed  to 
the  use  of  the  husband  for  life,  with  an  immediate  remainder 
to  the  first  and  other  sons  of  the  marriage.  The  husband 
died  without  barring  the  entail.  Lord  Eldon  held  that  the 
only  son  of  the  marriage  and  heir-at-law  of  the  husband 
could  not  take  the  land  derived  from  his  mother  under 
the  settlement  without  conveying  his  interest  in  the  land 
which  his  father  intended  to  bring  into  settlement.      In 

(to)  Codrington  v.  CodririgUm^  supra, 
(»)  (1816),  2  Men.  ^^. 
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Brown  v.  Brown  (o),  by  ante-nuptial  articles,  executed  in  1853, 
when  the  intended  wife  was  a  minor,  it  was  agreed  bet^ween 
the  parties,  and  the  husband  covenanted  with  the  trustees, 
to  settle  the  wife's  interest  in  real  and  personal  estate,  in- 
cluding after-acquired  property,  on  the  usual  trusts.     The 
wife  died  without  having  confirmed  the  articles,  leaving  her 
husband   surviving   and   an   only    child,   her    heir-at-law. 
EoMiLLY,  M.B.,  put  the  heir-at-law  to  her  election  between 
the  benefits  given  to  her  under  the  trusts  of  the  personal 
estate  and  her  right  to  the  real  estate  unaffected  by  the 
trusts  of  the  settlement.     (3)  The  party  put  to  his  election 
may  be  a  party  both  to  the  consideration  and  to  the  contract. 
In  Willoughby  v.  Middletmi  {p),  by  an  ante-nuptial  settle- 
ment, made  when  the  future  wife  was  an  infant,  the  future 
husband  and  wife  covenanted  to  settle  a  reversionary  trust 
fund  of  the  wife,  and  all  her  after-acquired  personal  property, 
upon  trusts  for  the  benefit  of  the  wife,  the  husband,  and  the 
children.     The  wife's  reversionary  interest  fell  into  posses- 
sion  during  the   coverture,   and  was   therefore  bound    by 
the  husband's  covenant  but  not  by  the  wife's.     The  wife's 
after-acquired  personalty  accrued  to  her  for  her  separate  use, 
and  was  therefore  bound  by  the  wife's  covenant  and  not  by 
the  husband's.     Wood,  Y.-C,  held  that  the  husband  had 
settled  the  reversionary  interest  on  the  faith  that  the  wife 
would  give  effect  to  her  covenant,  and  therefore  put  her  to 
her  election  (g).      In  cases  within   the  last  two  classes, 
it  might  have  been  urged  by  the  party  made  to  elect  that, 
as  he  gave  valuable  consideration  for  the  benefits  conferred 
upon  him,  he  was  not  under  any  obligation  to  give  up  those 
benefits  if  he  claimed  by  a  paramount  title  property  which 
the  settlement  had  ineffectually  dealt  with.      The  cases, 
however,  have  been   always  treated  as  governed  by  the 
same  principle  as  ordinary  cases  of  election. 


(o)  (1866),  L.  R.  2  Eq.  481. 

ip)  (^86^))  2  J.  &  H.  344.  This  case  has  been  overraled  on  another 
point.    See  p.  671. 

(q)  The  husband,  but  for  his  covenant,  would  haye  been  entitled  when  the 
wile's  reversionary  interest  fell  in,  to  hold  it  for  his  own  benefit  Snch  a 
settlement  hajs  therefore  been  treated  as  a  settlement  to  this  extent  by 
the  husband.    See  Simeon  v.  Jtmeft  (1831),  2  K.  &  M.  366.  p.  376. 
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Cases  of  election,  strictly  so  called,  must  be  distinguished  Election 
from  cases  of  confirmation.  Where  a  male  infant  has  fj^^  ^. 
entered  into  a  covenant  for  his  benefit,  that  covenant  primd  firmation. 
facie  binds  him,  but  he  is  entitled  to  repudiate  it  within  a 
reasonable  time  after  attaining  twenty-one.  If  he  does 
nothing  within  that  time  to  repudiate  it,  the  presumption 
is  that  he  has  confirmed  it  (r).  The  doctrine  that  a  man 
may  confirm  on  attaining  twenty-one  a  covenant  entered 
into  by  him  while  an  infant,  if  it  is  for  his  benefit,  has  been 
applied  to  the  confirmation  by  married  women  of  ante- 
nuptial agreements  made  by  them  during  infancy  relating 
to  their  property  whether  separate  or  non-separate.  If  a 
married  woman  has  confirmed  a  contract  entered  into  by 
her  while  discovert,  no  question  of  election  in  the  strict 
sense  arises.  The  contract  binds  her  after  confirmation  to 
the  same  extent  as  if  she  had  been  of  full  age  when  she 
entered  into  it,  and  she  cannot  refuse  after  confirmation  to 
carry  out  the  stipulations  on  her  part  contained  in  it,  even 
on  the  terms  of  abandoning  benefits  to  which  she  is  entitled 
under  it  (s).  The  power  of  a  married  woman  to  confirm  a 
covenant  made  before  marriage  is  not  based  upon  any  power 
to  contract ;  and  no  formalities  are  necessary  to  make  the 
confirmation  binding.  Hence  real  estate  may  be  bound  by 
a  covenant  which  has  been  confirmed,  although  the  con- 
firmation was  not  by  deed  acknowledged  (t),  A  transaction 
which  is  void  ab  initio  cannot  be  confirmed.  If  a  married 
woman  purports  to  contract  in  respect  of  her  non-separate 
estate,  the  alleged  contract  is  a  nullity.  Hence  a  woman 
cannot,  either  during  or  after  the  coverture,  confirm .  a 
covenant  entered  into  by  her  in  a  post-nuptial  settlement 
with  reference  to  her  non-separate  estate;  but  she  may, 

(r)  Edwards  v.  Carter,  [1893]  A.  C.  360  ;  Viditz  v.  O'Hagan,  [1900J 
2  Ch.  87. 

(«)  Barrow  7.  Barrow  (1858),  4  Kay  &  J.  409;  4  Jar.  (N.8.)  1049; 
Wilder  V.  Pigott  (1882),  22  Ch.  D.  263;  Greenhill  v.  North  British 
Ifuturance  Co.,  [1893]  3  Ch.  474  ;  In  re  Hodson,  [1894]  2  Ch.  421. 

(t)  In  re  Iloason,  supra.  As  a  married  woman  could  not  by  contract 
bind  her  after-acqoired  separate  property  before  the  Married  Women's 
Property  Act,  1882,  Jessel,  M.R.,  held  that  a  married  woman  could  not 
confirm  an  ante-nuptial  agreement  so  as  to  bind  her  after-acquired  separate 
property  (Smith  v.  Liccas  (1881),  18  Ch.  D.  631,  p.  545).  The  decision 
on  this  point  is  uuFonnd  (^Viditz  v.  O'Na^an,  [1899'|  2  Ch.  r>';9.  p.  576). 
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after  the  coverture  has  determined,  do  some  act  which 
amounts  to  a  new  gift  of  the  property  in  respect  of  which 
she  purported  to  contract  (u). 

The  doctrine  of  election  in  the  strict  sense  is  sometiines 
based  upon  intention.     It  is  based  on  intention    to    this 
extent.     Where   a  man  affects  by  a  legal  instrument    to 
dispose  of  property,  the  law  implies  an  intention  on  his 
part  that  the  instrument  shall  take  effect  as  a  whole.     The 
law  therefore  implies  that  a  testator  intends  to  dispose  of 
/  all  property  of  which  any  disposition  is  contained  in  the 
will,  whether  it  belongs  to  him  or  not  (a?).     But  it  is  not 
necessary  to  raise  a  case  of  election  that  the  party  making 
the  disposition   should    have    distinctly  intended    that  a 
beneficiary  should  take   upon  condition,   or  should   have 
known  that  property  of  which  he  is  disposing   did    not 
belong  to  him.     Where  a  testator  gives  away  property 
belonging  to  another,  a  case  for  election  is  raised  whether 
the  testator  thought  that  he  had  the  power  to  convey  the 
property,  or  knowing  that  he  had  not  the  power,  usurped 
it  (y).     A  testatrix  gives  Whiteacre  to  A.,  and  at  the  same 
time  gives  a  legacy  to  B.     At   the  date  of  the  will  C.  is 
entitled  to  the  proceeds  of  sale  of  Whiteacre.      He  dies 
before  the  testatrix  intestate,  leaving  B.  his  sole  next-of-kin. 
B.  must  elect  between  Whiteacre  and  the  legacy  (z). 

It  is  a  question  of  construction  on  the  instrument  which 
is  alleged  to  present  a  case  for  election,  whether  an  intention 
is  shown  to  dispose  of  property  over  which  the  person 
executing  the  instrument  had  no  control.  This  question 
arises  most  frequently  under  wills.  The  presumption  is 
that  a  will  only  includes  what  the  testator  had  power  to 
dispose  of  {a).  Where  the  subject  of  a  testamentary  gift 
is  ambiguously  described,  parol  evidence  is  admissible  to 

(w)  Seaton  v.  Seaton  (1888),  13  App.  Cas.  61  ;  Marie  v.  Jarman,  [1895] 
2  Ch.  419. 

(a?)  Per  Lord  Hatherlet  in  Cooper  v.  Cooper  (1874),  L.  R.  7  H.  L. 
53,  p.  71. 

(y)  Walpolev.  Conway  (1740),  Barn.  Cb.  153  ;  Thellussany.  Woodford 
(1806),  13  Ves.  209;  Padbury  v.  Glark  (1860),  2  Macn.  &  G.  298; 
Parker  v.  Sowerhy  (1864),  4  De  G.  M.  &  G.  321. 

(z)  Cooper  v.  Cooper  (1874),  L.  R.  7  H.  L.  63,  p.  67. 

(a-)   Winfmtr  v.  Clfffon  (1856).  8  De  G.  M.  k  G.  641,  p.  660. 
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show  what  subjects  the  testator  meant  to  describe.  But 
it  is  not  admissible  to  show  that  a  testator  by  words  in  his 
will  meant  more  than  those  words  would  carry  by  their 
natural  or  legal  import,  e.gr.,  it  is  not  admissible  to  show 
that  a  testator  included  in  the  term  **my  personal  estate," 
personal  estate  which  was  not  strictly  his  (6).  Where  a 
testator  has  a  limited  interest  in  property  forming  the 
subject  of  a  devise  or  bequest,  there  is  more  difficulty  in 
showing  an  intention  to  make  a  disposition  extending 
beyond  that  interest  than  there  is  in  showing  that  a 
testator  intended  to  dispose  of  an  estate  in  which  he  had 
no  interest ;  but  it  is  not  necessary  that  the  intention  in 
the  former  case  should  be  shown  by  positive  declaration  (c). 
A  designation  in  general  words  of  the  subject  intended 
to  be  affected  by  an  instrument  imports  primd  facie  that 
property  only  upon  which  the  instrument  is  capable  of 
operating.  Hence  a  gift  by  a  testator  in  a  will  not 
executed  to  pass  real  estate  in  Scotland  of  all  his  real 
estate  whatsoever  and  wheresoever  was  held  not  to  include 
real  estate  in  Scotland  (d).  But  a  gift  of  real  estate  situate 
in  any  part  of  the  United  Kingdom  was  held  to  include  real 
estate  in  Scotland  (e). 

In  order  that  a'  case  for  election  may  arise  under  a  will.  Election  in 
the  will  must  contain  both  a  gift  of  property  which  is  not  fpecial 
the  testator's,  and  a  gift  to  the  true  owner  of  the  property,  powers. 
If  a  testator  disposes  by  his  will  of  property  which  belongs 
to  another  a  case  for  election  arises,  even  though  the  dis- 
position made  by  the  testator  fails,  and  the  property  which 
he  has  attempted  to  dispose  of  passes  under  a  residuary 
devise  or  bequest,  or  goes  as  on  an  intestacy  to  his  heir-at- 
law  or  next-of-kin.     If  a  testator  having  a  special  power  of 
appointment  appoints  to  a  non-object  of  the  power,  and  at 
the  same  time  gives  benefits  to  a  person  who  takes  in  default 

(&)  Doe  d.  Oxenden  v.  Chichester  (1816),  4  Dow,  65,  p.  90.  This  case 
appears  to  overrule  Earl  of  Darlington  v.  Pulteney  (1795),  2  Ves.  jun. 
544,  which  was  followed  reluctantly  by  Lord  Eldon  in  Druce  y.  Denisim 
(1801),  6  Ves.  385. 

(c)   Wintotir  v.  Clifton^  supra. 

Id)  Maxwell  v.  Maxwell  (1852),  2  De  G.  M.  &  G.  705. 

(0   Orrell  v.  Onell  (1871),  6  Ch.  302. 
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of  appointment,  that  person  is  put  to  his  election  (/).     On 
the  other  hand,  where  a  testator  having  a  special  power 
appoints  in  the  first  place  ahsolutely  to  a  proper  object  of 
the  power,  and  then  directs  that  the  appointed  property 
shall  be  held  upon  trusts  or  subject  to  conditions  in  favour 
of  persons  who  are  not  objects  of  the  power,  but  who  would 
probably  be  objects  of  any  settlement  or  provision  which 
might  be  made  by  the  appointee,  the  court  rejects  such 
directions  not  only  so  far  as  they  attempt  to  modify  the 
quantum  of  interest  to  be  enjoyed  by  the  original  appointee, 
but  also  so  far  as  they  might  have  been  relied  on  to  raise 
a  case  of  election  (g).    But  where  a  testator  under  a  special 
power  appointed  to  an  object  of  the  power  subject  to  charges 
in  favour  of  non-objects,  and  devised  land  to  the  object  of 
the  power  who  also  took  in  default  of  appointment,  Fry,  J., 
put  him  to  his  election  (/i).     A  person  is  only  put  to  his 
election  between  a  claim  under  the  will  and  a  claim  against 
the  will.     He  cannot  be  put  to  his  election  as  between  one 
clause  in  a  will  and  another  clause  in  the  same  will.     Thus 
a  testatrix  having  a  special  power  of  appointment  in  favour 
of  children  appointed  by  will  to  a  son  for  life  with  remainder 
to  his  testamentary  appointees,  and  made  a  general  residuary 
appointment  to  her  daughters,    who  took    other   benefits 
under  the  will.     The  remainder  to  the  son's  testamentary 
appointees  was  void  for  remoteness.    James,  V.-C,  held 
that  the  daughters  were  not  put  to  their  election.     Their 
claim  to  the  property  subject  to  the  special  power  arose  not 
on  the  ground  that  the  property  was  unappointed,  but 
under  the  residuary  appointment  in  the  will  (t).     A  testator 
may  exercise  a  special  power  in  such   a  way  that  the 
limitations  created  by  him  would,  if  read  into  the  instru- 
ment creating  the  power,  be  void  for  remoteness.   Pearson,  J., 
held  that  in   such  a  case  a  person  taking  in  default  of 
appointment  is  not  put  to  his  election  by  receiving  benefits 
imder  the  will  (A;),  but  Kekewich,  J.,  has  decUned  to  follow 

(/)  Whistler  y.  Webster  (1794),  2  Vea.  jun.  367. 

(^)  Carver  Y,  Bowles  (ISHl),  2  R.  &  M.  304  ;  WoolHdge  v.  Woolridge 
(1859),  Joh.  63  J  5  Jar.  (n.S.)  566  ;  Churchill  v.  Churchill  (1867),  5  Eq. 
44. 

(K)  WhUe  V.  White  (1882),  22  Ch.  D.  555. 

(i)  WolUuton  Y.  Kviig  (1869),  8  Eq.  165. 

(A)  In  re  Warren's  Trusts  (1884),  26  Ch.  D.  208,  p.  219. 
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this  authority  (Z).  In  In  re  Brooksbank{m),  a  testatrix 
purporting  to  exercise  a  power  which  she  did  not  possess 
appointed  property  belonging  to  A.  to  a  class  incapable  of 
ascertainment,  and  made  B.  her  residuary  legatee.  She 
also  gave  a  legacy  to  A.  Kay,  J.,  put  A.  to  his  election, 
although  the  only  person  who  could  benefit  by  the  election 
was  the  residuary  legatee. 

No  case  for  election   arises    unless  the  testator  gives  There  muat 
property  of  his  own — ^property  which  he  was  able  to  deal  digS^able  '^ 
with  as   he  pleased — "free  disposable  property,"  to  the  property, 
person  who  is  to  be  put  to  his  election.    A  donor  may 
annex  a  condition  to  a  gift  of  his  own  property,  but  not  to 
a  gift  of  property  over  which  he  has  only  a  limited  power. 
Hence,  where  an  appointment  is  made  in  favour  of  objects 
of  a  power  and  of  a  stranger,  the  appointees  may  retain  the 
benefits  given  to  them  while  excluding  the  stranger  (n). 

As  election  is  based  on  a  presumed  intention  that  the  No  election 
whole  of  an  instrument  shall  take  effect,  no  case  for  election  y"®"^ 

'  donor  tihows 

arises  where  the  donor  expressly  or  by  implication  shows  contrary 
an  intention  that  no  election  shall  take  place  (o).  Hence  *^*^'^^*^°* 
a  donee  is  not  put  to  his  election  where  the  property  given 
him  is  given  upon  terms  which  prevent  him  from  freely 
dealing  with  it.  Under  a  marriage  settlement  a  fund  was 
settled  upon  the  wife  for  life  for  her  separate  use  without 
power  of  anticipation,  and  she,  being  then  an  infant, 
covenanted  to  settle  after-acquired  property.  The  Court 
of  Appeal  held  that  she  was  not  put  to  her  election  (p). 
The  gift  of  an  annuity  to  A.  for  his  life,  or  until  he  should 
become  a  bankrupt,  or  should  assign  or  charge,  or  affect  to 
assign  or  charge  the  same,  or  until  some  other  event  should 
happen  whereby  the  same,  if  belonging  absolutely  to  A., 
would  become  vested  in  or  payable  to  some  other  person 
does  not  show  an  intention  of  the  donor  to  exclude  election, 
although,  if  A.  elects  against  the  instrument  which  confers 

(Z)  In  re  Brad»haw,  [1902]  1  Ch.  436. 

(w)  (1886),  34  Ch.  D.  160. 

(»)  Bristow  V,  Warde  (1794),  2  Ves.  jun.  386,  p.  350  ;  In  re  Fowler's 
7VM*f*(1859),27B.362. 

(o)  In  re  Wells'  Trusts  (1889),  42  Ch.  D.  646,  p.  658. 

Ip)  In  re  Vardon's  Trusts  (1885),  31  Ch.  D.  275,  overruling,  on  this 
point,  Willoughby  v.  Middlettm,  supra. 
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the  gift,  the  right  of  the  persons  disappointed  to  retain 
further  payments  of  the  annuity  by  way  of  compensation 
of  itself  determines  the  annuity  (q), 

A  donee  is  not  put  to  his  election,  although  a  testator 
purports  to  dispose  of  property  in  which  the  donee  has  an 
interest,  where  that  interest  cannot  be  assigned.  Thus, 
there  is  no  electio  here  a  testator  gives  benefits  to  A. 
and  by  the  same  will  gives  away  chattels  which,  under  a 
settlement,  are  attached  to  a  mansion-house  of  which  A.  is 
tenant  for  life  (r).  Where  before  the  Conveyancing  Act, 
1881  (s),  a  testator  gave  away  property  which  belonged  to  a 
married  woman  for  her  separate  use  without  power  of 
anticipation,  it  is  doubtful  whether  the  court,  if  it  was  for 
the  benefit  of  the  married  woman  to  take  under  the  wUl, 
could  elect  on  her  behalf.  The  better  opinion  is  that  the 
court  could  have  dealt  with  her  interest  not  by  directing 
her  to  convey,  but  by  restraining  her  in  perpetuity  from 
interfering  with  her  own  property  (t).  Since  the  Act,  the 
court  can  remove  the  restraint  on  anticipation  where  it  is 
for  the  benefit  of  the  married  woman  to  remove  it  (u). 

In  order  that  a  person  may  be  put  to  his  election,  he 
must  have  a  proprietary^  interest  in  the  property  which  is 
disposed  of  in  derogation  of  his  rights.  A  testatrix  by  will 
appoints  Whiteacre  to  A.,  and  gives  legacies  to  B.  On  the 
death  of  the  testatrix,  B.  is  entitled  to  the  proceeds  of  sale 
of  one-third  of  Whiteacre  as  next-of-kin  of  an  intestate, 
subject  to  payment  of  an  apportioned  part  of  the  intestate's 
debts  and  administration  expenses.  B.  must  elect  (x).  If 
B.,  instead  of  being  next-of-kin  of  the  intestate  in  the  last 
mentioned  case,  had  been  a  creditor  of  the  intestate,  he 
would  not  have  been  obliged  to  elect,  because  a  creditor  has 
no  interest  whatever  n  any  specific  portion  of  his  debtor's 
estate,  but  merely  a  personal  claim  for  the  payment  of  his 
debt  {y), 

(<?)  Carter  v.  SUber,  [1891]  3  Ch.  558. 
(r)  In  re  Lord  Cheaham  (1886),  31  Ch.  D.  466. 
(4  44  &  45  Vict.  c.  41. 

(0  See  per  Romilly,  M.K.,  ini2o&«wj?<mv.  Wheeluoright  (1855),  21  B., 
p.  221  ;  and  per  TURNBE,  L.J.,  S,  C.  6  De  G.  M.  &  G.,  p.  548. 
(u)  Section  39. 

(jf)  Cooper  y.  Cooper  (1874),  L.  R.  6  Ch.  15,  p.  21  ;  7  H.  L.  63. 
(y)  Coop&r  V.  Coop&r  (1874),  L.  R.  7  U.  L.  53,  pp.  66,  72. 
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In  cases  of  election  two  points  of  time  must  be  distin-  Rights  of 
guished,  the  time  at  which  the  duty  to  make  election  arises,  ^enrduty  tx> 
and  the  time  at  which  the  election  is  actually  made.  The  elect  ariBes. 
rights  of  the  parties  are  fixed  when  the  duty  to  elect  arises. 
Where  a  will  raises  an  election,  the  rights  are  fixed  when 
the  succession  opens,  i.e,,  at  the  testator's  death  (^r),  A 
testator  divides  a  fund,  subject  to  G.'s  life  interest  therein, 
between  A.  and  B.  At  the  testator's  death  the  reversion  in 
one  moiety  of  the  fund  belongs  to  C,  B.'s  wife.  C.  after- 
wards dies,  and  B.  administers  to  her  estate.  B.  is  not  put 
to  his  election  (a).  The  restraint  on  anticipation  can  only 
operate  during  coverture.  If  follows  that  if  an  interest  is 
given  by  will  to  a  married  woman  subject  to  a  restraint  on 
anticipation,  and  she  is  discovert  at  the  testator's  death, 
she  is  put  to  her  election  (b).  But  if  she  is  under  coverture 
at  the  testator's  death,  she  is  not  put  to  her  election, 
although  she  afterwards  becomes  discovert.  Where  a  case 
for  election  arises  under  a  deed,  the  rights  are  fixed  at  the 
first  moment  at  which  the  person  bound  to  elect  is  both  in 
possession  of  the  benefits  conferred  by  the  deed  and  com- 
petent to  give  effect  to  or  to  reject  its  provisions.  For 
instance,  if  a  post-nuptial  settlement  under  which  a  married 
woman  takes  benefits,  contains  a  covenant  by  her  to  settle 
after-acquired  property,  no  case  for  election  can  arise  as  to 
her  non-separate  property  until  the  coverture  has  deter- 
mined (c).  On  the  other  hand,  where  an  ante- nuptial 
settlement  contains  a  similar  covenant  by  a  female  infant, 
the  rights  are  fixed  when  the  married  woman  attains 
twenty-one,  if  at  that  time  she  is  enjoying  benefits  under 
the  settlement  ((2).  When  the  election  is  actually  made, 
the  court  replaces  the  parties  in  the  position  in  which  they 
would  have  stood,  if  the  actual  election  had  taken  place  at 
the  moment  when  the  duty  to  make  it  arose.  And  if  the 
election  is  against  the  instrument,  the  persons  disappointed 

(2;)  Jn  re  Lord  Chesham^  supra,  p.  476. 
la)  Orissell  y.  Sioinhoe  (1869),  7  Eq.  291. 

(b)  Kekewich,  J.,  has  decided  to  the  contrary,    ^ayrtes  y.  Foster^ 
[1901]  1  Ch,  361. 
(/?)  Codrington  y.  Lindsay  (1872),  8  Ch,  693. 
((Q  See  per  Nobth,  ,!.,  Hamiltm  y.  Hamiltan,  [1892]  I  Ch«  396. 
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What  con- 
Atitutes  act 
of  election. 


by  the  election  are  given  a  charge  on  the  property  retained 
by  the  person  electing  for  the  amount  of  the  benefits  which 
he  has  taken  under  the  instrument  after  the  duty  to  elect 
arose  (e). 

There  can  be  no  election  except  by  a  party  who  knows 
the  nature  and  extent  of  his  rights,  and  with  that  knowledge 
determines  to  elect  (/).  Election,  therefore,  in  the  strict 
sense  differs  from  the  election  to  confirm  a  voidable  instru- 
ment, which  is  inferred  from  non-repudiation  (g).  Where 
the  person  bound  to  elect  deals  equally  with  the  property 
given  to  him,  and  the  property  given  from  him,  e.g.,  con- 
tinues in  the  receipt  and  possession  of  both  properties,  it 
is  impossible  to  say  that  he  has  determined  to  take  the  one 
and  reject  the  other  {h). 

Where  a  party  bound  to  elect  dies  without  having  elected, 
and  both  the  benefits  given  to  him  and  the  property  of  his 
which  is  given  away  devolve  on  the  same  person,  that 
person  can  elect.  If  they  devolve  upon  several  persons  in 
the  same  proportions,  e.g.^  his  four  next-of-kin,  each  can 
elect  according  to  his  interest  {i).  If  they  devolve  upon 
different  persons,  there  can  be  no  election.  Thus,  A.  irre- 
vocably appointed  £3,750  to  her  son  B.  By  will  she 
purported  to  revoke  the  appointment,  and  appointed  the 
£3,750  to  C.  At  the  same  time  she  devised  Whiteacre  to 
B.  B.  died  before  his  mother,  having  given  his  residuary 
personalty  to  D.,  and  his  real  estate  to  E.  Jessel,  M.B., 
held  that  E.  took  Whiteacre,  subject  to  the  obligation  of 
paying  £3,750  to  C.  (A;). 

Where  the  person  bound  to  elect  is  under  a  personal 
incapacity,  e.g.,  an  infant,  or  person  of  unsound  mind,  the 
court,  generally  after  a  preliminary  enquiry  on  the  subject, 


(«')  CodringtoH  v.  Lindsay^  supra  ;  Carter  v.  S'dher^  [1891]  3  Ch.  553. 

(/)  Swanston's  note  to  Dillm  v.  Parker  (1818),  1  Sw.  p.  381  n. ; 
Worthingtim  v.  Wiginton  (1855),  20  B.  67  ;  Spread  v,  Morgan  (I860), 
11  H.  L.  Cas.  588  ;  WiUon  v.  Thornbvry  (1876),  10  Ch.  239  ;  JSxpartr 
Adamson  (1878),  8  Ch.  D.  807. 

O7)  See  p.  667. 

(^i)  mUnn  V.  Parker  (1833),  7  Bli.  (N.8.)  325  ;  Padhury  v.  dark 
(1850),  2  Macn.  &  G.  298  ;  Spread  v.  Morgan,  tnqfra, 

(t)  Fytch4i  V.  Fytchc  (1868),  7  Eq.  494. 

Ct)  Piokersgill  v.  Rodger  {\%l(y),  5  Ch.  D.  163, 


What  Constitutes  Act  of  Election.  675 

itself  makes  the  election  for  his  benefit.  Where  the  eleotion 
is  made  to  take  under  the  instrument,  the  court  effectually 
binds  the  interest  of  the  party  entitled  to  set  up  a  para- 
mount title  by  an  appropriate  declaration  in  favour  of 
persons  taking  under  the  will,  with  incidental  directions, 
where  necessary,  for  conveyance,  assignment,  release,  or 
the  like  (Z).  The  power  of  a  married  woman  to  elect  varies 
with  the  nature  of  the  property  which  she  is  required  to 
give  up  if  she  elects  to  take  under  the  instrument  (m).  A 
married  woman  has  always  been  able  to  elect  so  as  to  bind 
her  separate  estate.  The  better  opinion  is  that  she  could 
never  elect  where  she  had  no  power  of  disposition  over  the 
property  to  be  relinquished ;  but  that  the  court  could  elect 
on  her  behalf  as  to  a  fund,  which  she  could  dispose  of  with 
the  consent  of  her  husband  and  after  separate  examination 
by  the  court  (n). 

(0  Swanston's  note  to  Gretton  y.  Haward  (1818),  1  Sw.  413  n. 
(;«)  Theobald  on  Wills,  p.  102. 
(n)  Theobald  on  Wills,  p.  102. 
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CHAPTEK  XXIX. 


PEBFOBMANCE— ADEMPTION-SATISFACTION. 

Distinction     Thebe  is  a  fundamental  distinction  between  performaDce 

between  per-  j^jj^  satisfaction  (a).    There  is  no  difference  between  equity 
formanoe  and  ^  '  ^1 

aatisfaction,    and  law  on  the  question  whether  the  condition  of  a  bond 

or  whether  a  covenant  has  been  performed  or  not.  The 
question  whether  a  bond  or  covenant  has  been  performed 
depends  not  upon  the  intention  of  the  obligor  or  covenantor 
but  upon  whether  that  has  been  done  which  was  agreed  to 
be  done.  The  question  whether  a  gift  by  will  is  a  satis- 
faction of  an  obligation  depends  upon  the  intention  of  the 
obligor.  If  an  obligation  has  been  performed  according  to 
its  terms,  the  obligor  is  discharged.  If  an  obhgor  makes  a 
gift  by  will  in  satisfaction  of  his  liability,  it  rests  with  the 
obligee  either  to  accept  the  gift  or  to  decline  it.  If  he 
accepts  it,  he  loses  the  right  to  enforce  his  obligation  ;  if 
he  declines  it,  he  retains  his  original  rights. 

Courts  of  equity  in  the  beginning  of  the  eighteenth  century 
were  indulgent  in  treating  acts  as  equivalent  to  a  legal  per- 
formance of  obligations  (b).  Thus,  it  was  held  that  a 
covenant  to  purchase  lands  and  to  settle  them  upon  the 
covenantor  for  life  and  on  his  wife  for  her  jointure  and  to 
the  first  and  other  sons  in  tail  was  performed  by  pur- 
chasing lands  of  the  specified  value  and  permitting  them 
to  descend  (c) ;  and  that,  where  under  such  circumstances 
lands  of  less  than  the  specified  value  were  purchased,  it 

(a)  In  the  early  cases  the  words  are  used  interchangeably ;  and  the 
distinctions  between  satisfaction  of  a  debt  in  the  case  of  a  stranger  and 
satisfaction  in  the  case  of  a  child,  and  between  satis&ction  and  ademption 
were  only  gradually  worked  out. 

(J)  See  Dereze  v.  Pontet  (1785),  Pr.  Ch.  240  n.,  1  Cox,  188 ;  Oart- 
shore  V.  Chalie  (1804),  10  Ves.  1. 

(c)  Wilcooks  Y.  Wilcockg  (1706),  2  Vem.  558. 
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was  a  performance  'pro  tanto  (d).  Again,  a  covenant  that 
the  covenantor's  executors  should  within  three  or  six  months 
after  his  decease  pay  a  sum  to  his  wife  was  held  to  be  per- 
formed, where  the  covenantor  died  intestate,  to  the  extent 
of  the  share  taken  by  his  wife  in  the  personal  estate  (e). 

The  doctrines  of  satisfaction  and  ademption  are  based  on 
the  presumed  intention  of  the  party  whose  acts  are  alleged 
to  satisfy  or  adeem,  but  the  strength  of  the  presumption 
which  is  raised  by  the  court  varies  in  cases  between 
strangers  and  in  cases  between  a  father  and  his  child. 

I. — Satisfaction  and  Ademption  as  Between 

Strangers. 

It  was  established  by  the  beginning  of  the  eighteenth  Satisfaction 
-century  that,  where  a  testator  gives  to  a  creditor  a  legacy  ^£^^*  ^^ 
equal  to  or  greater  than  his  debt,  the  legacy  is  a  satisfac- 
tion of  the  debt  (/).  The  rule  has  been  constantly  dis- 
sented from  ever  since.  '*  Though  it  is  true,"  said  Lord 
King  (^),  ''a  man  ought  to  be  just  before  he  is  bountiful, 
and  therefore  shall  be  presumed  to  pay  a  debt  rather  than 
give  a  legacy  to  the  same  person,  where  it  is  the  same  sum 
or  more  than  he  owes  him,  yet  why  may  he  not  be  both 
just  and  bountiful,  when  there  are  assets  to  answer  both  ?" 
The  result  of  this  dissatisfaction  has  been  that  every  cir- 
cumstance has  been  laid  hold  of  to  establish  an  exception 
to  the  general  rule,  and  a  case  can  seldom  arise  to  which  it 
is  applicable.  As  the  rule  rests  upon  the  testator's  inten- 
tion, a  legacy  can  be  no  satisfaction  of  a  debt  incurred  after 
the  date  of  the  will  (h).  A  legacy  is  no  satisfaction  where 
it  is  not  so  advantageous  in  all  respects  as  the  debt  (i). 
Hence  a  debt  is  not  satisfied  even  pro  tanto  by  a  legacy  of 

(d)  Lechmere  y.  Earl  of  CarlUle  (1735),  3  P.  Wms.  228. 

(e)  Blandy  y.  Widmifve  (1716),  1  P.  Wms.  824;  Lee  v.  Cox  (md 
D'Aranda  (1746),  3  Atk.  419  ;  1  Ves.  sen.  1 ;  Gartsh&re  y.  Chalie  (1804), 
10  Yes.  1 ;  Ooldtmid  y.  Oolditmid  (1818),  I  Sw.  211. 

(/)  Talbott  V.  Duke  of  Shrewsbury  (1714),  Pr.  Ch.  394. 
(i)  Crompton  v.  8aU  (1729),  1  Bq.  Abr.206,  pi.  9. 
(I)  Thomas  v.  Bennet  (1725),  2  P.  Wms.  341 ;  Fowler  v.  Fowler  (1735), 
3  P.  Wms.  353. 

(0  Atkinson  y.  Webb  (1704),  Pr.  Ch.  236. 
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a  smaller  amount ;  it  is  not  satisfied  by  a  legacy  of  a  larger 
amount  if  the  legacy  is  uncertain  and  the  debt  certain,  or 
if  the  legacy  is  contingent  and  the  debt  vested,  or   if  the 
legacy  is  deferred  and  the  debt  immediate  (k),   STiBLiKe,  J., 
has  held  that  a  legacy  for  payment  of  which  no  time  is 
fixed  does  not  satisfy  a  debt  of  a  smaller  amount  payable 
within  three  months  of  the  testator's  death  (J),     His  lord- 
ship followed  a  similar  case  before  Hall,  V.-C.  (m) ;  but  the 
rule  laid  down  by  him  marks  a  considerable  advance  upon 
the  early  cases.     Where  a  legacy  was  made  payable  within 
a  specified  time  after  the  testator's  death  and  was  charged 
upon  land,  it  could  not  satisfy  a  vested  debt,  because  the 
legacy  was  liable  to  fail  if  the  legatee  died  within  the 
time  (n) ;  and  a  legacy  given  upon  a  contingency  does  not 
satisfy  a  debt,  although  the  contingency  happens  (o).   Where 
the  interest  of  £10,000  was  given  to  A.  for  life,  and  the  prin- 
cipal was  to  be  paid  to  trustees  in  a  month  after  the  testator's 
death,  it  could  not  satisfy  an  immediate  right  to  receive  the 
interest  of  £2,000  because  if  A.  had  died  before  the  month 
was  out,  she  would  not  have  been  entitled  to  any  interest  (p). 
There  is  no  satisfaction  if  the  will  giving  the  legacy  containa 
a  direction  to  pay  debts  and  legacies  (5),  or  even  if  it  con- 
tains only  a  direction  to  pay  debts  (r).     The  presumption  in 
favour  of  satisfaction  is  much  weaker  where  the  instrument 
creating  the  debt  and  the  will  are  substantially  contem- 
poraneous (5).      The    presumption    may    be    rebutted    by 


(jfe)  Lady  E.  Tliynne  v.  Earl  of  Glengall  (1848),  2  H.  L.  Cas.  131 ,  p.  153 ; 
Theobald  on  Wills,  5th  ed.,  p.  673. 

(0  In  re  HarUch,  [1895]  1  Ch.  516.  North,  J.,  assumes  in  In  re 
Fletcher  (1888),  38  Ch.  D.  373,  p.  376,  that  such  a  legacy  would  satisfy 
an  ordinary  debt  due  from  the  testator. 

(w)  In  re  Dowse  (1881),  50  L.  J.  Ch.  285. 

(»)  NicholU  V.  Jiulson  (1742),  2  Atk.  300.  See  Richardson  v.  Oree^ 
(1743),3  Atk.  65,  p.69. 

(jii)  Talbott  Y.  Duke  of  Shrewsbury ^  svpra ;  Mathews  v.  Mathetci 
(1765),  2  Ves.  sen.  635. 

(^)  Clark  V.  Sewell  (1744),  3  Atk.  96,  p.  98. 

(^)  Chaneey's  Case  (1717),  1  P.  Wms.  408 ;  Richa/rdson  v.  Grtese 
(1743),  3  Atk.  65  ;  Field  y.  Mostin  (1778),  2  Dick.  543. 

(r)  Hales  v.  Darell  (1840),  3  B.  324  ;  Cole  v.  Willard  (1868),  25  B» 
568  ;  Horloch  v.  Wiggins  (1888),  39  Ch.  D.  142  ;  In  re  Huish  (1889), 
43  Ch.  D.  260. 

(s)  Horlock  Y.  Wiggins f  supra. 
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evidence  of  the  testator's  declarations  whether  before,  at 
the  same  time  as,  or  after  the  making  of  the  will  (t). 

If  a  legacy  appears  on  the  face  of  a  will  to  be  bequeathed,  legacy 
although  to  a  stranger,    for  a  particular  purpose,  and  a  ^ticular 
subsequent  gift  appears  by  proper  evidence  to  have  been  purpose, 
made  for  the  same  purpose,  there  is  a  primd  fade  presump- 
tion in  favour  of  ademption  {u).     Evidence  is  admissible  of 
the  circumstances  under  which  the  gift  was  made,  including 
contemporaneous  or  substantially  contemporaneous  declara- 
tions of  the  donor,  whether  communicated  to  the  donee  or 
not  {x).     To  constitute  a  particular  purpose  within  the 
meaning  of  the  rule,  it  is  not  necessaxy  that  some  special 
use  or  application  of  the  money  by  or  on  behalf  of  the 
legatee  should  be  in  the  testator's  view.     It  is  no  less  a 
purpose  if  the  bequest  is  expressed  to  be  made  in  fulfilment 
of  some  moral  obligation  recognised  by  the  testator  (y), 

II. — Satisfaction  and  Ademption  as  between  Father 

AND  Child. 

A  father,  according  to  the  language  of  the  early  judges,  Presumption 
owes  a  debt  of  nature  to  his  children,  and  it  is  not  to  be  ^^^ 
presumed  that  he  wishes  to  pay  that  debt  twice  over.     If,  portions, 
therefore,  on  two  occasions  he  appears  to  have  made  pro- 
vision for  the  payment  of  his   so-called  debt,  the   court 
presumes  that  the  later  provision  was  intended  to  be  taken 
in  substitution  for  the  earlier  one.     A  gift  made  by  way  of 
bounty  must  be  distinguished  from  a  gift  made  in  pursuance 
of  "  the  debt  of  nature."  There  is  no  presumption  in  equity 
against  the  multiplication  of  bounty  on  the  same  head ;  and 
a  gift  made  by  a  parent  to  a  child  may  be  mere  bounty.     If 
it  is  bounty,  no  presumption  arises  that  it  was  intended  to 
satisfy  or  be  satisfied  by  another  gift  to  the  same  child, 
whether  that  other  gift  was  intended  as  a  provision  or  not. 
It   follows    that   before   the    presumption    against  double 

(f)  Cuthbert  v.  Peacock  (1707),  2  Vern.  593  ;  Wallace  v.  Pom/ret 
(180.-)),  11  Ves.  542. 

(u)  Rootne  v.  Boame  (1744),  3  Atk.  181,  p.  184  ;  Pankhurst  v.  Howell 
(1870),  6  Ch.  136 ;  In  re  Pollock  (1885),  28  Ch.  D.  652  ;  In,  re  Fletcher 
(1888),  38  Ch.  D.  373.  _ 

(x)  in  re  Pollock t  supra. 

(y)  In  re  Pollock,  supra. 
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I)ortionB  can  be  held  to  apply,  two  presumptions  have,  as  arale» 
to  be  made.  One  presumption  is  that  the  two  gifts  are  both 
portions,  i,e.,  that  they  are  both  given  not  by  way  of  bounty, 
but  in  fulfilment  of  a  moral  obligation,  and  the  other  is  that, 
being  both  portions,  one  was  intended  to  be  taken  in  satis- 
faotion  of  the  other.  A  father  owes  no  debt  of  nature  to  his 
illegitimate  child;  the  two  are  strangers  in  law.  If,  there- 
fore, a  father  on  two  occasions  makes  gifts  to  an  illegitimate 
child  which,  as  between  a  father  and  his  legitimate  child, 
would  be  treated  as  provisions,  the  illegitimate  child  is 
yrimd  facie  entitled  to  take  both  gifts.  What  would  be  a 
portion  to  a  legitimate  child  is  to  a  bastard  mere  bounty  (^). 

The  presumption  against  double  portions,  in  the  course  of  a 
long  history,  has  shifted  its  basis.  It  was  originally  intended 
to  prevent  the  duplication  of  charges  on  lands ;  and  it  was 
only  applied  in  favour  of  an  heir-at-law  as  against  younger 
sons  or  daughters.  It  has  in  later  times  been  treated 
merely  as  an  illustration  of  the  maxim  that  equality  is 
equity,  and  as  designed  to  prevent  one  child  from  obtaining 
a  larger  share  of  his  parent's  property  than  his  brothers  and 
sisters  (a).  The  existence  of  the  presumption  against  double 
portions  has  been  regretted  from  early  times — by  Lord  Thur- 
Low,  because  it  often  defeated  the  intention  of  testators,  and 
by  Lord  Eldon,  because  it  gave  a  preference  to  bastards 
over  legitimate  children.  It  is,  however,  firmly  settled, 
although  modern  judges  have  often  expressed  an  unwilling- 
ness to  extend  it. 

(z)  Ex  parte  Pye  (1811),  18  Ves.  140 ;  Wetlierhy  v.  Dixon  (1815), 
19  Ves.  407  ;  Pym  t.  LocJtycr  (1840),  5  My.  &  Cr.  29,  p.  34. 

(a)  "  There  have  indeed  "said  Ivord  Hardwicke  in  JSellaHg  v.  VthtoaU 
(1737),  Went  t,  Hardw.  273,  p.  280,  **been  many  cases  in  which  the  court 
has  inclined  against  double  portions,  but  that  has  generally  been  owing  to 
the  particular  circumstances  of  the  case,  as  where,  by  allowing  double 
portions  to  younger  children,  the  heir  would  be  nearly  disinherit^.**  See 
also,  Clark  v.  Sewell  (1744),  8  Atk.  96,  p.  98  ;  Barret  v.  Beckford  (1750), 
1  Yes.  sen.  519.  The  working  of  the  same  principle  is  seen  in  the  cases 
where,  in  a  disposition  of  property  by  a  parent  or  person  in  loeo  parerttU^ 
an  estate  is  limited  to  one  child,  and  portions  charged  on  the  estate  are 
given  to  other  children.  In  such  a  disposition,  the  court  assumes  that  it 
is  the  paramount  intention  of  the  settlor  that  the  child  who  takes  the  estate 
should  not  also  take  an  interest  in  the  portions  fund  ;  and  interprets  the 
instrument  of  disposition  so  as  to  give  effect  to  that  paramount  intention. 
See  ScarUMck  v.  Skelmertdale  (1840),  4  Y.  &  C.  Ex.  78,  p.  1 17  ;  CoUinff- 
wood  V.  Stanhope  (1869),  L.  R.  4  H.  L.  43  ;  Shuttleworth  v.  Murray. 
[1901]  1  Ch.  819. 
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The  presumption  has  been  applied  in  three  classes  of  To  what  cases 
cases.  1.  Where  a  father  by  his  wiJl  gives  a  portion  to  a  Pppu^P*"*"" 
child  and  subsequently  during  his  lifetime  advances  the 
child,  the  presumption  arises  that  the  advancement  was  in- 
tended to  operate  as  an  ademption  of  the  testamentary  gift. 
The  will  is  treated  as  if  the  gift  had  been  cut  out  of  it 
from  the  moment  of  the  ademption ;  and  the  gift  is  therefore 
not  revived  by  a  codicil  confirming  the  will  where  the 
codicil  is  made  after  the  ademption  has  taken  place  (&). 
2.  Where  a  father  by  deed  charges  land  with  a  portion  for  a 
child,  and  subsequently  either  advances  the  child  during  his 
lifetime  (c),  or  leaves  him  a  legacy  (d),  the  presumption 
arises  that  the  later  gift  was  intended,  either  pro  tanto  or 
altogether,  in  satisfaction  of  the  earlier  obligation  ;  and  the 
child  is  bound  to  elect  between  them.  3.  If  a  father  cove- 
nants either  for  value  (e)  or  gratuitously  (/)  to  pay  money 
or  transfer  property  to  or  for  the  benefit  of  a  child  by  way  of 
portion,  and  subsequently  either  advances  the  child  in  his 
lifetime  or  leaves  him  a  portion  by  will,  the  child  is  bound 
to  elect  between  his  right  under  the  covenant  and  the  later 
gift.  In  the  fchird  class  of  cases  the  obligation  which  the 
parent  has  incurred  to  give  a  portion  may  also  constitute  a 
direct  debt,  either  from  him  to  the  child  or  to  trustees 
for  the  child's  benefit.  Cases  of  this  sort,  however,  are 
governed  not  by  the  doctrine  as  to  the  satisfaction  of  debts 
by  legacies,  but  by  the  doctrine  as  to  the  satisfaction  of 
portions  by  portions. 

There  is  an  essential  diifference  between  cases  in  where  Distinction 
there  is  first  a  gift  by  will  and  then  a  gift  inter  vivos  and  faction^^" 
cases  where  a  charge  on  property  for  raising  portions  or  a  ademption, 
covenant  to  pay  money  or  to  transfer  property  is  followed 
either  by  acts  done  during  life  or  by  testamentary  gifts  which 
are  intended  to  satisfy  the  existing  obligation.     A  gift  by 

(ft)  Izard  V.  Hurst  (1698),  Freem.  CJh.  224  ;  Trimvier  v.  Bayne 
(1802),  7  Ves.  608,  p.  515  ;  Hopwood  y.  Hopwood  (1859),  7  H.  L.  Cas. 
728,  p.  747. 

(c)  Jetnon  v.  Jestan  (1691),  2  Vern.  255  ;  Dawson  v.  Duke  of  Cleveland 
(1737),  West  t,  Hardw.  106. 

(d)  BloU  V.  Blois  (1679),  2  Ch.  R.  162;  Copley  t.  atpley  (1711),  ""^ 
1  F.  Wnw.  147. 

(e)  Lady  E,  TJiynne  v.  Earl  of  Glengall  (1848),  2  H.  L.  Cas.  1?'      ^^ 
(/)  In  re  Zaioes  (1881),  20  Ch.  D.  81. 
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will  is  ambulatory ;  the  testator  can  revoke  or  alter  it ; 
and  if  it  is  clear  that  he  intended  to  satisfy  his  testamentary 
gift  by  the  provision  made  inter  vivos ^  the  legatee  has  no 
choice  in  the  matter.  He  has  ceased  by  the  ademption  to 
have  any  rights  under  the  will,  so  far  as  the  ademption 
extends.  On  the  other  hand,  where  the  obligation  precedes 
the  acts  done  in  satisfaction  of  it,  the  father,  when  those 
acts  are  done,  is  under  a  liability  which  he  can  only  get  rid 
of  by  literal  performance.  If  he  makes  a  gift,  whether  ia 
his  lifetime  or  by  his  will,  with  the  condition  expressed  or 
implied,  that  the  donee  shall  take  the  gift  in  satisfaction  of 
his  claim  under  the  previous  obligation,  the  donee  has  a 
choice.  He  may  refuse  to  give  up  the  right  which  vested 
in  him  when  the  obligation  was  incurred;  and,  if  h© 
refuses,  the  court  can  do  no  more  than  prevent  him  from 
receiving,  or,  if  he  has  received,  oblige  him  to  return  the  gift 
which  his  parent  intended  to  substitute  for  the  obligation. 

Before  dealing  with  the  consequences  which  follow  from 
this  distinction,  some  principles  may  be  mentioned  which 
are  applicable  to  both  classes  of  cases  aUke. 

Presumption  1.  The  presumption  against  double  portions  only  applies 
tomflts  bv ^  to  gifts  by  a  father  to  his  child,  or  by  a  person  who  stands 
father  to  in  loco  parentis  to  his  quasi-child.  The  question  whether 
child.  ^  stands  in  loco  parentis  to  B.  so  that  a  gift  by  A.  to  B.  is 

primd  facie  a  portion,  depends  upon  A.'s  intention  and  not 
upon  his  acts.  If  A.  intends  to  assume  towards  B.  the 
parental  duty  of  providing  for  a  child,  A.  stands,  for  the  pur- 
pose of  raising  the  presumption  against  double  portions^ 
in  loco  parentis  to  B.  A.'s  intention  may  be  proved  by  his 
declarations,  by  his  conduct,  or  by  the  nature  and  terms  of 
the  gifts  in  respect  of  which  the  question  arises.  If  A.  has 
BO  acted  towards  B.  as  to  impose  upon  himself  a  moral 
obligation  to  provide  for  B.,  that  is  strong,  though  not  con- 
clusive, evidence  that  he  has  assumed  the  character  of  a 
parent ;  and  A.'s  conduct  may  show  an  intention  to  stand 
for  this  purpose  in  loco  parentis  to  B.,  although  A.  has  only 
undertaken  some,  and  not  all,  of  the  parental  duties  (g). 

(^)  Ex  parte  Pye  (1811),  18  Ves.  I-IO;  Powys  v.  Mansfield  (1837), 
3  My.  &  Cr.  359,  pp.  868,  370  ;  Pym  v.  Lockyer  (1840),  5  My.  &  Cr.  29, 
p.  35  ;  In  re  Hamlet  (1888),  38  Ch.  D.  183,  p.  190. 
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The  presumption  against  double  portions  does  not  arise  as 
between  mother  and  child  (h), 

2.  The  presumption  only  arises  where  both  gifts  are  por-  Where  both 
tions,  i.e  ,  are  given  in  fulfilment  of  the  obligation  to  make  Sj^ions 
provision  for  the  child.     It  is  not  every  gift  to  a  child  that 

is  a  portion.  The  nature  of  the  gift  may  show  that  it  was  not 
given  in  fulfilment  of  any  obligation,  but  either  as  mere 
bounty,  or  in  recompense  for  services.  A  legacy  given  by  a 
father  to  a  child  is  prima  facte  a  portion  (i) ;  but  a  pay- 
ment by  a  father  in  his  lifetime  is  not  primd  facie  a  portion, 
unless  it  is  made  on  the  child's  marriage  or  is  given  to 
establish  him  in  life  {k).  If  the  father  gives  a  large  sum  to 
the  child,  in  one  payment,  or  transfers  a  substantial  amount 
of  stock  to  him,  that  is  primd  faci^  given  to  establish  him  in 
life  (Z).  A  gift  may  be  a  portion  although  in  the  transaction 
of  which  it  forms  part  some  benefits  are  given  to  the 
father,  e.g.,  where  a  son  is  given  a  business  and  covenants 
to  pay  the  father  an  annuity  (m). 

3.  Where  two  gifts  are  portions,  the  presumption  is  that  and  later 
the  later  was  intended  to  satisfy  pro  tanto  the  earlier  gift ;  to^satisfy 
but  the  presumption  may  be  rebutted.     A  father  does  not  earlier  gift, 
necessarily  intend  an  equal  division  of  his  wealth  among  his 
children.     He  may  intend  to  make  a  larger  provision  for  one 

child  than  for  another,  and  if  the  court  can  ascertain  an  in- 
tention of  this  nature,  the  court  will  give  effect  to  it  (n).  In 
order  that  the  presumption  against  double  portions  may 
arise,  the  two  portions  must  be  of  substantially  the  same 
character ;  but  smaller  differences  rebut  the  presumption  in 
cases  of  satisfaction  than  are  required  in  cases  of  ademption. 
Where  the  first  provision  is  made  by  will,  and  the  testator 

subsequently  gives  a  portion,  the  only  question  is,  whether 
the   testator   intends  the   latter  to    supersede  the   former 

provision.     He  has  unlimited  power  to  carry  his  intention 


(0  Leightmy,  Lei^hton  (1874),  18  Eq.  458. 
(»0  In  re  Vicken  (1888),  37  Ch.  I).  625. 

In)  Coventry  v.  Chichester  (1864),  2  De  G.  J.  &  S.  336,  p.  344  ;  In  re 
Lacon,  [1891]  2  Ch.  482. 
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into  effect ;  he  is  under  no  obligation  to  obtain  the  consent 
of  the  person  for  whom  he  intended  to  provide  by  his  will. 
On  the  other  hand,  where  a  father  either  charges  his 
property  to  raise  a  portion  for  a  child,  or  by  settlement 
binds  himself  to  secure,  at  his  death,  a  stipulated  sum  for 
the  benefit  either  of  the  child  absolutely,  or  of  the  child, 
the  child's  husband  or  wife,  and  their  issue,  and  afterwards 
makes  provision  for  the  child  or  the  child's  family  by  his 
will,  it  is  obvious  that  without  the  consent  of  those  entitled 
under  the  earlier  instrument  he  cannot  substitute  the  benefits 
conferred  by  his  will  for  those  which  he  has  already  secured 
to  them  (o). 

The  question  whether  one  gift  by  way  of  portion  adeems 
or  satisfies  another,  is  determined  (in  the  absence  of  direct 
evidence  of  intention),  first,  by  differences  in  the  character 
of  the  property  given ;  secondly,  by  differences  in  the  limita- 
tions of  the  two  gifts;  and  thirdly,  by  the  terms  of  the 
instruments  under  which  the  gifts  arise. 

(i.)  A  difference  in  the  pecuniary  value  of  the  two  portions 
is  immaterial.  If  the  later  portion  is  smaller  in  amount  than 
the  earlier  one,  it  adeems  {p)  or  satisfies  (q)  the  earlier  one 
pro  tarito.  A  portion  may  adeem  (r)  or  be  satisfied  by  (s) 
a  gift  of  residue.  A  gift  of  land  does  not  satisfy  an  obliga- 
tion to  pay  money,  or  a  gift  of  money  an  obligation  to  transfer 
land  (t).  It  has  also  been  held  that  a  devise  of  land  is 
not  adeemed  by  a  portion  (w).  An  obligation  to  pay  money 
may  be  satisfied  by  a  gift  of  a  specific  thing,  e.g.,  a  beneficial 
lease  or  share  in  a  partnershp,  where  the  donor  directs  it 
to  be  taken  at  a  specific  value  {x),  A  bequest  of  a  share 
of  residue  may  be  adeemed  by  the  gift  of  a  business  which 


(o)  Lord  Chichester  y.  Grventry  (1867),  L.  K.  2  H.  L.  71  ;  In  re 
TuMauSs  Estate  (1878),  9  Ch.  D.  363. 

ip)  Pyvi  V.  Lockyer  (1841),  6  My.  &  Cr.  29. 

(q)  Lady  E,  Thynns  v.  Earl  of  Olengall  (1848),  2  H.  L.  Cas.  131, 
p.  151. 

(r)  Montejiore  v.  Ov^della  (1869),  1  De  G.  F.  J.  93. 

(m)  Lady  E.  TJiynne  v.  Earl  of  Olengall,  svpra. 

(0  Bella^is  v.  UthtoaU  (1737),  West  t.  Hardw.  273,  p.  281. 

(?0  Davys  v.  Boucher  (1839),  3  Y.  &  C.  Ex.  397. 

lap)  Bengough  v.  Walker  (1808),  15  Ves.  507;  In  re  LawM  (1881)» 
20  Ch.  D.  81. 
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forms  part  of  the  residue,  even  though  the  testator  has  not 
put  a  value  upon  the  business  {y).  In  In  re  Lacon  {z),  a 
testator  by  his  will  left  his  brewery  business,  in  which  he 
had  twenty-one  out  of  twenty -four  shares,  to  his  younger 
sons,  A.,  B.,  and  C.  Afterwards  he  assigned  to  C,  who 
was  then  manager  of  the  business  at  a  salary,  and  was 
pressing  for  an  increase  of  salary,  two  of  his  twenty-one 
shares,  and  G.  ceased  to  receive  a  salary.  The  court  held 
that,  assuming  that  the  assignment  of  the  two  shares  was  a 
portion,  which  Bowen  (a)  and  Kay,  L.JJ.  (6),  doubted, 
there  was  sufficient  evidence  to  show  an  intention  on  the 
testator's  part  not  simply  to  anticipate  as  to  G.  the  provision 
which  he  made  for  A.,  B.,  and  G.,  but  to  prefer  that  son  to 
the  others,  not  only  in  point  of  time,  but  also  in  point  of  the 
amount  and  nature  of  the  provision  which  he  was  making. 
A  legacy  given  upon  a  contingency  does  not  satisfy  an 
absolute  obligation  (c),  and  a  vested  legacy  is  not  adeemed 
by  a  contingent  portion  (d)^ 

(ii.)  There  may  be  an  ademption,  even  though  there  is  a  Differences 
substantial  difference  between  the  limitations  of  the  gift  by  in'.limrtations 
will  and  the  limitations  of  the  later  gift  (e),  A  gift  by  will 
to  a  daughter  absolutely  is  adeemed  by  a  gift  on  the 
daughter's  marriage  for  the  benefit  of  the  daughter,  her 
husband  and  issue  (/).  A  gift  by  will  to  a  daughter  for 
life,  with  remainder  to  her  children,  was  held  to  be  adeemed 
by  a  gift,  described  as  a  marriage  portion,  to  the  daughter's 
husband  on  her  marriage,  where  the  husband  by  the  settle- 
ment secured  benefits  for  the  daughter  and  her  children 
corresponding  to  those  given  her  by  the  will  (gf),  but  not 
where  the  daughter  and  her  children  took  no  interest  in  the 
sum  given  to  the  husband  {h).     Where  a  father  by  his  will 

(y)  In  re  Vickers  (1888),  37  Ch.  D,  525, 

(z)  [1891]  2Ch.482. 

(rt)  IHd,,  p.  499, 

(ft)  Ibid,,  p,  503. 

(<?)  Bellans  v.  UtJiwaU  (1737),  West  t,  Hardw,  273,  p.  281. 

(<0  Spiiiks  V.  RobiM  (1742),  2  Atk.  491. 

(<?)  Earl  of  Durham  v.  Wharton  (1836),  3  CI.  &  F,  146,  p.  164, 

(/)  Trimmer  v.  Bayne  (1802),  7  Ves.  608. 

(^)  Ikirl  of  Durham  v.  Wharton,  gupra. 

(/i)  Cooper  Y,  Macdonald  (1873),  16  Eq.  258,  p.  268, 
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settled  £15,000  upon  his  daughter  and  her  children,  and 
gave  her  £5,000  absolutely,  and  subsequently,  on  her 
marriage,  settled  £7,300  consols  upon  limitations  differing 
slightly  from  the  limitations  of  the  £15,000,  Joyce,  J., 
held  that  the  gift  of  £7,300  consols  adeemed  pro  tanto  the 
gift  of  the  £15,000  (i). 

In  cases  of  satisfaction,  the  omission  to  give  any  interest 
under  the  later  gift  to  a  person  who  takes  a  substantial 
interest  under  the  earUer  one,  affords  a  strong  inference  that 
the  donor  did  not  intend  the  later  gift  to  satisfy  his  earlier 
liability  (A;),  Where  the  provisions  are  different,  the  later 
provision  may  satisfy  the  earlier  one  in  part.  For  instance, 
where  a  testator  has  covenanted  to  settle  a  sum  of  money 
upon  his  daughter  for  life,  with  remainder  to  her  children,  a 
bequest  of  the  like  sum  of  money  to  the  daughter  absolutely 
only  satisfies  the  covenant  so  far  as  the  daughter  is  con- 
cerned, while  a.  bequest  to  the  children  of  the  marriage 
would  not  satisfy  the  covenant  so  far  as  it  related  to  their 
parent  (Z). 

(iii.)  Where  a  covenant  to  pay  money  is  relied  upon  as 
adeeming  a  legacy  by  a  will  of  earlier  date,  the  question 
is  as  to  the  effect  of  an  act  subsequent  to  the  will,  and  not 
as  to  any  intention  manifested  by  the  will  itself.  Hence,  a 
general  provision  in  the  will  for  the  payment  of  the  testator's 
debts  does  not  prevent  an  ademption  from  taking  place  (m). 

In  cases  of  satisfaction,  the  question  is  one  of  testamentary 
intention.  Hence,  a  direction  in  a  will  preceding  a  gift  of 
residue  that  all  the  testator's  debts  shall  be  first  paid  may 
be  evidence  that  a  particular  debt  previously  contracted  in 
favour  of  a  child  is  not  intended  to  be  paid  out  of  that 
child's  share  of  the  residue  (n). 

Evidence  of  the  donor's  intentions  is  also  admissible  to  a 
certain  extent  in  cases  of'  ademption  and  satisfaction. 
Where  the  later  instrument,  whether  deed  or  will,  contains 

(0  In  re  Fumess,  [1901]  2  Cb.  346. 
(It)  III  re  Tussavd's  Estate,  supra. 
(Z)  Lord  Ckichcffter  v.  Coventry^  supra, 
(w)   Cooper  v.  Macdonald  (1873),  16  Eq.  258. 

(n)  Lord  ChiclieMer  v.  Coventry^  sujtra.    See  Montagu  y.  Earl  of 
Sandwich  (1886),  32  Ch.  D.  525. 
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an  express  declaration  that  the  benefits  contained  in  it  are 
intended  to  adeem  or  to  satisfy  a  previous  gift  or  liability, 
no  parol  evidence  is  admissible  to  contradict  that  declara- 
tion. Although  the  later  instrument  contains  no  express 
declaration,  the  court  may  hold  on  the  construction  of  the 
instrument  that  such  a  declaration  is  implied,  and  in  that 
case  again  no  parol  evidence  is  admissible  to  vary  the  terms 
of  the  written  instrument  (o).  But  where  the  court  from  a 
comparison  of  the  two  instruments  raises  the  presumption 
that  the  later  gift  was  intended  to  adeem  an  earlier  gift,  or 
to  satisfy  an  earlier  liability,  parol  declarations  of  the  father, 
whether  made  before,  at  the  same  time  as,  or  after,  the 
execution  of  the  later  instrument,  whether  deed  or  will,  are 
admissible  to  rebut  the  presumption  in  favour  of  ademp- 
tion (^),  or  satisfaction  (g),  and  where  parol  evidence  is 
admitted  to  rebut  the  presumption,  it  is  also  admitted  to 
fortify  it.  If  from  a  comparison  of  two  gifts  contained  in 
two  instruments,  the  court  does  not  raise  the  presumption 
of  ademption  or  satisfaction,  parol  evidence  is  not  admissible 
to  raise  it,  or  to  alter  the  primd  facie  effect  of  the  two 
instruments  (r).  The  case  is  different  in  cases  of  ademption 
^here  the  later  gift  is  not  made  by  an  instrument  in  writing, 
but  where  a  testator  after  his  will  gives  money  or  chattels 
to  a  legatee  or  transfers  shares  into  his  name.  There 
declarations  of  the  testator  contemporaneous  with  the  gift 
are  admissible  to  show  the  terms  on  which  it  was  made, 
and  if  it  can  be  shown  by  parol  evidence  that  the  later  gift 
was  made  for  the  same  purpose  as  the  gift  by  will,  and  was 

(o)  The  distiDction  has  not  always  been  adyerted  to  between  cases  in 
which  the  coart  from  the  language  of  the  instrament  implies  a  declaration 
against  doable  portions,  and  cases  in  which  the  coart  raises  the  presumption 
of  an  intention  against  doable  portions  from  a  comparison  of  the  two  gifts. 
In  the  former  class  parol  evidence  is  not  admissible  to  show  that  both  gifts 
are  to  take  effect,  in  the  latter  class  it  is  admissible.  In  re  Baetm's  Will 
(1886),  31  Ch.  D.  460.  Wallace  v.  Pom/ret  (1805),  11  Ves.  542,  was  a 
case  of  the  second  class,  and  does  not  deserve  the  doubts  cast  upon  it  by 
Sir  E.  SUQDEN  in  Jfall  v.  Hill  (1841),  1  Dr.  &  War.  94,  p.  122. 

(^)  Trimmer  v.  Bayne  (1802),  7  Ves.  508  ;  Powys  v.  Mannjield  (1837), 
3  My,  &  Cr.  359. 

(ry)  Pile  Y,PUe  (1662),  1  Ch.  R.  199  ;  Weally, Rice  (1831),  2  R.  &  M. 251, 
p.  263  ;  In  re  Tussaud's  Estate  (1878),  9  Ch.  D.  363. 

(r)  Freemantle  v.  JSanhes  (1799),  5  Ves.  79  ;  Burst  v.  Beach  (1821), 
5  Madd.  351 ;  Ifall  v.  Hill  (1841),  1  Dr.  &  War.  94,  pp.  121, 133. 
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intended  to  adeem  it,  ademption  will  take  place,  even 
though,  apart  from  such  evidence,  the  court  would  not  have 
raised  the  presumption  (5). 

In  cases  of  ademption,  the  property  given  is  to  be  vaJued 
as  at  the  time  when  it  was  given.  Where  a  legacy  is 
adeemed  either  altogether  or  pro  tantOy  the  ademption 
enures  for  the  benefit  of  the  residuary  legatee,  whether  a 
child  or  a  stranger.  Where  the  rule  is  applied  to  a  share 
of  residue,  it  is  to  be  applied  only  to  such  an  extent  as  may 
be  necessary  to  carry  out  the  principle  that  a  testator  who 
has  divided  his  residue  among  his  children,  either  equally 
or  in  any  other  proportion,  does  not  intend  to  alter  that 
equality  or  proportion  by  making  a  subsequent  gift  to  a 
particular  child.  Hence,  if  a  testator  leaves  his  residue 
partly  to  his  children  and  partly  to  a  stranger,  advances 
made  to  the  children  are  only  to  be  brought  into  hotchpot 
as  between  the  children,  and  not  so  as  to  increase  the 
stranger's  share  {t). 

The  doctrine  of  satisfaction  as  between  father  and  child 
applies  in  a  slightly  different  form  where  the  father  has 
mixed  trust  funds  belonging  to  the  child  with  his  own,  e.^., 
where  he  has  received  as  executor  a  legacy  given  to  the 
child,  and  not  accounted  for  it,  and  he  has  subsequently 
made  a  disposition  of  his  own  property  either  in  his  life- 
time {u)  or  by  will  {x)  in  favour  of  the  child.  If  the  amount 
disposed  of  in  favour  of  the  child  is  equal  to  or  larger  than 
the  amount  for  which  he  is  liable,  the  gift  is  primd  facie  a 
satisfaction  of  the  liability.  A  liability  is  not  satisfied  by  a 
gift  or  legacy  where  the  liability  is  incurred  after  the  gift  is 
made  or  the  will  executed  whicii  contains  the  legacy  (y). 
The  gift  to  the  child  is  jprimd  facie  a  satisfaction  of  the 


(*)  JRosewell  v.  Bennct  (1744),  3  Atk.  77;  Monck  v.  Lord  Monck 
(1810),  1  Ba.  &  Be.  298  ;  Kirk  y.  Eddowes  (1844),  3  Ha.  509. 

(t)  MeijieHzagen  v.  Walton  (1872),  7  Ch.  670. 

(1*)  Wood  v.  Briant  (1742),  2  Atk.  521  ;  Seed  v.  Bradford  (1750), 
1  Ves.  sen.  501  ;  Chuve  v,  Farrant  (1810),  18  Ves.  8  ;  Plunkett  v.  Lemt 
(1844),  3  Ha.  316. 

(or)  ToUonv.  Collins  (1799),  4  Ves.  483. 

(y)  Plunkett  v.  Leivis,  supray  p.  880  ;  Orichto7i  y.  Criehton,  [1896] 
1  Ch.  870. 
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father's  liability,  even  though  it  is  not  made  to  the  child 
directly  but  takes  the  form  of  a  settlement  (z).  The  pre- 
sumption in  favour  of  satisfaction  is  not  rebutted  by  the 
gift  being  expressed  to  be  made  in  consideration  of  natural 
love  and  affection,  at  all  events  where  the  gift  considerably 
exceeds  the  liability  (a).  In  most  respects,  cases  under 
this  head  are  governed  by  the  rules  as  to  the  satisfaction  of 
debts  by  legacies  as  between  strangers,  and  not  by  the  rules 
as  to  the  satisfaction  of  portions  by  gifts  or  legacies  as 
between  father  and  child  (6).  Thus,  a  gift  or  legacy  is  no 
satisfaction  of  a  debt  unless  it  is  equal  to,  or  greater  than, 
the  debt  (c). 


(z)  Plunkeit  y.  LewUt^  rupra, 

(a)  Wood  V.  Briant,  twpra  ;  Plnnkett  v.  LewU,  supra. 

(J})  Tolion  V.  Colling^  tupra, 

(c)  Crickton  y.  Criishton,  tupra. 


p.K.  2y 
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CHAPTEK  XXX. 


THE  IMPOSITION  OF  EQUITABLE  TERMS. 

The  rule  that  he  that  comes  into  equity  must  do  equity  has 
been  applied  in  modem  times  (a)  in  three  classes  of  cases. 

Adjudication      1.  At  common  law,  the  only  defences  open  to  the  claim 

of  conflictiiig  q£  ^  plaintiff  were  either  that  his  claim  had  never  existed 
claima  in  one  *^ 

pmoeeding.  or  that  it  had  ceased  to  exist.  It  did  not  avail  a  defendant 
at  law  to  allege  that,  though  the  plaintiff  had  a  valid  claim 
in  respect  of  the  matter  for  which  he  was  bringing  an  action, 
and  though  the  defendant  had  no  answer  to  that  claim,  yet 
he  the  defendant  had  a  claim  against  the  plaintiff  and  that 
the  amount  which  he  would  recover  under  that  claim,  if 
prosecuted  to  judgment,  would  reduce  or  extinguish  or 
overtop  the  amount  of  the  plaintiff's  claim  (b).  In  equity, 
however,  the  practice  of  the  comi;  was  different.  A  defen- 
dant in  equity  could  often  resist  a  claim  against  him  on 
the  ground  that  he  had  a  countervailing  claim  against  the 
plaintiff,  and  that  it  was  conducive  to  the  ends  of  justice 
that  both  claims  should  be  adjudicated  upon  in  the  same 
proceeding.  Where  a  defendant  in  equity  has  a  claim 
against  the  plaintiff  which  he  can  enforce  by  independent 
proceedings,  the  question  whether  he  shall  be  left  to  take 
such  proceedings  or  whether  his  claim  shall  be  determined 
in  the  pending  action  is  a  question  of  procedure  only.  It 
does  not  affect  the  substantive  rights  of  the  parties.  The 
object  of  dealing  with  both  claims  in  one  action  is  to  pre- 
vent multiplicity  of  suits  (c).     The  question,  to  what  extent 

(a)  In  the  sixteenth  centarj  the  conrt  often  imposed  the  performauce 
of  moral  dntieR  on  the  plaintiff  as  a  condition  of  relief.  Examples  are 
given  in  1  Spence,  p.  423  n.  (a). 

(h)  Chittj's  Pleading,  7th  ed.  596.  The  common  law  doctrine  was 
modified  in  certain  respects  by  the  statutes  of  set-off  (2  Geo.  2,  c.  22,  s.  13 : 
8  Geo.  2,  c.  24,  s.  4). 

io)  Shisk  V.  Foster  (1748),  1  Ves.  sen.  88. 
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reciprocal  claims  should  be  dealt  with  in  the  same  pro- 
ceeding has  been  the  subject  of  many  judicial  observations. 
**  That  rule,"  namely,  that  those  who  will  have  equity  must 
-do  equity,  "  does  not  hold  throughout,"  says  Lord  Hard- 
wiCKE  {d)y  "  so  as  to  tack  things  together  which  are 
independent  in  their  own  nature ;  but  wherever  the  court 
-can  do  it,  they  will  lay  hold  of  any  circumstance  for  it." 
**  I  conceive  the  true  meaning  of  that  maxim  only  to  be 
this,"  says  Lord  Devon  (e),  "  that  a  man  who  comes  to 
seek  the  aid  of  a  court  of  equity  to  inforce  a  claim  must  be 
prepared  to  submit  in  that  suit  to  any  directions  which  the 
known  principles  of  a  court  of  equity  may  make  it  proper 
to  give."  **  It  is  only,  I  may  observe  as  a  general  rule," 
says  WiGRAM,  V.-C.  (/),  **to  the  one  matter  which  is  the 
subject  of  a  given  suit  that  the  rule  applies  and  not  to 
-distinct  matters  pending  between  the  same  parties."  *'  The 
true  meaning  of  it,"  says  Turner,  L.J.  (^),  "  as  I  apprehend,  is 
this,  that  those  who  ask  for  the  assistance  of  the  court  must 
-do  justice  as  to  the  matters  in  respect  of  which  that  assis- 
tance is  asked."  This  subject  is  now  dealt  with  by  O.  XIX., 
r.  3,  and  by  the  practice  under  that  Order. 

2.  **  In  a  court  of  law,"  said  Ashurst,  J.  {h),  **  we  cannot  Imposition 
impose  any  terms  on  the  party  suing ;  if  he  be  entitled  to  a  jf  «*i^»**ble 
verdict,  the  law  must  take  its  course."  In  equity,  where  a 
plaintiff  sues  to  recover  property  from  a  defendant  who  is  in 
possession  of  it  under  a  legal  title,  the  court  under  certain 
circumstances  will  not  allow  the  plaintiff  to  recover  the 
property  except  on  the  terms  of  allowing  to  the  defendant 
sums  of  money  which  he  could  nevertheless  not  recover  in 
an  independent  action  against  the  plaintiff.  The  equity 
which  the  court  gives  him  may  be  termed  a  passive  equity. 
It  is  not  an  equity  which  he  can  actively  enforce.  For 
instance,  expenditure  on  property  by  a  stranger  does  not 
(in  the  absence  of  contract  with  the  owner  of  the  property) 

{d^  Shish  V.  Fogtcr,  supra* 

(«)  Colrin  v.  UaHwell  (1837),  5  CI.  &  F.  484,  p.  522. 
(  /■)  Ifannon  v.  Keathig  (1844),  4  Ha.  1,  p.  5. 
CV)  Qihson  V.  Goldnmid  (1854),  5  De  G.  M.  &  G.  757,  p.  765. 
(^)  Deeka  V.  St  run  (1794),  5  T.  K.  690,  p.  693.    Compare  PorUta 
UUiml  Building  Society  v.  Barclay,  [1895]  2  Ch.  298,  p.  308. 
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give  him  any  rights  which  he  can  actively  enforce  against 
the  property  or  its  owner.     He  becomes  by  such  expendi- 
ture neither  a  creditor  of  the  owner  nor  does  he  acquire  an        ] 
active  lien  on  the  property.    On  the  same  principle,  expen- 
diture by  a  part-owner  or  person  having  a  partial  interest  in 
property  does  not  confer  on  him  any  active  rights  against 
his  co-owners  or  against  the  property  (t).     But  such  expen- 
diture may  in  both  cases  confer  a  passive  right.     Thus, 
where  a  mortgagor  comes  into  equity  to  redeem,  he  is  only 
allowed  to  do  so  on  the  terms  of  paying  to  the  mortgagee 
not  only  his  principal  money  and  interest,  but  also  all  proper 
costs,  charges  and  expenses  incurred  by  him  in  relation  to 
the  mortgage  debt  or  the  mortgage  security,  and  the  costs 
of  litigation  properly  undertaken  by  him  in  reference  to  the 
mortgage  debt  or  mortgage  security  {k).   Such  costs,  charges 
and  expenses  of  the  mortgagee,  however,  do  not  constitute 
a  debt  of  the  mortgagor  in  respect  of  which  an  action  can 
be  brought  (/),  nor  can  the  mortgagee  enforce  any  lien  in 
respect    of    them    inconsistently  with    the  terms   of    his 
security  (m).     Where  a  mortgagor  comes  into  equity  to 
redeem  a  purchaser  from  the  mortgagee  on  the   ground 
that  the  power  of  sale  has  not  been  validly  exercised,  the 
purchaser  is  allowed   all   such   expenditure  as  would  be 
allowed  to  a  mortgagee  in  possession,  6.^.,  lasting  improve- 
ments made  by  him  (n).     Where  a  purchaser  for   value 
without  notice  is  declared  by  the  court  to  be  a  trustee 
for  the  holder  of  a  prior  title,  he  is  allowed  the  expense 
of  improvements  made  by  him  in  so   far  as   they  have 
increased  the  permanent  value  of  the  estate  (o).     Where 
a  conveyance  or  transfer  of  property  has  been  obtained  by 

(/•)  In  re  Leslie  ri883),  23  Ch.  D.  552 ;  Falcke  v.  Scottish  Imperial 
Insmrance  Co  (1886),  34  Ch.  D.  234. 

(k)  The  mortgagor  Ib  subject  to  the  same  terms  in  a  foreclosnre  action ; 
the  reason  being  that  such  an  action  does  not  seek  active  relief  of  the 
court    See  p.  309. 

(0  Pheni  v.  OiUan  (1845),  5  Ha.  1,  p.  9  ;  Ex  parte  Feioihga  (1883), 
25  Ch.  I).  338,  p.  352  ;  Powell  v.  Brodhurst,  [190ij  2  Ch.  160,  p.  167. 

(w)  RamshotUm  v.  Wallis  (1835),  5  L.  J.  (N.8.5  Ch.  92  ;  Burrowet  r, 
Molloy  (J  846),  2  Jo.  &  Lat.  521,  p.  528;  Haywood  v,  Gregg  (1876), 
24  VV.  «.  157. 

(»)  Darey  v.  Durrani  (1857),  1  De  G.  &  J.  535. 

(«)  Mill  V.  Hilt  (1852),  3  H.  L.  Cas.  828,  p.  869. 
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fraud,  abase  of  a  fiduciary  position  or  undue  influence,  and 
it  is  set  aside,  the  purchaser  will  be  allowed  the  amount 
of  the  consideration  paid  and  of  permanent  improvements 
made  by  him  (p).  Where  one  tenant  in  common  seeks  for 
A  partition  of  the  property  held  in  common,  the  court  will 
not  allow  him  to  take  the  benefit  of  improvements  and 
repairs  done  by  another  without  making  an  allowance  to 
the  extent  to  which  the  value  of  his  share  has  been  thereby 
increased  (g),  although  such  improvements  and  repairs  give 
the  tenant  who  has  made  them  no  right  of  action  for 
contribution  against  his  co-tenant  (r). 

The  principle  that,  where  the  owner  of  property  cannot  Effect  of 
recover  it  without  the  assistance  of  the  court,  he  may  be  doctrine  on 

11-1  1  11  *  T  1-1    common  law. 

compelled  to  make  an  allowance  for  expenditure  which 
<;ould  not  form  the  subject  of  an  active  claim  against  him, 
has  had  some  influence  even  at  common  law.  At  law, 
when  a  part  of  the  realty,  e.g.,  coals,  is  severed  from  the 
realty  and  converted  into  a  chattel,  it  instantly  becomes 
the  property  of  the  owner  of  the  fee,  and  he  is  entitled  to 
recover  its  value  at  the  time  of  conversion.  He  is  not 
obliged,  therefore,  in  strict  law  to  make  any  allowance 
for  the  expenses  attending  the  conversion,  i.e.,  the  cost  of 
severance  (5).  In  1841,  however,  Pabke,  B.,  in  Wood  v. 
Morewood  (t)^  at  nisi  prius,  directed  the  jury  that  if  there 
was  fraud  or  negligence  on  the  defendant's  part  they  might 
give  as  damages,  under  a  count  in  trover,  the  value  of  the 
coals  at  the  time  they  first  became  chattels.  If  the  jury 
thought  that  the  defendant  was  not  guilty  of  fraud  or 
negligence,  but  acted  fairly  and  honestly  in  the  full  belief 
that  he  had  a  right  to  do  what  he  did,  they  may  give  the 

(/?)  York  Buildingn  Co.  v.  Mackenzie  (1797),  3  Paton  So.  App.  579, 
where  the  pnrchaAer  was  allowed  expenses  incorred  in  bailding  a  mansion- 
house  aDd  in  making  plantations  ;  Ex  parte  Hughes  (1802),  6  Yes.  617  ; 
Ex  parte  BenneU  (1805),  10  Ves.  381,  p.  400, 

(jl)  In,  re  Jonen,  [1893]  2  Ch.  475. 

(r)  Leigh  v.  JDickeson  (1884),  15  Q.  B.  D.  60. 

(*)  iVar^»v.  i^or^er  (1839),  5  M.&W.  351  ;  TriZiiv.^oZi(18i2),9M.& 
W.  672.  It  was  held  that,  in  trespass,  the  owner  was  not  entitled  to  the 
increased  value  given  to  the  coal  by  bringing  it  to  the  pifs  month,  however 
the  case  might  b«  in  trover  or  detinue  (^Morgan  y.  Powell  (1842),  3  Q.  B. 
278). 

(0  3  Q.  B.  440. 
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fair  value  of  the  coals  as  if  the  coal  field  had  been  purchased 
from  the  plaintiff.     In  Wood  v.  Morewood  the  rights  of  the 
parties  depended  on  whether  a  conveyance  in  the  time  of 
Elizabeth  ^as  voluntary  or  for  value,  and  Pabke,    B.,  i& 
no  doubt  referring  to  this  case  where,  in  his  judgment  in 
Wild  V.  Holt  (u),  he  says  that  there  is  an  exception  to  the 
general  rule  where   there  is  a  real  disputed  title.       The 
relaxation  adopted  in  Wood  v.  Morewood  was  followed  in 
equity  in  actions  for  damages  under  Lord  Cairns*    Act. 
Therefore,  where  the  defendant  trespassed  under  a    bond 
fide  belief  of  title  he  was  allowed  the  costs  of  severance  (x)^ 
and  this  view  was  adopted  under  similar  circumstances  by 
the  House  of  Lords  in  a  Scotch  case  [y).    On  the  other 
hand,  where  he  trespassed  knowing  that  he  was  trespassing, 
the  strict  rule  of  the  common  law  was  applied  (z).      In 
Peruvian  Ouano  Co,  v.  Dreyfus  Brothers  d  Co,  (a),  Lordft 
Watson   and    Macnaghten    expressed    the  opinion    that 
defendants  who  under  an  honest  mistake  as  to  their  rights 
had  detained  cargoes  of  the  plaintiff  wei^e  entitled  to  repay- 
ment of  the  expenses  properly  incurred  by  them  on  account 
of  freight  and  landing  charges.     Lord  Macnaghten  did  not 
think  that  it  made  any  difference  in  such  a  case  whether 
the  action  was  for  damages  or  for  recovery  of  the  specific 
chattel. 

Waiver  of  3.  At  law  there  is  nothing  to  prevent  a  plaintiff  from 

foi^ture'^  bringing  an  action  for  penalties  in  respect  of  the  same 
subject-matter  which  he  was  seeking  to  recover.  In  equity 
where  a  person  seeking  relief  is  incidentally  entitled  to  the 
benefit  of  a  penalty  or  forfeiture,  the  court  requires  him,  as 
a  condition  of  its  assistance,  to  waive  the  penalty  or  for- 
feiture (6).  Thus,  at  law,  where  waste  has  been  committed 
by  cutting  timber,  the  remainderman  might  sue  in  trover 
for  the  timber  and  at  the  same  time  sue  for  penalties.    But 

(u)  Supra, 

(a?)  Jegon  v.  Vivian  (1871),  6  Ch.  742  ;  Axhton  v.  St.wk  (1877), 
i\  Ch.  I).  719  ;  Trotter  v.  Maclean  (1879),  13  Ch.  1).  .574. 

(y)  Livingstone  v.  liawyards  Coal  Ok  (1880),  6  App.  Cas.  26. 

(-:)  Phillips  V.  Homfray  (1871),  6  Ch.  770. 

(a)  (1887),  [1892]  A.  C.  170 n. 

(J)  Ctdhvrn  v.  Siinm^  (1843),  2  Ha.  643,  p.  554  ;  Jercis  ▼.  Berridge 
(187,3),  8  Ch  361.  p.  358. 
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in  equity  a  plaintiff  could  not  file  a  bill  for  discovery  alone 
or  for  discovery  and  an  account  in  the  case  of  waste  without 
waiving  his  right  to  an  action  for  treble  damages  (c).  So  a 
tithe-owner  who  prayed  an  account  of  the  single  value  of 
tithes  was  originally  compelled  to  waive  the  penalty  of  the 
treble  value,  and  it  was  held  later  that  the  prayer  for  an 
account  of  the  single  value  amounted  to  a  waiver  of  the 
treble  {d).  This  doctrine  only  applies  where  the  plaintiff 
has  a  double  remedy  for  the  same  thing.  It  does  not  apply 
where  the  plaintiff  has  distinct  and  separate  claims  and 
demands  for  different  things,  and  the  equity  sought  by  the 
plaintiff  and  the  equity  required  of  him  have  no  relation  to 
or  connexion  with  each  other.  Thus,  where  the  United 
States,  after  the  close  of  the  civil  war,  brought  a  suit  for  an 
account  in  respect  of  money  received  by  the  defendant  as 
agent  for  the  Confederate  States,  it  was  held  to  be  no  answer 
to  the  bill  that  proceedings  were  pending  in  the  United 
States  for  the  confiscation  of  the  defendant's  property  on 
the  ground  that  he  had  acted  as  such  agent  {e). 

(e)  Attorney- General  v.  Vincent  (1724),  Banb.  192. 

Id)  Wool*  V.  Walley  (1792),  1  Anst.  100. 

(o)  United  States  v.  McJtae  (1867),  L.  R.  3  Ch.  79. 
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SELEASE  —  ACCOBD    AND   SATISFACTIOM  — 

LAPSE   OF   TIME. 


Release  at 
law  and  in 
equity. 


Belease. 

At  law  a  release  has  no  effect  unless  by  deed.    A  release 
under  seal  discharges  the  cause  of  action  altogether,  and 
can  only  be  set  aside  on  equitable  grounds  (a).     Where  a 
release  was  pleaded  at  law,  it  was  not  necessary  to  prodnce 
a  formal  release.    A  statement  by  the  creditor  in  a  letter 
that  he  had  released  a  bond  was  evidence  from  which  a 
jury  might  infer  that  a  release  had  been  executed  (b). 
Where  the  cause  of  action  is  legal,  an  intention  to  release 
is  not  treated  in  equity  as  equivalent  to  a  release  (c).   Thus, 
a  gift  by  a  secured  creditor  of  his  security  to  the  debtor, 
with^  the  intention  of  releasing  the  debt,  is  no  release  in 
equity  {d)\    An  intention  to  release  a  legal  debt  releases  the 
debt  in  equity  only  when  it  is  coupled  with  an  act  which, 
at  law,  though  not  in  equity,  operates  as  a  release  of  the 
debt,  viz.,  the  appointment  of  the  debtor  as  executor  (e). 

In  equity,  when  equitable  rights  are  concerned,  an  ex- 
pression of  intention  to  release  may  have  the  effect  of  an 

(a)  A  release  most  be  distingaisbed  from  a  receipt.  A  receipt  not 
nnder  seal  is  simplj  evidence  of  satisfaction,  and  is  liable  to  be  rebutted  by 
contrary  evidence  QLee  v.  LanctLshire  and  Yorkshire  Mail.  Co,  (1871), 
6  Ch.  627). 

(ft)  Eden  v.  Smyth  (1800),  5  Ves.  841. 

(tf)  Bym  V.  Godfrey  (1798),  4  Ves.  6 ;  Reer;e9  v.  Brymer  (1801), 
6  Ves.  516 ;  Croga  v.  Sprigg  (1849),  6  Ha.  552  ;  Peace  v.  Haing  (1863), 
11  Ha.  151  ;  Edwards  v.  Walters,  [1896]  2  Ch.  157.  There  is  some 
antbority  to  the  contrary — dicta  of  Lord  Haedwickb  (^Bichardg  t. 
Syms  (1740),  Bam.  Ch.  90),  andTuRNEB,  L.J.  {Taylor  v.  Mawnerg  (1865), 
L.  R.  1  Ch.  48),  and  a  decision  of  Lord  Cqttenham  {Flower  y.  Marten 
(1837),  2  My.  &  Cr.  459),  which,  however,  may  be  supported  on  another 
ground,  11  Ha.  p.  153. 

(i)  Edwards  v.  Walters,  supra, 

(e)  See  p.  597. 
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immediate  release.  This  is  a  question  of  construction  ;  but 
a  mere  expression  of  intention,  if  it  is  to  be  properly  con- 
strued as  applying  only  to  the  future — if  it  is  merely  a 
promise — does  not  bar  an  eciui table  right,  unless  it  is 
supported  by  a  valuable  consideration.  **  A  waiver,"  says 
Grant,  M.R.  (/),  "is  nothing ;  unless  it  amount  to  a  release. 
It  is  by  a  release  or  something  equivalent  only  that  an 
equitable  demand  can  be  given  away.  A  mere  waiver 
signifies  nothing  more  than  an  expression  of  intention  not 
to  insist  upon  the  right ;  which  in  equity  will  not  without 
consideration  bar  the  right  any  more  than  at  law  accord 
without  satisfaction  would  be  a  plea"  (g).  An  equitable 
release  does  not  require  any  formalities.  It  may  be 
evidenced  by  parol  declarations  as  much  as  by  an  instru- 
ment under  seal — by  conduct  as  much  as  by  words.  **  I  am 
not  of  opinion,"  says  Turner,  L.J.  (/t),  in  dealing  with  a 
gift  originally  voidable  on  the  ground  of  undue  influence, 
**  that  a  positive  act  is  necessary  to  render  the  transaction 
unimpeachable.  All  that  is  required  is  proof  of  a  flxed, 
deliberate  and  unbiassed  determination  that  the  transaction 
should  not  be  impeached.  This  may  be  proved  either  by 
the  lapse  of  time  during  which  the  transaction  has  been 
allowed  to  stand,  or  by  other  circumstances." 

In  order  that  a  release  of  a  vested  right  of  suit  in  equity  Release  of 
may  be  valid,  whether   it  be  a  right   to  make  a  trustee  ®^^"^® 
account  for  breach  of  trust,  or  to  set  aside  a  sale  on  the  valid.     . 
ground  of  abuse  of  the   fiduciary  relation,   or  of  undue 
influence,  or  to  recover  secret  profits  made  by  an  agent, 
the  following  circumstances  must  concur  :  First,  the  plaintiff 
must  have  full  knowledge  of  the  nature  and  circumstances 
of  the   transaction  under  which   his  right  arises  (i).      In 

(/)  Stacklwujte  v.  Barngtm  (1805),  10  Ves.  453,  p.  466. 

(<7)  See  also  De  Bmsche  v.  Alt  (1878),  8  Ch.  D.  286,  p.  .314. 

(/O   WngU  V.  Vanderplank  (1856),  8  De  G.  M.  &  G.  133,  p.  147. 

(0  Burrows  v.  Walls  (1855),  5  De  G.  M.  &  G.  233,  p.  253  ;  Life  Associa- 
t'wn  of  Scotland  v.  Siddal  (1861),  3  De  G.  F.  &  J.  58,  p.  74  ;  Farrant  v. 
Blatichford  (1863),  1  De  G.  J.  &  S.  107,  p.  119  ;  Wall  v.  Cocherell 
(1863),  10  H.  L.  Gas.  229,  pp.  242,  246;  Sjfoekman  v.  Brans  (1868), 
L.  R.  3  H.  L.  171,  pp.  191,  233,  247  ;  Be  Bussohe  v.  Alt  (1878),  8  Ch.  D. 
286.  p.  312  ;  Banque  Jacques- Carticr  v,  Banque  d^Epargne  (1887), 
13  App.  Cas.  HI,  p.  118. 
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De  Bussche  y,  Alt  (k),  the  plaintiff  sought  to  recover  from 
his  agent  for  sale  who  had  himself  purchased  the  profit 
made  on  a  resale.   One  defence  was  ratification  or  adoption 
It  was  urged  that  the  plaintiff,  knowing  that  the  defendant 
had  become  the  purchaser,  assented  to  the  transaction  being 
completed  on  that  footing  and  received  the  purchase-money. 
It  was  held,  however,  that  there  was  no  ratification,  as  he 
was  kept  in  ignorance  of  the  amoimt  of  the  purchase- money 
payable   by,   and  the  terms  of  the  credit    given  to,  the 
ultimate  purchaser,  and  as  he  was  also  kept  in  ignorance  of 
the  fact   that   the  defendant  had  abstained  from  binding 
himself  as  a  purchaser  until  he  had  obtained  the  contract 
for  the  re-sale.      Secondly,  the  plaintiff  must  be  aware  thai 
he  has  a  remedy  in  a  court  of  equity  against  the  person  who 
sets  up  the  release  {I).     But  a  knowledge  of  the  plaintiffs 
rights  to  render  him  capable  of  confirming  a  voidable  trans- 
action need  not  necessarily  be  a  knowledge  that  the  trans- 
action is  voidable.     A  person  put  on  inquiry  is  affected  in 
the  same  way  as  if  he  had  knowledge.      Knowledge  that  a 
transaction  may  be  disputed 'may  have  the  same  effect  as 
knowledge  that  the  transaction,  if  disputed,  cannot  stand. 
An  intention  that  a  sale  or  gift  shall  take  effect  whether  or 
not  the  vendor  or  donor  has  the  power  of  retracting  it — a 
deliberate  determination  that,  if  he  can  avoid  the  sale  or 
gift,  he  will  not,  has  the  same  effect  as  a  confirmation  with 
full  knowledge  of  the  power  to  set  it  aside  (w).     Thirdly, 
where    the    transaction  has   been  brought   about   by  the 
exercise   of  undue   influence,  the  plaintiff  must  be  a  free 
agent,  absolutely  removed  from  the  influence  which  induced 
him   to  enter  into  the  transaction,  and  dealing  at  arm's 
length  and  on  equal  terms  with  the  person  who  so  induced 
him  (n).     It  has  sometimes  been  said  that  there  can  be  no 

(A)  Sujjra. 

(0  Duke  of  Zeeds  v.  Ikrl  of  Amherst  (1846),  2  Ph.  117  ;  J?i«TMr#T. 
Walls,  supra;  Farrant  v.  Blanchford.  siipra;  Kevipson  t.  Ashhee 
(1874),  10  Ch.  15  ;  Rees  v.  De  Bernardy,  [18%]  2  Ch.  437. 

(»/?)  Mitchell  V.  Himfray  (18H2),  8  Q.  B.  D.  587;  better  reported, 
50  L.  J.  Q.  B.  460  ;  Alleard  v.  SUnner  (1887),  36  Ch.  D.  146. 

(?0  Sarery  v.  King  (1856),  6  H.  L.  Cas.  627,  p.  664  ;  Moason  v.  Fayne 
(1873),  8  Ch.  881. 
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confirmation  of  a  transaction  voidable  on  the  ground  of 
undue  influence  unless  the  person  who  can  avoid  it  has 
independent  advice  and  assistance.  Independent  advice 
and  assistance  is  only  material  as  evidence  that  the 
influence  does  not  exist.  Where  it  is  clear  aliunde  that 
the  influence  has  come  to  an  end,  a  transaction  voidable  on 
the  ground  of  undue  influence  may  be  effectively  con- 
firmed, although  the  person  confirming  has  no  independent 
advice  (o).  The  right  of  an  expectant  heir  to  set  aside  a 
sale  of  his  reversion  cannot  be  barred  by  confirmation  or 
acquiescence  while  the  distress  continues  which  pressed 
him  to  enter  into  the  contract  {p).  But  where  it  is  sought 
to  set  aside  a  transaction  simply  on  the  ground  that  the 
parties  were  not  on  equal  terms,  a  confirmation  will  be 
valid,  although  the  party  confirming  remains  in  the  position 
of  poverty  which  made  the  original  transaction  impeachable. 
The  onus  is  on  the  party  who  relies  upon  an  equitable 
release  of  proving  the  facts  from  which  a  release  is  to  be 
inferred  (q) ;  but  where  there  has  been  a  long  interval  of 
time  between  the  accruer  of  the  right  and  the  suit  brought 
to  enforce  it,  the  court,  as  will  be  shown  hereafter,  often 
raises  the  presumption  that  a   release   has  in  fact  been 


given. 


Accord  and  Satisfaction. 


According  to  the  strict  rule  of  the  common  law,  a  plea  of  Aocord  and 
accord  and  satisfaction  required  to  support  it  an  agreement  ^^J^^^*^^* 
for  valuable  consideration  executed.     It  was  settled,  how-  in  equity, 
ever,  in  1831  (r),  in  opposition  to  earlier  authorities  (s), 
that  a  composition  agreement  by  several  creditors,  although 
by  parol,  so  as  to  be  incapable  of  operating  as  a  release,  and 
although  unexecuted  so  as  not  to  amount  in  strictness  to  a 

((»)  Afitehell  v.  ff'mi/ray,  supra, 

(;;)  Croa)e  v.  Ballard  (1790),  3  Bro.  C.  C.  117  ;  Oowland  v.  De  Faria 
(1810).  17  Vc8.  20  ;  Roche  v.  O'Brien  (1810),  1  Ba.  &  Be.  .330. 

(7)  Li  e  Association  0/ Scotland  v.  Siddal  (1861),  3  De  G.  P.  &  J.  58, 
p.  77  ;  Farrant  v.  Blanchford  (1863),  1  De  G.  J.  &  S.  107,  p.  119. 

(r)  Good  V.  Ckeesnutny  2  B.  &  Ad.  328. 

(*)  K.g.,  BCLLBB,  J.,  in  IlfathcotCY,  Cronkshanhs  (1787),  2  T.  R,  24, 
p.  28  ;  and  GRANT,  M.U.,  in  Stackhowe  v.  Barnston  (1805),  10  Yes.  453, 
p.  466. 
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satisfaction,  barred  an  action  by  one  of  the  creditors  for  the 
original  debt.  In  equity,  an  agreement  for  valuable  con- 
sideration to  release  an  equitable  claim  has  always  been 
treated  as  a  bar  to  the  enforcement  of  the  claim,  and  where 
a  defendant  alters  his  position  on  the  faith  of  conduct  by 
the  plaintiff,  from  which  the  defendant  may  justifiably  infer 
that  the  plaintiff  will  not  enforce  his  rights,  the  court  treats 
the  conduct  of  the  plaintiff  as  equivalent  to  a  promise,  for 
which  the  alteration  by  the  defendant  of  his  position 
supplies  the  consideration.  These  cases  are  sometimes 
based  on  estoppel.  It  has  already  been  pointed  out  (Q 
that  a  representation  de  futuro  can  never  raise  an  estoppel ; 
but  the  distinction  here  between  estoppel  and  contract  is 
very  fine.  Where  conduct  is  relied  upon  as  an  estoppel  in 
answer  to  a  legal  claim,  the  conduct  must  amount  to  a 
representation  that  the  claim  has,  in  fact,  been  released  by 
some  instrument  adequate  to  produce  that  effect ;  but 
where  conduct  is  relied  upon  as  an  estoppel  in  answer  to  an 
equitable  claim,  it  need  only  amount  to  a  representation 
that  the  claim  has  been  abandoned — that  the  claimant  has 
determined  not  to  enforce  it ;  and  there  is  very  little  differ- 
ence between  such  a  representation  and  a  promise  not  to 
enforce  it.  To  both  classes  of  cases  the  term  acquiescence 
is  applied  indiscriminately.  In  De  Bussche  v.  Alt  (u),  one 
defence  was  acquiescence.  It  was  urged  that  the  plaintiff 
I  allowed  the  defendant  to  incur  risk  and  expense,  which,  as 

agent,  he  could  not  have  been  called  upon  to  incur,  in 
obtaining  payment  from  the  ultimate  purchaser,  to  dissolve 
his  connection  with  a  firm  upon  the  footing  of  a  freedom 
from  all  outstanding  claims,  and  to  return  to  England  and 
reside  there  for  a  considerable  period  without  any  intimation 
of  proceedings  being  taken  against  him  by  the  plaintiff.  It 
was  held,  however,  that  there  was  no  acquiescence.  The 
plaintiff's  conduct,  said  the  court,  was  pursued  in  ignorance, 
due  to  the  defendant's  own  concealment  of  the  terms  of  the 
ultimate  sale,  and  of  the  fact  that  such  sale  preceded  the 
purchase  by  the  defendant ;  and  it  was  not  pursued  with 
the  intent,  or  so  as  to  induce  the  defendant  to  act  in  a 

(t)  r.  633.  («.)  Su^ra. 
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particular  manner,  the  plaintiff  having  been  unaware  that 
the  defendant  had  run  any  risk  or  incurred  any  expenses 
in  obtaining  payment  of  the  price  stipulated  to  be  paid  by 
the  ultimate  purchaser. 

A  class  of  cases  in  which  slight  circumstances  of  conduct 
have  been  held  to  amount  to  acquiescence  is  where  an 
allottee  of  shades  in  a  company  is  seeking  to  rescind  his 
contract  on  the  ground  of  a  misrepresentation  by  the 
company,  or  of  variance  between  the  memorandum  and 
the  articles.  Thus,  the  payment  of  a  call,  the  receipt  of 
a  dividend,  the  transfer  of  some  of  the  shares  have  been 
held  circumstances  of  acquiescence  (x). 

Lapse  of  Time. 

Whether  a  court  of  equity  is  enforcing  a  purely  equitable  EflTect  of 
claim  or  is  aiding  in  the  enforcement  of  a  legal  claim,  the  iJS^^™{iLV'"^ 
length  of  time  which  has  elapsed  since  the  accruer  of  the 
claim  may  operate  as  a  defence.  Lapse  of  time,  so  far  as  it 
produces  this  effect,  may  be  looked  at  from  three  points  of 
view,  which  must  be  clearly  distinguished.  (1)  Lapse  of 
time  operates  in  itself  as  a  defence,  apart  from  any  consider- 
ation of  the  consequences  which  it  may  have  produced  in 
the  particular  circumstances  of  the  case  before  the  court.  It 
operates  in  itself  as  a  defence  under  one  or  other  of  the 
following  circumstances,  (a)  A  statute  of  limitation  may 
apply  in  terms  to  equitable  rights,  (b)  It  may  apply  to 
legal  rights,  and  courts  of  equity  in  aiding  legal  rights 
act  in  obedience  to  the  statute,  (c)  It  may  apply  to  legal 
rights  to  which  equitable  rights  correspond,  and  courts  of 
equity  in  dealing  with  these  equitable  rights  act  jpy  analogy 
to  the  Statute.  (2)  Originally,  equitable  claims  were  not 
within  any  statute  of  Umitation,  and  in  many  cases  there 
was  no  statute  by  the  analogy  of  which  courts  of  equity 
could  be  guided.  Courts  of  equity,  however,  have  always 
maintained  the  doctrine  that  great  lapse  of  time  might  be  a 

bar  to  equitable  relief ;  and  in  support  of  this  doctrine  they 

I 

(^)  Ex  parte  BHggn  (1866),  L.  R.   1  Eq.  483  ;  Sohitley  v.   Ctntral  \ 

Railway  of  Venezuela  (1868),  9  Eq.  266  n. ;  Sharpley  v.  Louth  &  EaM 
Cimst  Mail,  Co,  (1876),  2  Ch.  D.  633.  \ 
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have  recurred  to  the  principles  upon  which  all  statutes  of 
limitation  and  all  presumptions  against  dormant  claims 
must  be  founded.  Stress  was  laid,  unusual  in  equity,  upon 
the  public  advantage  that  litigation  should  have  an  end. 
Lapse  of  time,  it  was  said,  destroyed  evidence  which 
might  have  rebutted  a  claim  freshly  pursued.  ''  It  has  been 
beautifully  remarked,"  says  Lord  Campbell,  in  Bright  r, 
Legerton  (a),  **  with  respect  to  the  emblem  of  Time,  who  is 
depicted  as  carrying  a  scythe  and  an  hour-glass,  that  while 
with  the  one  he  cuts  down  the  evidence  which  might  protect 
innocence,  with  the  other  he  metes  out  the  period  when 
innocence  can  no  longer  be  assailed."  It  follows,  that 
wherever  a  claim  might  have  been  rebutted  by  evidence  of  a 
character  not  likely  to  be  preserved,  lapse  of  time  may  bar 
the  claim,  even  though  no  statute  of  limitation  applies,  and 
though  lapse  of  time  cannot  be  treated  as  evidence  of  release 
or  abandonment.  (3)  Inaction  during  a  long  period  of  time 
by  a  person  entitled  to  enforce  a  right  may  have  the  same 
effect  as  active  conduct  on  his  part.  Lapse  of  time  in  this 
case  is  material  not  in  itself  and  as  a  fact  which,  without 
more,  bars  a  right,  but  as  evidence  from  which  some  other 
fact  may  reasonably  be  inferred.  Lapse  of  time  may  be 
such  evidence  in  one  or  other  of  the  following  cases. 
(a)  Lapse  of  time  may  raise  the  inference  of  a  determination 
to  abandon  an  equitable  right,  (b)  It  may  raise  the  inference 
of  a  promise  to  abandon  it  in  consideration  of  some  act  to  be 
done  by  the  other  party,  (c)  The  person  against  whom  an 
equitable  right  is  sought  to  be  enforced  may  have  altered 
his  position  on  the  faith  of  a  belief,  reasonably  induced  by 
the  inaction  of  the  person  in  whom  the  right  was  vested, 
that  he  had  determined  to  abandon  it.  "  Length  of  time," 
says  TuKNER,  L.J.  (&),  **  where  it  does  not  operate  as  a 
statutory  or  positive  bar,  operates,  as  I  apprehend,  simply 
as  evidence  of  assent  or  acquiescence.  The  two  propositions 
of  a  bar  by  length  of  time  and  by  acquiescence  are  not,  as  I 
conceive,  distinct  propositions."  When  there  has  been  long 
delay  in   insisting  upon   a  right,   and   when   neither  the 

(a)  (1861),  2  I)e  G.  F.  Sc  J.  606,  617. 

(A)  Life  .UsochtfwTi  of  Scotland  v.  Si/idal  (1861),  3  De  G.  F.  &  J.  f.S. 
]..  72. 
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Statute  of  Limitations  applies  nor  the  analogy  of  the  statute 
can  be  invoked,  then,  as  Bowen,  L.J.,  says  in  Blake  v. 
Gale  (c),  '*  we  have  to  look  at  the  delay  which  has  taken 
place,  coupled  with  the  circumstances  under  which  it  has 
taken  place,  in  order  to  see  whether  or  not  the  true  inference 
to  be  drawn  from  such  delay  under  such  circumstances  is 
that  the  party  claiming  the  right  either  agreed  to  abandon 
or  release  his  right,  or  else  has  so  acted  as  to  induce  the 
other  parties  to  alter  their  position  on  the  reasonable  faith 
that  he  has  done  so.  If  that  is  the  inference  to  be  drawn, 
the  claim  will,  for  the  purpose  of  quieting  possession,  be 
treated  as  abandoned."  The  distinction  between  lapse  of 
time  as  in  itself  affording  a  bar  and  lapse  of  time  as  evidence 
of  conduct  is  very  important.  Where  lapse  of  time  in  itself 
affords  a  bar,  it  affords  a  bar  in  all  cases  which  come  within 
a  prescribed  category,  without  reference  to  the  special 
circumstances  of  any  particular  case.  Where  lapse  of  time 
is  merely  evidence  of  conduct,  the  weight  which  is  to  be 
aittributed  to  it  varies  with  each  individual  case  (d), 

I. — Statutes  op  Limitation. 

At  the  beginning  of  the  nineteenth  century,  a  legal  demand  limitations 

might  be  affected  by  lapse  of  time  in  one  or  other  of  two  °^  actions 

,-v    T.       .   1    '  1      1  1   1      .^  .   •  ,  and  suits  at 

ways.  (1)  It  might  be  barred  by  the  express  provisions  of  beginning  of 
a  statute  of  limitation.  (2)  Even  where  it  was  not  so  nineteenth 
barred,  courts  of  law  were  in  the  habit  of  raising  the  pre- 
sumption that  after  a  lapse  of  time  it  had  been  satisfied  or 
released.  No  statute  of  limitation  barred  the  remedy  on  a 
bond  or  other  specialty  until  the  year  1833  (e).  But  courts 
of  law  introduced  the  presumption  that,  where  more  than 
twenty  years  had  passed  since  the  last  acknowledgment  or 
part-payment  on  a  bond,  it  had  been  satisfied  or  released  (/). 
Such  a  presumption  was  liable  to  be  rebutted,  e.g.^  by  proof 
that  the  covenantor  was  insolvent  or  a  near-relation  to  the 
covenantee  (g). 

(c)  (1886),  32  Ch.  D.  571,  p.  581. 

(d)  See,  especially,  Mitford  on  Fleadingfi,  4th  ed.,  p.  21.*I. 
CO  3  &  4  Will.  4,  c.  42,  s.  3. 

(/)  Ofwald  v.  Legh  (1786),  1  T.  R.  272. 

(^)  Hillavy  v.  Waller  (1806),  12  Yes.  239,  p.  266. 
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At  the  beginning  of  the  nineteenth  century  no  statute  of 
limitation  explicitly  barred  a  remedy  by  suit  in  equity  (fc), 
but  courts  of  equity,  whenever  a  suit  was  brought  in  equity 
to  enforce  a  legal  demand  and  a  statute  of  limitation  apphed 
to  the  legal  remedy,  considered  themselves  as  bound  by  the 
words  of  the  statute ;  whenever  a  legal  claim  governed  bv 
a  statute  of  limitation  corresponded  to  the  equitable  claim 
which  it  was  sought  to  enforce,  courts  of  equity  regulated 
their  procedure  by  analogy  to  that  which  the  statute  pre- 
scribed (i) ;  and  just  as  courts  of  law,  where  a  legal  demand 
was  not  within  any  statute  of  limitation,  raised  the  pre- 
sumption that  it  had  been,  after  a  certain  lapse  of  time, 
either  satisfied  or  released,  so  courts  of  equity  raised  the 
same  presumption  in  the  case  of  corresponding  equitable 
demands,  e.g.y  suits  to  recover  a  legacy  (k). 

The  efFect  of  legislation  during  the  nineteenth  century  has 
been  twofold.  It  has,  first,  imposed  a  statutory  bar  upon 
all  legal  demands,  and  has  dispensed  with  the  necessity  of 
resorting  in  such  cases  to  presumptions.  It  has,  secondly, 
imposed  a  statutory  bar  upon  the  greater  number  of  equitable 
claims.  There  are  still,  however,  cases  in  equity  to  which 
no  statutory  bar  applies,  and  in  which  the  court  is  compelled 
to  resort  to  the  principles  which  have  always  governed  it. 

A  distinction  has  often  been  drawn  between  cases  in  which 
a  court  of  equity  acts  in  obedience  to  the  statute  and 
cases  in  which  it  acts  by  analogy  to  the  statute.  This  dis- 
tinction was  most  fully  explained  by  Lord  Westbuby  in 
Knox  V.  Oye  (l),  **  If  any  proceeding  in  equity  be  included 
within  the  words  of  the  statute,  there  a  court  of  equity,  like 
a  court  of  law,  acts  in  obedience  to  the  statute."  **  Where 
a  court  of  equity  frames  its  remedy  upon  the  basis  of  the 


(/<)  Mr.  Batler,  in  his  argument  in  Cholmondeley  v.  Clinton  (1820), 
2  Jac.  &  W.  1,  p.  46,  collects  the  early  canes  in  which  courts  of  eqnilj 
held  titles  to  be  barred  by  lapse  of  time. 

(0  Penrxmi  v.  Pulley  (1668),  1  Ch.  Cas.  102;  Anon.  (16«0), 
Frcem.  Ch.  60  ;  Lockey  v.  Lochey  (1719),  Pr.  Ch.  519  ;  Smith  v.  6«tff 
(1767),  3  B.  C.  C.  639  n  ;  Cholmondeley  t.  CliiUon  (1821),  4  Bli.  1. 

(X;)  Jones  v.  Tvrherville  (1792),  4  B.  C.  C.  116  ;  2  Ves.  jnn.  11 ; 
Qimphcll  V.  Graham  (1831),  1  R.  &  M.  463. 

(Z)  (1872),  L.  R.  5  H.  L.  656,  p.  674. 
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common  law,  and  supplements  the  common  law  by  extending 
the  remedy  to  parties  who  cannot  have  an  action  at 
common  law,  there  the  court  of  equity  acts  in  analogy  to 
the  statute ;  that  is,  it  adopts  the  statute  as  the  rule  of 
procedure  regulating  the  remedy  it  affords."  "Where  the 
remedy  in  equity  is  correspondent  to  the  remedy  at  law,  and 
the  latter  is  subject  to  a  limit  in  point  of  time  by  the 
Statute  of  Limitations,  a  court  of  equity  acts  by  analogy  to 
the  statute,  and  imposes  on  the  remedy  it  affords  the  same 
limitation."  Thus,  where  a  person  entitled  to  bring  an 
action  of  account  at  common  law  invokes  the  concurrent 
jurisdiction  of  equity,  the  court  of  equity,  in  limiting  his 
remedy  to  six  years  after  the  cause  of  action  accrued, 
acts  in  obedience  to  the  statute ;  where  a  person  who  is 
not  entitled  to  bring  an  action  of  account  at  common  law 
brings  a  suit  for  an  account  in  equity,  the  court  of  equity 
in  imposing  a  similar  limit  acts  by  analogy  to  the  statute. 
The  distinction  is  attributed  to  Lord  Bedesdale  ;  but  Lord 
Bedesdale,  instead  of  drawing  a  distinction  between  the 
two  classes  of  cases,  apparently  wished  to  substitute  the 
words  **in  obedience"  for  the  words  **  by  analogy"  (m). 
Thus,  a  statute  provided  that  no  entry  should  be  made  on 
a  legal  estate  but  within  twenty  years  after  the  right  of  entry 
accrued  ;  and  courts  of  equity  accordingly  held  that  no  suit 
in  equity  should  be  brought  to  recover  an  estate  subject  to 
a  legal  mortgage  but  within  the  same  period.  This  (accord- 
ing to  Lord  Bedesdale)  was  in  obedience  to  the  statute  (7^). 
The  distinction  is  a  purely  verbal  one;  but  usage,  since 
Lord  Bedesdale's  time,  seems  to  confine  the  cases  in 
which  courts  of  equity  act  in  obedience  to  the  statute, 
apart,  of  course,  from  cases  where  a  statute  expressly 
binds  the  equitable  right,  to  those  in  which  a  person 
who  has  a  demand  at    law  comes    into  equity  for  the 


(m)  ffovenden  ¥.  Lord  Awne^ley  (1806),  2  Sch.  &  L.  607,  p.  630. 

(»)  Cholmondeley  y.  Clinton  (1821),  4  Bli.  1.  See  the  obBervations  of 
Lord  Bedesdale  at  pp.  119,  124.  In  Bond  v.  Hopkins  (1802),  1  Sch.  & 
L.  413,  p.  429,  Lord  KsDESDALE  treats  the  same  case  as  one  in  which  a 
court  of  equity  acts  by  analogy  to  the  statute.  In  Medlioott  y.  0*Donel 
([1809),  1  Ba.  &  Be.  156,  p.  157,  Lord  Maxnbbs  treats  the  two  phrases  as 
interchangeable. 

r.s.  2  z 
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purpose  of  obtaining  in  respect  of  the  same  matter  a  more 
effectual  remedy  (o). 

Some  modem  instances  may  be  given  of  the  circumstances 
imder  which  courts  of  equity  act  by  analogy  to  a  statut-e 
of  limitation.  In  a  claim  for  an  account  of  equitable 
waste,  Lord  Gottenham  held  (p),  that  time  did  not  begin 
to  run  against  a  tenant  in  tail  until  his  interest  vested  in 
possession.  His  ground  was,  that  at  law,  where  an  act  of 
forfeiture  has  been  committed  by  tenant  for  life,  tenant  in 
tail  has  twenty  years  from  the  time  when  his  estate  vests 
in  possession  to  take  advantage  of  the  forfeiture  ;  and  that 
the  analogy  of  this  rule  should  be  followed  where  the  tenant 
for  life  converted  the  legal  right  into  an  equitable  right,  by 
diverting  part  of  the  estate  from  its  proper  purpose  by  an 
act  of  equitable  waste.  Where  a  tenapt  for  life,  impeachable 
for  waste,  wrongfully  cut  timber,  Lord  Chelmsfobd  held  (q) 
that  time  began  to  run  against  the  claim  of  the  remainder- 
man in  equity  from  the  moment  of  the  cutting,  as  it 
would  have  run  from  that  date  in  an  action  at  law  of  trover 
or  for  money  had  and  received.  Where  a  bribe  is  received 
by  a  person  in  a  fiduciary  position,  his  liabiUty  to  hand 
over  the  money  to  his  cestui  que  trust  is  analogous  to 
a  liability  in'  debt,  and  is  barred  at  the  end  of  six 
years  from  the  time  when  the  cestui  qv^  trust  knew 
that  the  bribe  had  been  received  (r).  Where  a  claim 
in  the  nature  of  a  simple  contract  debt  is  made  against 
the  separate  estate,  the  claim  is  barred  at  the  expiration 
of  six  years  (s). 


(o)  See  the  observations  of  Lyndhurst,  C,  in  Foley  v.  Hill  (1844), 
1  Ph.  399,  in  which  a  sait  in  equity  for  an  account  by  a  customer  against 
his  banker  was  held  to  be  barred  in  six  years  in  obedience  to  the  statute. 
Lord  Cranworth  expressly  says  that  courts  of  equity  in  dealing  with 
trust  estates  acted  in  analogy  and  not  in  obedience  to  the  Statutes  of  Limi- 
tation (^Preiident  of  Magdalet^  College,  Oxford  v.  Attorney- General 
(185^,  6  H.  L.  Cas.  189,  p.  207),  and  Lord  St.  LEONARDS  uses  the  same 
language  (jOommiitionert  of  Donatioiit  v.  Wyhrants  (1345),  2  J.  &  Lat. 
182,  p.  195).  Lord  Eldon  appears  to  have  held  the  same  riew  QCholmon- 
deley  v.  Clintotiy  supra,  pp.  119  et  8eq.\ 

ip)  Duke  of  Leeds  ▼.  Earl  of  Amherst  (1846),  2  Ph.  117. 

(<?)  Seagram  ▼.  Knight  (1867),  L.  R.  2  Ch.  628. 

(r)  MetropolUan  Bank  t.  Hieron  (1880),  5  Ex.  D.  319. 

(0  In  re  Lady  Hastings  (1886),  35  Ch.  D.  94,  p.  105. 
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There  are  two  classes  of  cases  in  which  courts  of  equity,  Cases  where 

no  Iatmiq  or 

from  the  earliest  times,  have  declined  either  to  follow  or  to  time isbar. 
adopt  the  analogy  of  any  statute  of  limitation.  One  class  is 
where  the  cause  of  action  is  the  fraud  of  the  defendant  or  of 
those  through  whom  he  claims,  or  where  the  existence  of  a 
cause  of  action  has  been  concealed  by  his  or  their  fraud. 
The  other  class  consists  of  claims  by  a  cestui  que  trust 
against  his  trustee. 

In  a  case  of  fraud  **time  is  no  bar,"  says  Pepys,  M.B.,  Concealed 

**  except  the  party,  having  full  information  of  his  injuries      ^ 

and  rights,  allows  time  to  elapse  without  seeking  relief  "  (t). 

The  doctrine  that  fraud  prevents  the  Statute  of  Limitations 

from  running  is  applicable  in  two  classes  of  cases :  (1)  Where 

fraud  either  is  the  cause  of  action  or  forms  an  element  in  the 

cause  of  action,  the  statute  does  not  begin  to  run  until  the 

fraud  is  discovered.      (2)  Where  the  existence  of  a  valid 

<2ause  of  action  is  concealed  by  fraud,  the  statute  does  not 

begin  to  run  until  the  fraud  is  discovered  and  the  cause  of 

action  ascertained.     Thus,  where  the  cause  of  action  is  a 

fraudulent  misrepresentation,  or  a  purchase  by  an  agent  for 

sale  without  the  knowledge  of  his  principal,  the  fraud  itself 

is  the  cause  of  action ;  and  a  wilful  trespass  underground  is 

a  fraud  within  the  doctrine,  even  though  the  wrongdoer  has 

taken  no  active  measures  to  prevent  detection  {u).     Where 

the  cause  of  action  is  a  wrongful  entry  upon  land,  or  an 

unauthorised  investment  by  the  directors    of    a    limited 

company,  or  drawings  by  one  partner  in  excess  of  his  share 

of  profits,  there,  in  order  that  the  statute  may  not  run,  the 

<^ause  of  action  must  be  concealed  by  fraud  {x).    There  has 

been  some  difference  of  opinion  as  to  the  extent  to  which 

the  doctrine  of  concealed  fraud  applies.    It  was  held  in 

several  cases  (y),  that  where  a  plaintiff  sued  at  law  the 

fraud  of  the  defendant  in  conceaHng  the  existence  of  the 

cause  of  action  did  not  prevent  the  statute  from  running,  as 

(0  Trevelyan  ▼.  Charter  (1835),  4  L.  J.  (N.B.)  Ch.  209,  214  ;  S.  C.  in 
H.  L.  (1844),  11  CI.  &  F.  714. 

(u)  Bulli  Coal  Mining  Co,  t.  Oshortw,  [1899]  A.  C.  351. 

(jr)  See  In  re  Lands  Allotmmt  Co.,  [1894]  1  Ch.  616,  p.  639. 

ly)  Imperial  Gas  Co.  v.  London  Gas  Co.  (1854),  10  Ex.  39  ;  JBunter  v. 
Gibbons  (1856),  1  H.  &  N.  459. 

2  z  2 
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a  court  of  equity  in  such  a  case  would  not  have  restrained 
the  defendant  from  setting  up  the  statute.  The  authority  of 
these  cases  has  been  doubted  {z).  However  this  may  be, 
the  doctrine  of  concealed  fraud  clearly  applies  not  only 
where  the  only  remedy  of  the  plaintiff  is  by  suit  in  equity, 
but  also  in  cases  where,  before  the  Judicature  Act,  there 
was  a  concurrent  remedy  at  law  and  in  equity,  e.g.,  in  an 
action  to  recover  damages  for  fraudulent  misrepresentation  (a) 
or  a  claim  to  prove  in  the  winding  up  of  a  company  for 
the  value  of  coals  wrongfully  gotten  by  underground  workings 
in  the  plaintiff's  land  (6). 

In  cases  of  concealed  fraud  the  fact  that  the  plaintiff 
had  the  means  of  knowledge  does  not,  except  in  cases 
governed  by  the  Eeal  Property   Liipitation   Act,   1833  {c)y 
prevent  him  from  relying  upon  the  concealed  fraud.     Time 
only  begins  to   run  after  actual  knowledge  of  the   facts 
which  give  him  a  right  to  relief.     It  is  immaterial    that 
he  has  means  of  knowledge,  unless  it  can  be  proved  that 
his   suspicions  were   aroused  and  that  he  chose    not   ta 
inquire.     It  is  not  open  to  the  person  who  has  been  guilty 
of  fraud  to  say  that  the  defrauded  party  ought  to  have  been 
diligent  to  find  him  out  {d).    The  fraud  of  an  agent  is  imput- 
able to  his  principal,  so  as  to  prevent  him  from  relying  upon  the 
Statute  of  Limitation,  only  where  the  fraud  was  committed 
in  the  course  of  his  service  and  for  the  benefit  of  the  prin- 
cipal (e).     In  Blair  v.  Bromley  (/)  one  partner  was  sued 
for  a  fraudulent  misrepresentation  made  by  his  co-partner 
in  a  matter  within  the  scope  of  the  partnership  business. 
The  misrepresentation  was  continued  by  concealment  after 
the  dissolution  of  the  partnership.     It  was  held  that  the 
statute  did  not  begin  to  run  in  favour  of  the  innocent  partner 
until  the  fraud  was  discovered. 

Real  The  equitable  doctrine  as  to  concealed  fraud  has  been 

Snutet^        given  a  statutory  authority  in  one  class  of  cases ;  but  the 

Act,  1833.  ^^j  gy  Bbbtt,  L.J.,  in  Oibbs  v.  Guild  (1882),  9  Q.  B.  D.  59,  69. 

(a)  Oibhs  v.  OuUd,  supra, 
(A)  Bulli  Coal  Mining  Co,  v.  Osborne,  supra, 
(c)  3  &  4  WiU,  4,  c.  27. 

(rf)  Bet^emann  v.  Betjemann,  [1895]  2  Ch.  474. 
(O  Thame  t.  Heard,  [1894]  1  Ch.  699  ;  [1895]  A.  C.  495. 
(/)  (1846),  5  Ha,  542 ;   (1847),  2  Ph.  354.     Followed  in  Moore  ▼. 
Knight,  [1891]  1  Ch.  547. 
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statute  does  not  reproduce  exactly  the  equitable  doctrine- 
The  Real  Property  Limitation  Act,  1833  (g),  provides  (h)  that 
**  in  every  case  of  a  concealed  fraud  the  right  of  any  person 
to  bring  a  suit  in  equity  for  the  recovery  of  any  land  or  rent 
of  which  he  or  any  person  through  whom  he  claims  may 
have  been  deprived  by  such  fraud  shall  be  deemed  to  have 
£rst  accrued  at  and  not  before  the  time  at  which  such  fraud 
shall  or  with  reasonable  diligence  might  have  been  first 
known  or  discovered ;  provided  that  nothing  in  this  clause 
contained  shall  enable  any  owner  of  lands  or  rents  to  have' 
a  suit  in  equity  for  the  recovery  of  such  lands  or  rents  or 
for  setting  aside  any  conveyance  of  such  lands  or  rents  on 
account  of  fraud  against  any  boTid  fide  purchaser  for  valuable 
consideration  who  has  not  assisted  in  the  commission  of 
such  fraud  and  who  at  the  time  that  he  made  the  purchase 
did  not  know,  and  had  no  reason  to  believe,  that  any  such 
fraud  had  been  committed." 

Concealed  fraud  within  the  meaning  of  the  statute 
has  been  defined  as  ''  a  case  of  designed  fraud,  by  which 
a  party,  knowing  to  whom  the  right  belongs,  conceals 
the  circumstances  giving  that  right,  and  by  means  of  such 
concealment  enables  himself  to  enter  and  hold"  (t).  A 
false  assertion  of  title  by  a  person  taking  possession  of  land 
is  not  a  concealed  fraud.  There  must  be  facts  known  to 
the  person  who  enters  and  designedly  concealed  by  him 
from  the  real  owner,  which  facts,  if  they  were  known,  would 
enable  the  real  owner  to  recover.  There  must  be  some 
contrivance  by  which  the  real  owner  has  been  not  merely 
deprived  but  defrauded  in  the  sense  of  being  induced  to 
believe  that  he  was  not  owner,  and  that  the  person  who 
entered  was  owner  and  entitled  to  recover  (j).  The  fraud 
must  be  the  fraud  of  the  person  setting  up  the  statute  or  of 
someone  through  whom  he  claims  (k).  Where  the  statute 
has  once  begun  to  run  against  the  true  owner,  a  subsequent 
fraud  concealed  by  the  person  in  possession  does  not  suspend 

O)  8  &  4  Will.  4,  c.  27. 
(A)  Section  26. 

(i)  Per  KlNDEBSLET,  V.-C,  in  Petre  v.  Petre  (1853),  1  Drew.  371, 
p.  397. 
(i)  WUIU  V.  Earl  Howe,  [1893]  2  Ch.  646. 
(*)  In  re  MeCallum,  [1901]  1  Ch.  143. 
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the  operation  of  the  statute.  The  fraud  must  be  a  fraud 
which  deprives  the  true  owner  of  the  land;  and  in  such 
a  case  it  is  the  original  wrongful  entry  which  deprives 
him  (Q. 

TruBtee  It  was  settled  in  equity  from  an  early  time  that  no  trustee 

^^^^^^j  could  set  up  a  statute  of  limitation  in  answer  to  a  claim  by 
time  against  his  cestui  que  trust  (m)  ;  and  this  principle,  to  which  statutory 
J^*  ^^        sanction  was  given  by  the  Judicature  Act,  1873  (n),  applied 

as  well  to  charitable  as  to  private  trusts  (o).     Every  claim  I 

by  a  cestui  que  trust  against  his  trustee  must  be  either  a 
claim  (1)  to  recover  trust  property  which  is  still  retained  by 
the  trustee ;  or  (2)  to  recover  trust  property  which  the  trustee 
has  converted  to  his  own  use;  or  (3)  in  respect  of  trust 
property  which  the  trustee  has  wrongfully  sold  or  given 
away  or  negligently  lost ;  or  (4)  in  respect  of  property  which 
the  trustee  ought  to  have  recovered  on  behalf  of  the  trust 
but  has  failed  to  recover.  Now  it  was  established  that  a 
trustee  could  never  set  up  his  own  breach  of  trust  in  answer 
to  a  claim  by  his  cestui  que  trust.  If,  therefore,  the  cestui 
que  trust  claimed  property  which  the  tiTistee  had  appro- 
priated to  his  own  use,  the  trustee  could  never  allege  by 
way  of  defence  that  he  had  so  appropriated  it.  If  the  cestui 
que  trust  claimed  to  recover  from  the  trustee  property  which 
the  trustee  had  sold  or  given  to  some  third  person  or  which 
he  had  lost  by  his  neghgence,  the  trustee  could  not  set  up 
that  he  had  so  dealt  with  it — ^because  such  a  dealing  would 
be  a  breach  of  trust — and  therefore  the  trustee  was  treated 
as  still  retaining  the  property  in  his  own  hands.  If  the 
cestui  que  trust  claimed  from  the  trustee  property  which 
the  trustee  ought  to  have  recovered,  but  did  not,  the  trustee 
could  not  allege  that  he  had  failed  to  recover  the  property — 
because  his  failure  would  be  a  breach  of  trust — and  the 
trustee  was  treated  as  having  received  the  property  at  the 
time  when  he  ought  to  have  received  it.      These  being 

(V)  WillU  V.  Earl  Hawe^  9upra, 
(»0  Sheldm  V.  Wddtnan  (1664),  1  Ch.  Caa.  26. 
(«)  Section  25  (2). 

(o)  ComtnitHimers  of  Donations  ▼.  Wyhrantft  (1845),  2  J.  &  Lat.  182  ; 
Magdalen  College,  Oxford  v.  AtUfrney-General  (1867),  6  H.  L.  Cas.  189. 
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the  doctrines  of  equity,  it  inevitably  followed  that  a  trustee 
could  not  set  up  any  statute  of  limitation  against  his  cestui 
que  trust.  Because,  whether  a  trustee  was  actually  in  pos- 
session of  the  trust  property  or  whether  he  was  only  so 
notionally  and  by  reason  of  the  estoppel  against  him,  his 
possession  was  equally  the  possession  of  the  cestui  que  trust. 
'*  If  a  trustee  is  in  possession,"  says  Lord  Eedebdale  (  j?), 
''and  does  not  execute  his  trust,  the  possession  of  the 
trustee  is  the  possession  of  the  cestui  que  trust ;  and  if 
the  only  circumstance  is  that  he  does  not  perform  his 
trust,  his  possession  operates  nothing  as  a  bar,  because 
his  possession  is  according  to  his  title." 

On  this  rule  three  questions  arise :  (1)  What  constitutes 
the  relation  of  trustee  and  cesttd  que  trust  for  the  purposes 
of  the  rule  ?  (2)  What  claims  by  a  cestui  que  trust  fall  within 
the  rule?  And  (3)  In  what  circumstances  can  one  cestui 
que  trust  avail  himself  of  his  rights  against  his  trustee  to 
obtain  redress  against  another  cestui  que  trust  ? 

1.  A  distinction  was  early  taken  between  express  and  Distinotion 
constructive  trusts,  and  it  was  laid  down  that  the  rule  ^^l^^i^d 
which  prevented  a  trustee  from  setting  up  a  statute  of  constnictive 
limitation  only  applied  to  express  trustees.     A  constructive  *"***•• 
trustee,  it  was  said,  could  rely  on  lapse  of  time  as  a  defence. 
The  cases  which  deal  with  this  point  fall  under  three 
classes. 

In  the  first  class  the  question  is  whether  a  trust  has  been  Is  there  tnuit 
constituted  at  all,   or  whether   the  relation  between  the  ^ntwlotaal 
person  whom  it  is  sought  to  charge,  and  the  person  who  relation? 
seeks  to  charge  him,  is  merely  a  contractual  relation ;  and 
the  cases  establish  that,  where  once  the  relation  of  trustee 
and  cestui  que  trust  is  constituted,  whether  it  is  constituted 
expressly,  i.«.,  by  writing  or  word  of  mouth,  or  whether  it 
is  constituted  by  the  relation  between  the  parties  and  by 
acts  founded  on  that  relation,  then  the  trustee  cannot  set 
up  lapse  of  time  in  answer  to  a  claim  by  his  cestui  que  trust. 
In  Rochefoucauld  v.  Boustead  ((jf),   A.   purchased  land  in 

ip)  Hovendon  v.  Lord  Annesley  (1806),  2  Sch.  &  L.  607,  p.  633. 
0/)  [1897]  1  Ch.  196.    See  p.  208. 


712  Lapse  of  Time. 

Ceylon  from  B/s  mortgagees.  The  land  was  conveyed  to 
him  as  absolute  owner  and  he  was  entered  on  the  register, 
but  he  purchased  it  under  a  parol  agreement  with  B.  that 
he  should  be  trustee  of  the  land  for  B.,  subject  to  a  lien  for 
his  advances.  It  was  held  that  A.  could  not  set  up  the 
statute.  **  The  trust,"  said  the  court,  *'  is  one  which  both 
plaintiff  and  defendant  intended  to  create.  This  case  is  not 
one  in  which  an  equitable  obligation  arises,  although  there 
may  have  been  no  intention  to  create  a  trust."  Such  a  trust 
requires  to  be  made  out  by  circumstances  (as  distinguished 
from  documentary  evidence)  as  much  as  a  constructive 
trust.  It  differs  from  a  constructive  trust  in  being  created 
(to  use  Lord  Nottingham's  expression)  "by  act  of  the 
parties."  A.  may  declare  B.  a  trustee,  and  B.  on  accepting 
the  trust  becomes  an  express  trustee,  or  B.  may  declare  him- 
self a  trustee,  and  thereby  he  becomes  an  express  trustee. 

Fiduciary  A  legal  relation  between  A.  and  B.,  e,g,,  the  relation 

added^tolecal  ^^  l^ailor   and    bailee,  or  principal  and  agent,   may   have 
relation.  superadded  to  it  a  fiduciary  bond,  which  places  one  of  the 

parties  in  the  position  of  trustee  to  the  other.  "Where 
the  duty  of  persons,"  says  Giffabd,  L.J.  (r),  **  is  to  receive 
property  and  to  hold  it  for  another,  and  to  keep  it  until  it 
is  called  for,  they  cannot  discharge  themselves  from  that 
trust  by  appealing  to  the  lapse  of  time.  They  can  only 
discharge  themselves  by  handing  over  that  property  to 
somebody  entitled  to  it."  **  I  do  not  think,"  says  Lord 
Macnaghten  («),  "  it  can  make  any  difference  what  the 
nature  of  the  property  may  be,  whether  it  is  a  lump  sum, 
or  collected  in  the  shape  of  rents  accruing  from  time  to 
time.  I  do  not  think  it  can  make  any  difference  whether 
the  person  on  whose  behalf  the  property  is  professedly 
received  is  or  is  not  under  disability,  or  unborn,  or  unascer- 
tained. Nor  do  I  think  it  can  make  any  difference  whether 
the  duty  arises  from  contract  or  is  connected  with  some 
previous  request,  or  whether  it  is  self-imposed  and  under- 
taken without  any  authority  whatever.  If  it  be  established 
that  the  duty  has,  in  fact,  been  undertaken,  and  that  pro- 

(r)  Surdiek  ▼.  Garrick  (1870),  5  Ch.  233,  p.  243. 
(s)  Lyell  V.  Kennedy  (1889),  14  App.  Cos.  437,  p.  463. 
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perty  has  been  received  by  a  person  assuming  to  act  in  a 
fiduciary  character,  the  same  consequences  must,  I  think, 
in  every  case  follow."  It  was  decided  as  early  as  1663, 
that  the  pubhc  notaries  of  the  King's  Bench  could  not 
plead  the  Statute  of  Limitations  to  a  bill  by  the  executor 
of  a  chief  justice  for  an  account  of  moneys  received  by 
them,  **  which  moneys  they,  by  their  ofl&ce,  ought  to  receive 
for  the  chief  justice  by  an  implied  trust,  virtute  officii**  {t). 
The  principle  has  been  applied  in  later  times  to  a  stewa*rd 
whose  duty  it  was  to  collect  rents,  receive  the  produce  of 
enfranchisements,  and  the  sale  of  woods  (u),  to  the  confi- 
dential clerk  of  a  barrister  (i;),  to  agents  entrusted  with 
funds  under  a  power  of  attorney  which  authorised  them  to 
manage  the  real  and  personal  property  of  their  principal,  to 
receive  rents,  to  sell,  to  purchase  land  to  be  conveyed  to  or 
in  trust  for  their  principal,  and  to  invest  the  residue  in 
-certain  securities  in  the  name  of  the  principal  or  of  some 
other  person  in  trust  for  him  {w),  and  to  directors  of  a  com- 
pany who  had  paid  interest  on  the  shares  out  of  the 
<;apital  (x).  In  Soar  v.  Ashwell{y)  the  solicitor  to  trustees 
of  a  will  received  the  moneys  due  under  a  mortgage,  which 
belonged  to  the  trust  but  which  was  taken  in  the  solicitor's 
own  name,  and  did  not  account  for  them  to  the  trustees. 
It  was  held  that  time  was  no  bar  to  an  action  against  his 
representatives.  Bowen,  L.J.,  and  apparently  Lord  Esher, 
based  the  decision  on  the  ground  that  he  stood  in  a  fiduciary 
relation  to  the  trustees  of  the  will,  and  that  the  original 
cestuis  que  trust  were  entitled  to  the  benefit  of  this  liability, 
not  because  the  defaulter  was  their  trustee,  but  because  he 
was  bound  under  a  direct  trust  to  persons  who  were  their 
trustees.  Kat,  L.J.,  put  it  rather  on  the  ground  that  the 
solicitor  did  assume  to  act  and  acted  as  trustee  of  the  funds 
which  he  received,  and  was  therefore  liable  on  the  grounds 

(t)  Heath  V.  Henlyj  1  Ch.  Cas.  20.  See  also  Sheldon  v.  Weldman 
(1663),  1  Ch.  Cas.  26. 

(tt)  Earl  o/Hardwicke  v.  Vernon  (1808),  14  Ves.  604. 

(tj)  Teed  v.  Beere  (1859),  5  Jur.  (N.S.)  381. 

(to)  Burdiek  v.  Oarrick,  mpra ;  followed  in  Gray  t.  Bateman 
(1872),  21  W.  R.  137. 

(x)  In  re  Sharpe,  [1892]  1  Ch.  154. 

(y)  [1893]  2  Q.  B.  390. 
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hereafter  mentioned.  On  the  other  hand,  an  agent  may  be 
a  mere  agent,  e,g,,  his  duty  may  simply  be  to  sell  goods  on 
behalf  of  his  principal,  and  remit  to  him  the  proceeds  of 
sale.  In  such  a  case,  the  relations  between  the  parties  are 
solely  contractual ;  the  agent  is  a  debtor  for  the  moneys 
received  by  him,  and  can  set  up  the  statutory  limitation  of 
six  years  in  answer  to  a  claim  for  an  account  (z). 

The  second  class  are  cases  where  the  existence  of  a  trust 
is  not  in  question,  but  where  it  is  sought  to  impose  the 
liability  of  an  express  trustee  upon  a  person  who  is  not  in 
strictness  a  trustee  under  that  trust.  It  is  clear  that  a 
stranger  to  a  trust  cannot  set  up  the  lapse  of  time  in  answer 
to  a  claim  by  cestuis  qtie  trust  under  the  trust,  where  the 
stranger  has  assumed  to  act  and  has  acted  as  if  he  were  a 
regularly  appointed  trustee  under  the  trust.  In  Life  Asso- 
ciation of  Scotland  v.  Siddal  (a),  A.  devised  his  real  estate 
to  B.,  but  in  such  terms  that  the  estates  remaining  vested 
in  him  as  trustee  did  not  pass  by  the  devise.  B.,  however^ 
assumed  to  have  become  trustee,  and  sold  the  estates.  It 
was  held  that  B.  was  an  express  trustee.  Lord  Campbeli» 
laid  down  that  where  the  trusts  were  express,  and  a  person 
supposed  himself  to  be  the  trustee,  and  acted  as  such,  it 
was  no  protection  to  him  that  he  was  not  duly  constituted. 
Turner,  L.J.,  said  that  if  B.  had  by  writing  declared  herself 
to  be  a  trustee,  the  trust  in  her  could  not  have  been  other- 
wise than  express,  and  that  her  conduct  was  equivalent  to 
her  written  declarations  (6). 

It  has  been  laid  down  by  some  authorities  that  a  stranger  to 
a  trust  cannot  set  up  the  lapse  of  time  in  answer  to  a  claim  by 
cestuis  que  trust  where  he  has  concurred  with  the  trustee  in 
committing  a  breach  of  trust,  and  has  taken  possession  of  the 
trust  property,  knowing  that  it  was  trust  property,  and  has 
not  duly  discharged  himself  of  it  by  handing  it  over  to  the 
proper  trustees  or  to  the  persons  entitled  to  it  (c).     Thus^ 


(2)  Fnend  v.  Young,  [18971  2  Ch.  421,  p.  432. 
(a)  (1861),  3  Do  G.  F.  &  J.  68. 

(&)  Sec  S.  C.  before  Lord  Cottekham,  Rackham  y.  Siddall  (1850)» 
1  Macn.  &  G.  607,  p.  621. 
(c)  E.g.,  i)er  Kay,  L.J.,  in  Soar  v.  Ashwellf  supra,  p.  405. 
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in  Wilson  v.  Moore  {d)y  merchants  by  direction  of  an  exe- 
cutor applied  moneys  of  which  they  knew  he  was  trustee  in 
discharge  of  his  private  debt  to  them.  It  was  held  by 
Brougham,  C,  affirming  Leaoh,  M.E.,  that  they  could  not 
rely  on  the  lapse  of  six  years  as  a  bar  to  the  claim  against 
them.  *'  If  the  defendants  are  bound  to  replace  the  stock 
sold,"  says  Lord  Brougham  («),  **it  is  because  they  have 
made  themselves  accessaries  to  a  breach  of  trust  by  the 
executors,  and  whether  a  party  has  made  himself  liable 
directly  by  his  conduct  as  a  trustee  or  by  combining  with 
the  person  who  misapplies  the  trust  fund  over  which 
he  has  the  legal  control,  time  will  not  run  as  in  the 
case  of  an  ordinary  demand ;  for  he  is  held  in  either  case 
a  trustee."  The  decision  in  Wilson  v.  Moore,  and  the 
cases  which  followed  it,  is  irreconcileable  with  decisions 
of  earlier  date  pronounced  by  judges  of  greater  authority 
than  Sir  John  Leach  or  Lord  Brougham.  It  was  held  by 
Lord  Kenyon  in  Bonney  v.  Bidgard  (/),  by  Lord  Alvanley 
in  Andrew  v.  Wrigley  (g),  and  by  Sir  William  Grant  in 
Beckford  v.  Wade  (h),  that  a  purchaser  of  leaseholds  from 
an  executor  may  set  up  the  lapse  of  time  in  answer  to 
claims  of  beneficiaries  under  the  will,  even  though  it  appears 
on  the  face  of  the  purchase  deed  that  the  consideration  was 
the  release  of  a  private  debt  due  from  the  executor  to  the 
purchaser.  These  authorities  sufficiently  establish  that  a 
stranger  to  a  trust,  though  he  may  by  his  conduct  become 
liable  to  account  directly  to  cestuis  que  trust  under  the 
trust,  does  not  become  a  trustee  for  all  purposes.  He  can 
set  up  the  lapse  of  time  to  the  same  extent  as  any  other 
defendant,  subject  to  this,  that,  where  he  participates  in  a 
fraudulent  breach  of  trust,  time  does  not  begin  to  run  in  his 
favour  until  the  fraud  is  discovered.     In  Bolfe  v.  Gregory  (i) 

(d)  (1834).  1  My.  k  K.  126,  337.  This  case  was  followed  by  RoMlLLY, 
M.R.,in  Bridgman  y.  Gill  (1857),  24  B.  302  ;  and  Fey,  J.,  in  Foxton  v. 
Lixerpool  and  Manchester  DUtrict  Banking  Ca.  (1881),  44  L.  T.  406. 

(0  P.  350. 

(/)  (1784),  1  Cox  C.  C.  145.  Lord  Eldok  cites  this  case  with  approval 
in  Cholmondeley  v.  Clinton  (1821),  4  Bli.  1,  p.  103. 

(j)  (1792),  4  Bro.  C.  C.  125. 
Qi)  (1805).  17  Ves.  87,  p.  97. 
(0  (1866),  4  De  G.  J.  &  S.  r>76. 
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A.,  the  appointed  trustee  of  a  money  fund,  paid  it  to  his 
private  creditor,  B.,  who  was  cognizant  of  the  trust,  in 
discharge  of  a  deht  due  from  A.  to  B.  It  was  held  that 
time  did  not  run  in  favour  of  B.  until  the  fraud  was  dis- 
covered. **  The  relief,"  says  Lord  Westbuby  (Af),  "  is 
founded  on  fraud  and  not  on  constructive  trust.  When  it 
is  said  that  the  person  who  receives  or  fraudulently 
possesses  himself  of  trust  property,  is  converted  by  this 
court  into  a  trustee,  the  expression  is  used  for  the  purpose 
of  describing  the  nature  and  extent  of  the  remedy  against 
him,  and  it  denotes  that  the  parties  entitled  beneficially 
have  the  same  rights  and  remedies  against  him  as  they 
would  be  entitled  to  against  an  express  trustee  who  had 
fraudulently  committed  a  breach  of  trust.  As  the  remedy 
is  given  on  the  ground  of  fraud,  it  is  governed  by  this 
important  principle,  that  the  right  of  the  party  defrauded  is 
not  affected  by  lapse  of  time,  or,  generally  speaking,  by 
anything  done  or  omitted  to  be  done  so  long  as  he  remains 
without  any  fault  of  his  own  in  ignorance  of  the  fraud  that 
has  been  committed." 

^ireS^bv  ^^®  third  class  of  cases  is  this.     Where  A.  has  an  equity 

lapse  of  against  B.,  the  court  may  proceed  to  enforce  that  equity  by 

declaring  B.  a  trustee  of  property  for  A. ;  but  B.  is  not  a 
trustee  of  that  property  until  he  has  been  declared  such  by 
the  decree  of  the  court ;  and  A.'s  right  to  have  B.  declared 
a  trustee  may  be  barred  by  the  Statutes  of  Limitation. 

Thus,  where  a  sale  is  set  aside  on  the  ground  of  fraud,  the 
person  who  is  in  possession  by  virtue  of  the  fraud  does  not 
become  a  trustee  until  he  has  been  declared  to  be  a  trustee 
by  the  decree  of  a  court  of  equity.  Time,  therefore,  begins 
to  run  in  his  favour  from  the  moment  at  which  the  fraud  is 
discovered  (Z).  So,  where  a  bribe  is  received  by  an  agent, 
time  begins  to  run  against  the  principal  from  the  moment 
that  he  discovers  the  receipt  of  the  bribe  (m). 


(ft)  P.  579. 

(l)  Marquis  of  Clanricarde  v.  Ifetini?ig  (1861),  30  B.  175. 

0»)  Metropolitan  Bank  v.  Jlieron  (1880),  L.  K.  5  Ex.  319  ;  LUter  .{• 
Co.  V.  Stuhbs  (1890),  45  Ch.  D.  1. 


time. 
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2.  The  right  of  the  cestui  que  trust  under  an  express  trust  Statutory 
has  been  modified  by  the  operation  of  various  statutes.  The  ^^  remedy 
Real  Property  Limitation  Act,  1833  (n),  which  provided  (o)  of  cestui  que 
that  no  person  claiming  any  land  or  rent  in  equity  should 
bring  a  suit  to  recover  the  same,  but  within  the  period 
during  which  he  might  have  brought  an  action,  if  he  had 
had  a  legal  right  corresponding  to  his  right  in  equity,  con- 
tained a  clause  (p)  saving  the  right  of  the  cestui  que  trust 
when  any  land  or  rent  was  vested  in  a  trustee  upon  an 
express  trust.  The  effect  of  the  saving  clause  has  thus  been 
stated  by  Lord  Wensleydale  {q):  "  The  remedy  of  the 
cestui  que  trtist  for  an  abuse  of  an  express  trust  vested  in 
the  trustee  continues  against  him,  and  those  claiming  under 
him,  though  the  estate  is  conveyed  away,  and  is  not  barred 
by  the  expiration  of  the  statutable  period  as  against  him, 
though,  as  to  the  purchaser  from  him,  for  a  valuable  con- 
sideration, the  right  to  sue  begins  from  the  date  of  the 
conveyance  to  the  purchaser,  and  therefore  is  barred  in 
ordinary  cases  by  the  expiration  of  twenty  (r)  years  from 
that  time,  and,  where  disabilities  occur,  by  the  expiration  of 
the  longer  period  allowed  in  such  cases.**  The  Real  Property 
Limitation  Act,  1874(5),  provides  (^)  that  after  the  1st  of 
January,  1879,  no  action,  suit,  or  other  proceeding,  shall 
be  brought  to  recover  any  simi  of  money  or  legacy  charged 
upon  or  payable  out  of  any  land  or  rent,  at  law  or  in  equity, 
and  secured  by  an  express  trust,  or  to  recover  any  arrears 
of  rent  or  of  interest  in  respect  of  any  sum  of  money  or 
legacy  so  charged  or  payable  and  so  secured,  or  any  damages 
in  respect  of  such  arrears,  except  within  the  time  within 
which  the  same  would  be  recoverable  if  there  were  not  any 
such  trust.  A  suit  against  an  executor  to  recover  a  legacy, 
which  is  barred  in  twelve  years,  must  be  distinguished  from 
a  suit  to  recover  a  fund  of  personalty  vested  in  a  trustee,  in 
regard  to  which  no  statute  of  limitations  applies,  and  it  is 
immaterial  that  the  trustee  was  previously  executor.  Thus, 
where  a  sum  of  money  is  given  to  an  executor  upon  specific 

(«)  3  &  4  Win.  4,  c.  27.  (r)  Now  twelve, 

(o)  Section  24.  (*)  37  &  38  Vict.  c.  57. 

Ip)  Section  25.  (0  Section  10. 
Iq)  6  H.  L.  Cas.,  p.  215. 
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trusts,  and  he  severs  it  from  the  general  property  of  the 
testator,  he  becomes  a  trustee  of  the  sum  in  question  (u). 

Tj^js^g  The  Trustee  Act,  1888  (y),  provides  :  Section  8.  "  (1)  In 

any  action  or  other  proceeding  against  a  trustee  or  any 
person  claiming  through  him,  except  where  the  claim  is 
founded  upon  any  fraud  or  fraudulent  breach  of  trust  to 
which  the  trustee  was  party  or  privy,  or  is  to  recover  trust 
property  or  the  proceeds  thereof  still  retained  by  the  trustee, 
or  previously  received  by  the  trustee  and  converted  to  his 
own  use,  the  following  provisions  shall  apply :  (a)  All  rights 
and  privileges  conferred  by  any  statute  of  limitations  shall 
be  enjoyed  in  the  like  manner  and  to  the  like  extent  as  they 
would  have  been  enjoyed  in  such  action  or  other  pro- 
ceeding if  the  trustee  or  person  claiming  through  him 
had  not  been  a  trustee  or  person  claiming  through  him : 
(b)  If  the  action  or  other  proceeding  is  brought  to  recover 
money  or  other  property,  and  is  one  to  which  no  existing 
statute  of  limitations  applies,  the  trustee  or  person  claiming 
through  him  shall  be  entitled  to  the  benefit  of  and  be  at 
liberty  to  plead  the  lapse  of  time  as  a  bar  to  such  action  or 
other  proceeding  in  the  like  manner  and  to  the  like  extent 
as  if  the  claim  had  been  against  him  in  an  action  of  debt  for 
money  had  and  received,  but  so  nevertheless  that  the 
statute  shall  run  against  a  married  woman  entitled  in  pos- 
session for  her  separate  use,  whether  with  or  without  a 
restraint  upon  anticipation,  but  shall  not  begin  to  run 
against  any  beneficiary  unless  and  until  the  interest  of  such 
beneficiary'  shall  be  an  interest  in  possession.  (2)  No 
beneficiary,  as  against  whom  there  would  be  a  good  defence 
by  virtue  of  this  section,  shall  derive  any  greater  or  other 
benefit  from  a  judgment  or  order  obtained  by  another 
beneficiary  than  he  could  have  obtained  if  he  had  brought 
such  action  or  other  proceeding  and  this  section  had  been 
pleaded.  (3)  This  section  shall  apply  only  to  actions  or 
other  proceedings  commenced  after  the  first  day  of  January, 
1890,  and  shall  not  deprive  any  executor  or  administrator 

(m)  Phillipo  V.  Munnin^s  (1837),  2  My.  &  Cr,  309  ;  see  In  re  Janr 
DacU,  [1891J  3  Ch.  119  ;  In  re  Timmu,  [1902]  1  Ch.  176. 
ol  &52  Vict.  c.  59. 
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of  any  right  or  defence  to  which  he  is  entitled  under  any 
existing  statute  of  limitations." 

The  Act  applies  as  well  to  trusts  created  by  instrument 
executed  before,  as  to  trusts  created  after  the  passing  of  the 
Act  (December  24th,  1888)  (x),  and  for  the  purposes  of  the  Act, 
the  expression  **  trustee  "  includes  an  executor  or  admini- 
strator, and  a  trustee  whose  trust  arises  by  construction  or 
implication  of  law,  as  well  as  an  express  trustee,  but  not  the 
official  trustee  of  charitable  funds  (y).  It  follows  from  the 
interpretation  clause  that  the  directors  of  a  limited  company, 
who  before  the  Act  could  not  set  up  the  statute  where  a  claim 
was  made  in  respect  of  misapplication  of  the  company's 
funds,  are  entitled  to  the  benefit  of  the  Act  {z) ;  but  the  Act 
does  not  extend  to  a  trustee  in  bankruptcy  or  to  any  other 
officer  of  the  court  who  has  been  put  by  the  court  in  posses- 
sion of  property,  and  is  required  to  account  to  the  court  (a). 

The  effect  of  the  Act  is  shortly  to  enable  a  trustee  to  set 
up  the  Statute  of  Limitations  where  the  claim  is  in  respect 
of  an  innocent  transfer  or  payment  of  trust  property,  or  a 
loss  of  trust  property  through  negligence  without  fraud,  or 
an  innocent  failure  to  recover  trust  property.  Trust  pro- 
perty is  not  still  retained  by  the  trustee  within  the  meaning 
of  the  Act  unless,  at  the  commencement  of  the  action,  he  or 
any  agent  for  him  has  it  so  that  he  can  get  it ;  he  must 
have  it  in  his  hands  or  under  his  control.  It  is  not  still 
retained  if  the  trustee  has  lost  it,  whether'by  his  negligence 
or  otherwise,  or  paid  it  over  to  the  wrong  person  {b).  And 
since  the  Act,  a  trustee  is  not  treated  as  still  retaining  sums 
which  he  ought  to  have  received  but  did  not,  before  the  com- 
mencement of  the  period  during  which  the  statute  is  no  de- 
fence. Thus,  in  an  action  of  account  against  a  trustee,  he  is 
charged  not  with  what  he  ought  to  have  had  six  years  before 
the  commencement  of  the  action,  but  with  what  he  actually 
had(c).     The  exception  in  case  of  a  fraudulent  breach  of 

(a?)  Section  12  (1).  (y)  Section  1  (3). 

Cr)  In  re  Landt  Allot metU  Co,,  [1894]  1  Ch.  616     .  631. 
{a)  In  re  Cornish,  [1896J  1  Q.  li.  99. 

C*)  Tkorne  v.  Heard,  [1894  j  1  Ch.  599;  [189.>]  A.  C.  495  ;  In  re 
Timmu.  [1902]  1  Ch.  176. 

r)  Hoic  V.  J'Jurl  Winterton,       IJ 1  ( "  ::  (  h. 
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trust  only  applies  where  the  trustee  has  personally  in  some 
way  participated  in  the  fraud.  The  words  "  party  or  privy  *' 
indicate  moral  complicity  (d).  The  extent  of  the  protection 
given  to  a  trustee  hy  the  Act  is  thus  stated  hy  Lord  Justice 
LiNDLEY  (e) :  '*  The  short  effect  of  section  8  appears  to  me 
to  he  that,  except  in  three  specified  cases  (namely,  fraud, 
retention  hy  a  trustee  of  trust  money  when  an  action  is  com- 
menced against  him,  and  conversion  of  trust  money  to  his 
own  use),  a  trustee  who  has  committed  a  breach  of  trust 
is  entitled  to  the  protection  of  the  several  statutes  of 
limitation,  as  if  actions  and  suits  for  breaches  of  trust  were 
enumerated  in  them." 

3.  The  rule  that  no  lapse  of  time  barred  the  claim  of  a 
cestui  que  trust  only  holds  as  between  the  cestui  que  trust 
and  the  trustee  but  not  as  between  one  cestui  que  trust 
and  another.  As  between  one  cestui  que  trust  and  another 
courts  of  equity  before  any  statute  was  passed  affecting 
equitable  titles  acted  by  analogy  to  the  statute  ;  now,  where 
such  statutes  apply,  they  act  in  obedience  to  them.  An 
equitable  estate  might  be  barred  by  adverse  possession, 
where  there  was  no  duty  which  the  person  who  held  the 
possession  had  undertaken  to  discharge  for  him  against 
whom  he  pleaded  it.  One  cestui  que  trust,  if  he  was  in 
possession  of  property  or  in  receipt  of  the  rents,  profits  or 
income,  might  sot  up  that  possession  or  receipt  as  against 
another  cestui  que  trust,  and  the  other  would  be  barred  at 
the  same  time  as  he  would  have  been  barred  if  he  had  been 
claiming  upon  a  legal  title  against  another  legal  title  (/). 
On  the  other  hand,  where  trustees  are  themselves  in  posses- 
sion of  property  or  in  receipt  of  the  rents  and  profits  or 
income,  payment  by  them  of  the  rents^.  profits  or  income  to 
the  wrong  person  cannot  affect  the  right  of  the  true  cestui 
que  trust ;  and  he  can  recover  the  property,  however  long  the 
time  during  which  the  wrongful  payments  have  been  made  {g). 


(d)  Thorne  v.  Heard,  gupra, 

Ip)  How  V.  Harl  Winterton,  mpra,  p.  640. 

(/)  Llerellyn  v.  Maokvoorth  (1740),  Barn.  445  ;  Cholmondeley  ¥. 
Clinton  (1821),  2  Jac.  k,  W.  1,  p.  156  ;  4  Bli.  1,  p.  94. 

(^)  Knight  V.  Bowyer  (1868),  23  B.  609  ;  2  De  G.  &  J.  421,  p.  442  ; 
Lister  v.  Plahford  (1866),  34  B.  676. 
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II.  —  Loss    OF  Evidence. 

The  evidence  on  which  a  court  of  justice  is  obliged  to 
rely  varies  in  durability.  Some  facts  are  attested  by  solemn 
instruments,  which  are,  as  a  rule,  carefully  preserved  by 
those  for  whose  protection  they  were  executed.  If  a  trustee 
sets  up  a  release  by  deed  and  cannot  produce  the  deed,  it 
is  reasonable  to  presume  that  no  release  was  ever  granted  (h). 
Other  facts  are  proved  by  receipts,  entries  in  account  books, 
or  letters,  and  these  are  much  more  liable  to  be  lost  or 
destroyed  (t).  Other  facts,  again,  can  only  be  proved  by 
the  testimony  of  witnesses  (k).  It  follows  that  the  impor- 
tance of  lapse  of  time  as  a  bar  to  relief  must  vary  according 
to  the  nature  of  the  evidence  on  which  the  defendant  might 
have  relied  in  answer  to  a  claim  which  is  primd  facie  valid. 
For  instance,  where  a  plaintiff  seeks  to  set  aside  a  gift  on 
the  ground  of  undue  influence  and  the  fact  of  the  influence 
depends  on  the  result  of  conflicting  evidence,  delay  is  more 
important  than  where  the  influence  is  proved  by  documents 
the  meaning  and  effect  of  which  cannot  be  disputed  (Z). 
Again,  even  before  the  Trustee  Act,  1888,  where  it  was 
sought  to  make  a  trustee  liable  for  failure  to  get  in  property 
belonging  to  the  trust,  e.g.,  for  not  collecting  rents  or  not 
distraining  upon  tenants,  great  weight  was  attached  to 
delay  as  barring  the  claim  (m).  But  lapse  of  time  can 
have  no  effect  under  this  principle  where  the  court  is 
satisfied  that  the  defendant  has  in  fact  lost  no  evidence 
which  would  have  been  in  his  favour  (n). 

III. — Laches  and  Acquiescence. 

Inaction  for  a  long  period  of  time  by  a  party  who  has  a 
valid  claim  either  at  law  or  in  equity  may  bar  his  right  to 
relief.     Lapse  of  time  may  produce  this  effect  on  one  or 

(A)  Pickenn/f  v.  Lord  Stawf&rd  (1785),  2  Ves.  jun.  579,  p.  585. 

(/■)  Chalmcr  v.  Bradley  (1819),  1  Jac.  &  W.  51,  p.  62. 

(/t)  Morm  V.  Boyal  (180G),  12  Ves.  355,  p.  377. 

(0  Per  Cotton,  L.J.,  in  Alhard  y. Skinner  (1887),  36  Ch.  D.  145,  p.  174. 

(//i)  Priqht  V.  Legerton  (18(;i),  2  De  G.  F.  &  J.  606  ;  McDoJincll  v. 
Wkitc  (1865).  11  H.  L.  Cas.  570. 

(/O  In  re  Sharpe,  [1892]  1  Cli.  154,  p.  168;  Rochefoucauld  v. 
Boimtead,  [1897]  1  Ch.  196,  p.  211. 
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other  of  the  following  grounds :  (a)  Mere  delay  by  a 
claimant,  although  unaccompanied  by  other  circumstances, 
may — where  the  relief  sought  is  purely  equitable  and 
where  no  statute  of  limitations  applies  —  be  treated  as 
evidence  that  the  claimant  has  waived  or  abandoned  his 
rights.  **  Where  a  person,"  says  Lord  Chelmsford  (o), 
**is  obliged  to  apply  for  the  peculiar  relief  afforded  by  a 
court  of  equity  to  enforce  the  performance  of  an  agreement,, 
or  to  declare  a  trust,  or  to.  obtain  any  other  right  of  which 
he  is  not  in  possession,  and  which  may  be  described  as  an 
executory  interest,  it  is  an  invariable  principle  of  the  court 
that  the  party  must  come  promptly,  that  there  must  be  no 
unreasonable  delay."  And  even  where  lapse  of  time  is  not 
in  itself  sufficient  evidence  of  intention  to  abandon  a  vested 
right,  it  may  serve  to  fortify  a  presumption  in  favour  of 
abandonment  which  the  court  would  be  disposed  to  draw 
from  the  other  circumstances  of  the  case  (2>).  (b)  Inaction 
by  a  claimant  who  knows  that  the  party  against  whom  he 
has  a  claim  is  altering  his  position  in  the  belief  and  on  the 
faith  that  the  claim  has  been  abandoned  or  will  not  be 
prosecuted  may  bar  the  claim- — not  on  the  ground  of  laches 
but  on  the  ground  either  of  estoppel  or  of  contract ;  and 
this  principle  applies  to  legal  no  less  than  to  equitable 
claims  (q).  **  With  regard  to  interests  which  are  executed," 
says  Lord  Chelmsford  (r),  **  mere  laches  will  not  of  itself 
disentitle  the  party  to  relief  by  a  court  of  equity ;  but  a 
party  may  by  standing  by,  as  it  has  been  metaphorically 
called,  waive  or  abandon  any  right  which  he  may  possess, 
and  which  under  the  circumstances,  therefore,  a  court  of 
equity  may  say  he  is  not  entitled  to  enforce  .  .  .  Where 
there  is  a  vested  right  or  interest  in  any  party,  the  principle 
of  law  as  now  firmly  established  is,  that  he  cannot  waive  or 
abandon  that  right,  except  by  acts  which  are  equivalent  to 
an  agreement  or  to  a  licence."  (c)  Where  a  purchaser 
claims  to  set  aside  a  purchase  and  recover  the  price  which 

(rO  Clarh;  v.  Ilart  (1868),  6  H.  L.  Cas.  633.  p.  655. 
Ip)  Make  v.  6'fl/r  (1886).  32  Ch.  D.  571,  p.  579. 
(y)  IJrnfiS  V.  JSwallcmnhe  (1868),  L.  R.  3  H.  L.  249,  p.  255. 
(r)  Clarke  v.  Hart,  tmpra,  pp.  655,  656.     See  also  Palmer  v.  Mvvrt; 
[1900]  A.  C.  293,  p.  297. 
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he  paid,  the  lapse  of  time  may  bar  his  claim  on  grounds 
peculiar  to  this  class  of  case.  It  is  a  condition  of  the 
purchaser's  right  to  relief  that  he  should  restore  to  his 
vendor  the  property  which  he  bought  in  the  state  in  which 
it  was  when  he  bought  it  or  make  compensation  for  any 
deterioration.  Lapse  of  time  may  without  any  default  on 
the  purchaser's  part  so  affect  the  condition  of  the  property, 
that  it  would  be  inequitable  even  with  compensation  to  give 
him  the  relief  which  he  might  have  had  if  he  had  come 
earlier  and  before  the  property  had  deteriorated.  Delay 
under  these  circumstances  is  sometimes  included  under  the 
term  "  laches"  (s). 

The  weight  which  is  to  be  attached   to  lapse  of  time,  Varying 
whether   standing   by  itself  or  coupled  with  a  change  o^  J^l^^J^^^me^ 
position  on  the  defendant's  part,  varies  according  to  (1)  the 
nature  of  the  claim,  (2)  the  character  of  the  claimant,  and 
(3)  the  subject-matter  with  which  the  claim  deals. 

1.  (a)  Where  a  statute  of  limitation  imposes  a  bar,  or  Effect  of 
where  equity  imposes  a  bar  by  analogy  to  a  statute,  mere  f^-P^e  of  time 

,  .  iTi  reference 

inaction  by  a  claimant  within  the  time  allowed  by  the  u>  nature  of 
statute  cannot  be  treated  as  evidence  that  he  has  waived  ^l^i™* 
or  abandoned  his  rights  (t).  On  the  other  hand,  where  a 
claimant  knows  that  the  party  against  whom  he  has  a 
claim  is  altering  his  position  on  the  faith  that  the  claimant 
has  abandoned,  or  will  not  enforce  his  claim,  and  the 
claimant  does  nothing,  his  inaction  may  bar  his  claim  even 
within  the  period  which  the  statute  allows  for  prosecuting 
it.  "I  take  it,"  said  Lord  Wensleydalb,  {u)  ** that  where 
there  is  a  statute  of  limitations,  the  objection  of  simple 
laches  does  not  apply  until  the  expiration  of  the  time 
allowed  by  the  statute.  But  acquiescence  is  a  different 
thing ;  it  means  more  than  laches.     If  a  party,  who  could 

(8)  Lindgay  Petroleum  Co.  y.  Ilurd  (1874),  L.  R.  5  P.  C.  221,  p.  239  ; 
Erlatiger  v.  New  Sombrero  Photpliate.  Qk  (1878),  .3  App.  Cas.  1218. 
pp.  1231,  1247. 

(0  On  the  same  principle  it  was  held  at  law  that,  the  ntatnte  haying 
fixed  a  period  of  fifty  years  for  the  recoyery  of  a  quit  rent,  a  jury  was  not 
entitled  to  presume  a  release  after  non-payment  for  thirty-seven  years 
CEldridge  v.  A'fwU  (1774),  Cowp.  214). 

'(«)  Arehbold  y.  Seulli/  (1861),  9  H.  L.  Cas,  360,  p,  383. 
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object,  lies  by  and  knowingly  permits  another  to  incur  an 
expense  in  doing  an  act  under  the  belief  that  it  would  not 
be  objected  to,  and  so  a  kind  of  permission  may  be  said  to 
be  given  to  another  to  alter  his  condition,  he  may  be  said 
to  acquiesce  ;  but  the  fact  of  simply  neglecting  to  enforce  a 
claim  for  the  period  during  which  the  law  permits  him  to 
delay  without  losing  his  right,  I  conceive  cannot  be  any 
equitable  bar  "    (x).      This  principle  has  been  frequently 
applied  where  courts  of  equity  are  exercising  a  concurrent 
jurisdiction  with  law,  and  are   enforcing  legal  claims  by 
what  are  substantially  legal  remedies.   In  Peeky.  Gurney  (y), 
the  distinction  was  taken  between  a  suit  for  rescission  of  a 
contract  to  take  or  to  purchase  shares  in  a  company  on  the 
ground  of  misrepresentation,  and  an  action  for  an  account 
against  directors  (as  was  there  the  case)  on  jbhe  ground  of 
misrepresentations  made  by  them.     In  the  former  case  the 
allottee  or  purchaser  cannot  be  relieved  if  he  has  continued 
to  hold  the  shares  without  objection   after  knowledge  or 
with  the  full  means  of  knowledge  of  the  falsehood  by  which 
he  has  been  drawn  in  to  acquire  them.     The  latter  case  is 
a  proceeding  similar  to  an  action  at  law  for  deceit ;  and  the 
only  amount  of  delay  which  could  be  a  bar  to  relief  is  fixed 
by  the    Statute  of   Limitations.      A    specialty  creditor  is 
allowed  by  law  twenty  years  to  recover  his  debt ;  and  mere 
delay  on  his  part  for  less  than  that  period  does  not  deprive 
him  of  his  right  either  to  prove  in  the  administration  of  his 
debtor's  estate,   or    to    sue    his    debtor's    executor  for  a 
devastavit  {z).    Again,  a  specialty  creditor  was  held  entitled 
to  set  aside  a  conveyance  which  was  void  under  13  Eliz. 
c.  5,  at  the  expiration  of  ten  years  from  the  grantor's  death, 
although  the  court  was  of   opinion  that,  if  he  had  been 
coming  to  set  aside  the  deed  on  equitable  grounds,  his  right 
would  have  been  lost  by  delay  (a).     Where  an  injunction  is 
sought  merely  in  aid  of  the  plaintiffs  legal  right,  then  lapse 


(a*)  See  also /rr  Lord  Campbell,  atp.  37J,  and  per  Lord  CHELifr:- 
PORD,  at  p.  388. 

(y)  (1873),  L.  K.  6  H.  L.  377,  pp.  384,  402. 

(z)  Moorx  \,  Marriott  (1878),  7  Ch.  1).  r>43  ;  //*  re  Baher  (1881), 
20  Ch.  1).  230  ;  In  re  Birch  (1884),  27  Ch.  1).  022. 

(tf)  III  re  Maddcrer  (1884),  27  Ch.  1).  523. 
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of  time  unaccompanied  by  anything  else  does  not  bar  the 
right  to  an  injunction,  unless  it  would  have  barred  the 
corresponding  action  at  law.  Thus,  an  injunction  to  restrain 
the  defendant  from  representing  that  the  business  carried 
on  by  him  is  identical  with  the  plaintiffs  business,  will  not 
be  barred  until  six  years  have  elapsed  after  the  plaintiff 
knew  or  had  means  of  knowing  the  facts  which  give  him 
the  right  to  relief,  six  years  being  the  bar  imposed  by 
statute  on  actions  of  deceit  (b).  But  a  delay  which  would 
be  no  bar  to  proceedings  at  law,  and  which,  therefore, 
would  not  justify  the  court  in  refusing  to  grant  an  injunc- 
tion, may  be  sufficient  to  bar  the  right  to  interlocutory 
relief  (c). 

(b)  The  Statute  of  Limitations  (as  has  been  pointed  out) 
is  no  bar  where  a  cestui  que  trust  seeks  to  recover  trust 
property  retained  by  the  trustee,  or  received  by  him  and 
converted  to  his  use ;  and  as  the  statute  is  no  bar,  it 
follows  that  lapse  of  time  without  more  can  be  no  bar  (d). 
Thus,  in  Thomson  v.  Easiivood  (e),  a  legacy  charged  on  land 
and  secm'ed  by  an  express  trust  was  ordered  to  be  raised  at 
the  expiration  of  fifty-three  years  after  interest  had  ceased 
to  be  paid  thereon.  And  in  Bochefoucauld  v.  Boustead  (/), 
the  plaintiff  was  held  entitled,  fourteen  years  after  the 
defendant  had  repudiated  the  plaintiffs  claim,  to  recover 
property  which  had  been  conveyed  to  the  defendant  as  a 
trustee  for  the  plaintiff. 

(c)  Where  it  is  sought  to  set  aside  on  equitable  grounds 
a  deed,  whether  for  value  or  gratuitous,  which  is  valid  at 
law,  or  to  impose  a  trust  upon  property  of  which  the 
claimant  is  not  in  possession,  or  to  make  a  defendant 
account,  on  equitable  grounds,  for  moneys,  to  which  at  law 
he  is  entitled,  different  considerations  apply  ;  and  delay  by 
the  plaintiff,  apart  from  other  circumstances,  may  operate 

(ft)  Cooper  V.  Hnhhuck  (1860),  30  B.  160,  p.  167  ;  Fullwood  y.  Fullwood 
(1878),  9  Ch.  I).  176. 

(r)  Jiirmhufham  Cnnal  Co,  v.  Lloyd  (1812),  18  Ves.  515  ;  Great 
Western  Bail.  (\i.  v.  Orfordy  JVolrerhamjjton^  and  Worcester  ItaiL  Co, 
(1853),  3  I)e  G.  M.  &  G.  341,  p.  359. 

(d^  Mills  V.  Drewirt  (1855),  20  B.  632,  p.  638  :  Ilarcoiirt  v.  mtite 
(1860),  28  B.  303,  p.  308. 

(t)  (1877).  2  App.  Cas.  215.  pp.  236,  252. 

(/)  [1897]  1  Ch.  196.  p.  209. 
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as  a  bar  (g).  "Where  inaction  over  a  period  of  time  is  relied 
on  as  evidence  that  a  voidable  transaction  has  been  con- 
firmed, it  is  plain  that  those  circumstances  must  concur 
without  which  a  confirmation  by  deed  would  have  been 
ineffectual.  In  other  words,  inaction  by  a  claimant  is  no 
evidence  of  confirmation,  unless  it  takes  place  after  the 
claimant,  first,  has  knowledge  of  the  circumstances  which 
give  him  a  title  to  equitable  relief  (h) ;  secondly,  has  knowledge 
of  the  right  to  relief  which  those  circumstances  give  him  (t), 
and  thirdly,  is  in  the  position  of  a  free  agent,  and  able  to 
exercise  an  independent  judgment  as  to  those  circumstances 
and  the  rights  which  arise  from  them  (k), 

L088  of  right  (d)  Cases  in  which  a  secured  creditor  seeks  to  follow  assets 
assete  ^  of  his  debtor  in  the  hands  of  a  beneficiary  under  the  debtor's 
will,  are  complicated  by  this.  Although  a  long  time  may 
have  elapsed  between  the  distribution  of  the  testator's  estate 
and  the  commencement  of  the  suit,  the  creditor  has  generally 
received  interest  on  his  security  during  great  part  of  that 
time,  and  has  therefore  had  no  occasion  to  enforce  secondary 
and  remote  liabilities ;  and  it  seems  unreasonable  to  expect 
that  he  should  take  action  until  he  has  found  that  the 
person  primarily  liable  is  unable  to  pay.  In  Ridgway  v. 
Netvstead  (Z),  and  in  Blake  v.  Gale  {vi)y  a  creditor  by  mort- 
gage sought  to  follow  assets  of  the  debtor  in  the  hands  of  a 
legatee.  In  Ridgway  v.  Neivsteady  the  suit  was  brought 
eighteen  years  after  the  testator's  death.  Campbell,  C, 
held  that  the  legatee,  to  whom  the  testator  had  given  an 
annuity  for  maintenance,  was  reasonably  entitled  to  suppose, 
from  the  acquiescence  by  the  mortgagee  in  the  manner  in 


Alleard  v.  Skhiner  (1S87),  36  Ch.  1).  145,  pp.  187,  192. 

(A)  Broume  v.  Mc  Clint ock  (1873),  L.  K.6  H.  L.  456  ;  Lhidmy  Prfroleum 
Ch.  V.  JIurd  (1874),  L.  R.  5  P.  C.  221,  p.  241  ;  Erlanger  v.  Xew  Sombrero 
Plwaphnte  Co.  (1878),  3  App.  Cas.  1218,  p.  1261. 

(/)  Earl  Bcauehamp  v.  Winn  (1873),  L.  R.  6  H.  L.  223,  pp.  234, 
249. 

(it)  Uatch  V.  Hatch  (1804),  9  Ve«.  292  ;  Aylward  v.  Ktfarney  (1814), 
2  Ba.  &  Be.  463,  p.  477  ;  Moherts  v.  Tumftall^  mprn.  p.  267. 

(Z)  (1861).  3  l)e  G.  F.  &  J.  474. 

(7/O  (1886),  32  Ch.  D.  571. 
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which  the  estate  of  the  testator  was  administered,  that  the 
mortgagee  was  contented  with  the  sufficiency  of  his  security. 
It  would  be  inequitable,  therefore,  to  call  upon  the  legatee 
to  pay  back  the  sums  which,  in  good  faith  and  without 
imprudence,  he  had  spent  in  the  support  of  his  family.  In 
Blake  v,  Oale,  the  action  was  brought  twenty -three  years 
after  the  testator's  death.  The  mortgagees  had  written  a 
letter  which,  in  substance,  assented  to  the  division  of  the 
estate,  and  for  many  years  they  never  adverted  to  their 
right  as  against  it.  It  was  held  that  on  these  facts  the 
court  was  justified  in  presuming  an  equitable  release.  The 
case  was  not  based  on  any  alteration  of  position  on  the 
part  of  the  legatees. 

(e)  It  is  a  well-established  principle  that  a  party  cannot  Loss  of  right 
call  upon  a  court  of  equity  for  a  specific  performance  unless  per^l^ance. 
he  has  shown  himself,  in  the  words  of  Lord  Alvanley  (w), 
ready,  desirous,  prompt,  and  eager.  A  purchaser  in  posses- 
sion does  not  lose  by  delay  his  right  to  specific  performance. 
But  possession,  in  order  to  obviate  the  consequence  to  a 
purchaser  of  delay,  must  be  possession  under  the  contract 
sought  to  be  enforced,  and  the  vendor  must  have  known,  or 
have  been  bound  to  know,  that  the  purchaser  claimed  to  be 
in  possession  under  the  contract.  Hence,  possession  by  a 
tenant  who  has  contracted  for  the  purchase  of  his  landlord's 
interest,  does  not  necessarily  obviate  the  consequence  of 
delay,  as  it  may  be  referred  to  his  tenancy  (o). 

2.    The  character  of  the  plaintiff  may  also  affect   the  Effect  of 
question  how  far  delay  in  pursuing  a  remedy  shall  operate  jn^fei-ence** 
as  a  bar.     Laches  is  not  imputed  to  a  class  so  readily  as  to  to  character 
an  individual  {p).     And  a  corporation  cannot  be  expected  °  pain  i  . 
to  act  so  rapidly  as  a  natural  person.     Especially  is  this 
the  case  where  the  relief  sought  is  founded,  on  influence 
exercised  unduly  on  the  governing  body  of  the  company. 

00  Milward  t.  Earl  Thanet  (1801),  5  Ves.  720 n.  ;  Bads  y.  WilliamJt 
(18.54),  4  Do  G.  M.  &  (J.  674,  p.  691  ;  />  p(irt/i  Briggs  (1861),  4  De  G.  F.  k 
J.  191. 

'  00  Clarke  v.  Moore  (184-1),  1  J.  &  Lat.  723  ;  MUU  v.  Haywood 
(1877),  6  Ch.  D.  196. 

( jp)  Ecan*  V.  Smallcomhfi  (1868),  L.  R.  3  H.  L.  249,  p.  259  ;  Bonoell  v. 
Coak^  (1884),  27  Ch.  D.  424,  p.  457. 
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In  such  a  case,  the  company  is  obliged  to  shake  off  its 
governing  body  and  establish  a  new  one  before  it  can  fully 
ascertain  the  circumstances  which  give  it  a  right  to  relief  {q). 
Where  the  public  is  suing  in  the  name  of  the  Attorney- 
General  to  restrain  a  nuisance,  they  are  not  bound  by 
acquiescence  as  readily  as  an  individual.  Where  the  nuis- 
ance is  a  gradual  and  growing  evil,  the  public  are  entitled, 
to  w^ait  for  a  certain  time  to  see  whether  the  evil  will 
diminish,  and  it  is  no  answer  to  say  that  money  has  been 
spent  on  the  faith  of  the  nuisance  being  allowed  to 
continue  (r). 

Effect  of  3.  The  nature  of  the  property  the  subject-matter  of  the 

^^ferenTO^  action  is  also  material  upon  the  question  of  delay.  Where 
to  Bubject-  it  is  sought  to  set  aside  the  sale  or  gift  of  property  not 
Sainf^  ^  capable  of  enjoyment  from  time  to  time,  length  of  time  does 
not  operate  to  the  same  extent  as  where  the  interest  is  in 
possession.  Thus,  in  Hatch  v.  Hatch  (s),  where  the  gift  of 
an  advowson  by  a  ward  to  her  guardian  was  sought  to  be 
set  aside  twenty  years  after  the  gift  was  made,  one  ground 
for  granting  relief  was  that  the  grantee  of  the  advowson 
was  himself  incumbent,  and  that  the  opportunity  of  exer- 
cising ownership  might  not  occur  for  thirty  years.  On  the 
other  hand,  where  the  property  is  of  a  speculative  or 
fluctuating  or  wasting  character,  a  short  delay  will  be  fatal 
to  an  action  for  relief  in  respect  of  it  (t).  Where,  after  the 
dissolution  of  a  mining  partnership,  a  new  lease  of  the 
partnership  property  has  been  obtained  by  some  of  the 
partners  (w),  or  where  the  share  or  interest  of  one  partner 
in  a  mining  partnership  has  been  irregularly  forfeited  (j-), 
a  claimant  is  obliged  to  come  promptly  if  he  seeks  either  to 


(g)  Birlangery.  New  Sombrero  PhottpluUe  Co.,  supra,  p.  J 280. 

(r)  Attorney' General  v.  Proprk'tors  oj  liradford  Canal  (1866).  J..  K. 
2Eq.  71,p.  82. 

(*)  (1804),  9  Ves.  292.  Sec  per  Turner,  L.J.,  in  Wnght  y.  Vander^ 
plank  (1856),  8  De  G.  M.  &  G.  133,  p.  150. 

St)  Erlanger  v.  New  Sombrero  Phosphate  Co.,  itvpra, 
u)  Norway  v.  Rowe  (1812),  19  Vcs.  144  ;  Cleffg  v.  Mmondton  (1857), 
8  De  G.  M.  &  G.  787  ;  Clements  v.  Hall  (1858),  2  De  G.  &  .1.  173. 

(a?)  Prendergast  v.  Turton  (1841),  1  Y.  &  C.  C.  C.  98  ;  appeal, 
13  L.  J.  Ch.  268  ;  Hart  v.  Clarke  (1858).  6  H.  L.  Gas.  633 ;  Palmer  y. 
Miwre,  [1900]  A.  C.  293. 
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impose  a  trust  upon  the  legal  interest  taken  by  the  defen- 
dants in  the  new  lease,  or  to  obtain  by  virtue  of  his  own 
legal  interest  an  account  of  profits  made  after  his  exclusion. 
In  the  first  class  of  cases,  delay  may,  in  itself,  be  evidence 
of  a  release ;  in  both  classes,  delay  when  coupled  with  a 
change  of  position  by  the  defendant,  may  operate  as  an 
estoppel.  In  Clegg  v.  Edniondson  (?/),  the  defendants,  who 
were  managing  partners,  in  July,  1846,  dissolved  the  part- 
nership at  will  in  copper  mines  in  which  they  were  interested 
with  the  plaintiffs,  and  after  the  dissolution  they  obtained 
a  new  lease  of  the  property.  In  September,  1855,  the 
plaintiffs  filed  a  bill  seeking  to  have  the  defendants  declared 
trustees  of  the  new  lease  and  for  an  account  of  profits.  The 
bill  was  dismissed  on  the  ground  of  delay.  The  case  was 
one  not  of  a  direct  but  of  a  constructive  trust,  and  the 
property,'  concerned  was  subject  to  extraordinary  con- 
tingencies, and  could  be  rendered  productive  only  by  a 
large  and  uncertain  outlay.  The  plaintiffs  did  nothing  to 
prevent  the  new  lease  being  granted  to  the  defendants,  and 
took  no  active  step  to  prosecute  their  claim  for  nine  years, 
although  they  knew  that  the  defendants  were  working  the 
mines  and  incurring  expenditure  upon  them.  It  was 
immaterial  that  the  mines  were  uniformly  prosperous 
and  required  no  outlay  which  their  produce  did  not 
more  than  meet. 

(y)  S'upnt. 


INDEX. 


A. 

ABATEMENT 

when  purchaser  seeking  specific  performance  can  demand,  552,  553. 

ACCIDENT, 

equitable  jurisdiction  when  common  law  right  lost  by,  3. 

ACCORD  AND  SATISFACTION 
at  law  and  in  equity,  699 — 701. 

ACCOUNT, 

facility  of  taking,  in  Chancery,  32. 

of  profits,  contrasted  with  damages,  52,  483. 

suit  for,  by  cestui  que  trust  against  trustee,  192 — 194. 

in  redemption  or  foreclosure  actions,  291,  292. 

of  profits  and  right  to  rescission  are  independent,  449,  450. 

in  aid  of  legal  rights,  479 — 485. 

where  accounts  are  complicated  or  there  is  fiduciary  relation,  479. 
plaintiffs'  right  to  receive  money  was  prevented  by  fraud, 
account  is  ancillary  to  injunction,  480.  480. 

distiuguished  from  account  in  aid  of  equitable  claim,  481. 
damages  at  common  law  and  under  Lord  Cairns*  Act  distin- 
guished, 484. 
of  proceeds  of  legal  waste,  498—500. 

equitable  waste,  504,  505. 
waste  by  rector,  whether  given  at  suit  of  patron,  506,  507. 
profits  in  case  of  unauthorised  use  of  trade-name,  525. 
against  executor  in  equity,  580,  581. 

ACQUIESCENCE 

by  cestui  que  trust  in  breach  of  trust,  effect  of,  203. 

as  determining  the  right  to  enforce  restrictive  covenants,  512. 

estoppel  by,  635—639. 

when  equivalent  to  implied  promise,  637. 
various  meanings  of,  650. 
as  determining  equitable  claims  in  general,  700. 
distinguished  from  laches,  722,  723. 
lapse  of  time  as  evidence  of,  702,  703,  722,  723. 
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ACTIO  PERSONALIS  M ORITUR  CUM  PERSONA, 

how  far  applicable  in  equity,  108,  109,  481,  482. 

ADEMPTION,  648,  677—689. 

I.  As  BETWEEN  STRANGERS,  677. 

legacy  given  for  particnlar  purpose,  679. 

II.  As  BETWEEN  FATHER  AND   CHILD,  679. 
presumption  against  double  portions,  679. 
to  what  cases  presumption  applies,  681. 
ademption  distinguished  from  satisfaction,  681. 
presumption  only  applies  to  gifts  by  father  to  child,  682. 
and  where  both  gifts  are  portions,  683. 

later  was  intended  to  satisfy  earlier  gift,  688. 
question  whether  there  is  ademption,  depends  upon — 

(a)  differences  in  character  of  property  given,  684. 

(b)  differences  in  limitations  of  gifts,  685. 

(c)  terms  of  instruments  of  donation,  686. 
parol  evidence  of  intention,  how  far  admissible,  686. 
effect  of  ademption,  688. 

ADMINISTRATION  ACTION, 

effect  of,  upon  powers  of  trustees,  180. 

ADMINISTRATION  OF  ASSETS  ON  DEATH,  570—627. 

A.  ADMINISTRATION  OF  PERSONAL  ESTATE,  570— 611. 

suits  by  creditors  in  equity,  571. 

legatees  in  equity,  572. 

modern  practice,  573. 

how  far  equity  follows  the  law,  674. 

executor's  power  over  assets  at  law,  57  5. 

how  far  modified  in  equity,  576. 

administrator's  powers  at  law  and  in  equity,  577. 

duties  of  executor  and  administrator  at  law,  577. 

liability  of  executor  at  law,  578. 

in  equity,  580. 

liabilities  are  either  variable  or  invariable,  581. 

I.   Variable  liahilitiea  of  tlie  execvior^  682 — 596. 

order  in  which  debts  are  payable  out  of  legal  assets,  582. 

equitable  modifications  of  that  order,  582. 

statutory  modifications  of  that  order,  583. 

effect  of  Hinde-Palmer's  Act,  583. 

payment  of  debt  of  higher  nature,  584. 

right  of  preference  among  creditors  of  equal  degree,  585. 

retainer  in  respect  of  executor's  own  debt,  586. 
executor  may  pay  or  retain  statute-barred  debt,  591. 
payments  made  without  notice  of  debts,  591. 
payment  of  debt  or  legacy  with  notice  of  liability,  593. 

legacies  without  notice  of  debts,  594. 
judgments  recovered  against  the  executor,  595. 
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ADMINISTRATION  OF  ASSETS  ON  DEATii-^co ntimted. 

A.  Administkation  op  Personal  ¥jST ate— a (mtiniied. 

II.  Invariable  Udbilities  of  the  executor^  596 — 605. 
debt  due  from  executor  how  far  assets,  596, 
what  is  receipt  of  assets,  597. 
liability  for  failure  to  get  in  assets,  599. 
when  claims  of  the  estate  may  be  enforced  directly  by  creditors 
or  legatees,  599. 

liability  for  loss  of  assets,  600. 

acts  and  defaults  of  co-executor,  601 . 

(a)  where  property  improperly  sold,  602. 

(b)  where  co-executor  employed  as  agent, 

603. 

(c)  for  not  supervising  co-executor,  604. 
III.  Ereoutor  de  son  Utrt ;  following  ajtsets,  605 — 611. 

when  executors  arc  protected  against  claims,  605. 

executor  de  son  tort^  606. 

right  of  creditor  to  follow  assets,  607.     • 

legatee  to  make  co-legjitee  refund,  609. 
impounding  share  of  indebted  legatee,  609. 

B.  Administration  of  Real  Estate,  611—620. 

rights  of  judgment  creditors  against  the  land,  611. 
specialty  creditors  at  law  against  heir,  612. 
specialty  creditors  at  law  against  devisee,  613. 
liability  of  heir  and  devisee  in  equity,  614. 
land  devised  for  payment  of  debts,  615. 

not  devised  for  payment  of  debts,  617. 
remedies  of  creditors  against  real  estate,  018. 
Land  Transfer  Act,  1897...619. 

C.  Personal  Property  appointed  under  Power  ;  Separate 

Estate,  620. 

1).  Administration  by  the  Court,  621—627. 
who  mav  sue  for  administration,  621. 
Judicature  Act,  1875,  $».  10.. .622. 
provisions  swelling  assets  are  not  imported,  623. 
secured  creditors,  voluntary  bonds,  623. 
contingent  debts,  624. 
debts  to  which  preference  is  given  ;  loan  by  wife  to  husband  ; 

judgments  against  executor  ;  Crown  debts,  625. 
administration  in  bankruptcy,  625 — 627. 

ADMINISTRATOR, 

powers  of,  at  law  and  in  equity,  577. 
can  retain  for  debt  due  to  him,  589. 
See  Administration  of  Assets  on  Death. 

ADVANCEMENT, 

gift  to  wife  or  child  hjin'md  facie,  147. 

how  presumption  of,  may  be  rebutted,  148,  150. 
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AFFIRMATIVE  STIPULATIONS 
when  enforced  by  injnnction,  631. 

AFTER-ACQUIRED  PROPERTY, 
assignment  of,  333 — 337. 

AGENT, 

when  notice  to,  affects  principal,  84 — 86. 

of  trastee,  when  compellable  to  accoant  at  instance  of  cestui  que  tru4t, 

liability  of  trustee  for  acts  and  defaults  of,  204—208.  195—196. 

misrepresentations  by,  when  they  affect  principal,  383.  384. 

fraud  of,  when  imputable  to  principal,  402. 

to  trustee  for  sale,  cannot  purchase,  430. 

for  sale,  duties  of,  when  he  wishes  to  purchase,  433 — 435. 

to  purchase,  cannot  buy  his  own  property  for  principal,  436. 

must  account  for  bribe  receired  from  vendor,  444,  445. 
liability  of,  who  sells  his  property  to  principal  at  profit,  445. 
to  sell,   liability  of,   when  he   buys  from  principal  and   resells  a 
profit,  448,  449. 
See  Principal  and  Agent. 

AMBIGUOUS  STATEMENT, 

when  fraudulent,  400. 

ANALOGY  TO  THE  STATUTE  OF  LIMITATIONS, 
when  equity  acts  by,  704 — 706. 
illnstrations  of  equity  acting  by,  706,  707, 

ANCIENT  LIGHTS, 

injunction  to  restrain  obstniction  of,  472,  473. 

ANIMALS, 

gifts  for  the  benefit  of,  whether  enforceable,  122,  123. 

ANSWER 

of  defendant,  its  nature  and  twofold  effect,  30. 

ANTICIPATION, 

restraint  on,  242—244. 

APPOINTMENT 

by  married  woman,  as  render hig  appointed  property  liable  to  debts, 

248,  249. 
in  favour  of  volunteer,  renders  appointed  property  liable  to  debts,  620. 

ASSETS, 

what  are  legal,  575. 
debt  due  from  executor,  how  far,  596. 
what  is  receipt  of,  to  charge  executor,  597. 
liability  of  executor  for  failure  to  get  in,  599. 

loss  of,  600,  601. 
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right  of  creditor  to  follow,  607,  608. 
what  are  equitable,  615,  617. 
See  Administratiok  of  Asskts  on  Death. 

ASSIGNMENT 

of  after-acquired  property,  333. 

possibilities  and  expectancies  not  assignable  at  law,  3^3. 

but  may  be  assigned  in  equity  for  value,  334. 

effect  of  assignment  of  after-acquired  property,  835. 

whether  Toluntary  assignment  of  possibility  will  be  enforced,  336. 
of  equitable  rights  of  action,  107. 
of  debts  in  equity,  321. 

debt  could  not  be  assigned  at  law,  but  could  in  equity,  321. 

equitable  assignment  distinguished  from  mandate,  322. 

remedies  of  equitable  assignee  before  Judicature  Act,  323. 

Judicature  Act,  1873,  s,  25  (6)...324. 

questions  as  to  the  effect  of  an  assignment — 

(1)  as  between  assignor  and  assignee,  325. 

(2)  as  between  assignor's  trustee  in  bankruptcy  and  assignee, 

(3)  as  between  assignee  and  original  debtor,  326.  325. 

an  assignee  takes  subject  to  rights  of  set-off,  327. 

and  to  equities,  329. 

when  an  assignee  takes  free  from  equities,  329. 

(4)  as  between  successive  assignees,  330. 

AT  HOME, 

when  money  or  land  is  said  to  be,  349. 

ATTORNEY 

"  in  ?tae  re,*^  what  is,  440. 
See  Solicitor, 

AUTHORITIES 

for  history  of  Court  of  Chancery,  25, 

AUXILIARY  JURISDICTION, 
defined.  5. 
development  of,  8. 


B. 

BANKER, 

when  payment  by  trustee  to,  makes  him  constructive  trustee,  111,  112. 

BANKING  ACCOUNT, 

cestui  que  truift  may  follow  trust  moneys  into  trustee's,  190. 
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BANKRUPTCY, 

effect  of,  upon  transmissibility  of  equitable  claim,  107. 
how  far  married  woman  is  liable  to  laws  of,  250,  251. 
of  assignor  of  debt,  effect  of,  upon  assignment,  325. 
effect  of,  upon  assignment  of  after-acquired  property,  336. 
administration  of  dead  man's  estate  in,  625 — 627. 
See  yRUSTEB  IN  Bankruptcy. 

BEARER  SECURITIES, 

duties  of  trustees  in  regard  to,  213,  214. 
are  negotiable  instrument^,  330. 

BENEVOLENT  PURPOSES, 
gift  for,  is  not  charitable,  155. 

BILL  OF  COMPLAINT, 
nature  of,  28. 

BILL  OF  PEACE, 
defined,  7. 

BOND, 

equitable  jurisdiction  in  case  of  lost,  3. 

when  obligee  can  recover  principal  and  interest  beyond  penalty,  4. 

relief  in  equity  against  penalty  of,  361,  362. 

BRIBE 

given  to  agent,  right  of  principal  to  recover,  444,  445. 
measure  of  agent's  liability  for,  453. 
common  law  remedies  against  agent,  454,  455. 
when  lapse  of  time  bars  suit  to  recover,  706,  716. 

BUILDING  SCHEME, 

law  as  to  restrictive  covenants  in  case  of,  510,  511. 

BUILDING  WORK, 

contracts  for,  when  specifically  enforced,  535. 


c. 

CANON  LAW, 

influence  upon  equitable  procedure  of.  28. 

CERTIFICATE  OF  SHARES, 

deposit  of,  to  secure  loan,  entitles  depositee  to  foreclose,  262. 

CESTUI  QUE  TRUST, 

nature  of  his  estate,  at  law  and  in  equity,  03,  64. 
his  rights  and  remedies,  1S2 — 203. 
who  are  cestuiit  que  trust,  182. 
effect  of  transfer  of  the  beneficial  interest,  182. 
as  between  transferor  and  transferee,  182. 

successive  transferees  ;  rule  in  Dearie  y.   /fall, 
trustee  an<l  transferee,  1.S4.  182. 
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CESTUI  QUE  TRUST-^cmHnued, 

remedies  of  the  cettui  que  trust  for  a  breach  of  troBt,  185. 
the  proprietary  remedj  of  the  cestui  que  trust ,  187. 

meaniDg  of  phrase,  "  money  has  no  earmark,**  188. 

illnstrations  of  the  proprietary  remedy,  190. 
the  personal  remedy  of  the  cestui  que  trusty  192. 

common  account  against  the  trostee,  192. 

account  on  the  footing  of  wilful  default,  193. 

who  may  be  made  to  account,  194. 

measure  of  the  trustee's  liability,  196. 

proof  in  the  trustee's  bankruptcy,  200. 

ancillary  remedies  of  the  cestui  que  trusty  201. 

limitations  on  the  cettui  que  trusVs  remedies,  202. 
instigating  breach  of  trust,  must  indemnify  trustee,  220. 
effect  of  lapse  of  time  on  claim  by  one  against  another,  720. 
See  also  Trust  ;  Trustke. 

CHAMPERTY, 

how  far  doctrine  of,  prevails  in  equity,  107, 108. 

CHANCELLOR, 

equitable  jurisdiction  of,  in  fourteenth  and  fifteenth  centarios,  26,  27. 

CHARQES  AND  LIENS  IN  EQUITY,  337—343. 
how  equitable  charges  may  arise,  337. 
floating  charges,  338. 
charge  by  deposit  of  title  deeds,  339. 
vendor's  lien,  340,  568  n. 
purchaser's  lien,  341. 
remedies  of  person  entitled  to  charge,  307,  342. 

CHARITABLE  TRUSTS, 
defined,  121,  123. 
principal  distinctions  between  charitable  and  private  troBts,  164. 

(1)  charitable  gifts  do  not  fail  for  uncertainty,  154. 

(2)  when  a  charitable  gift  may  be  carried  out  ey-prhsy  166. 

what  is  a  cy-pres  application,  157. 

gift  for  superstitions  use  cannot  be  carried  out  ey-prh,  158. 

(3)  questions  with  regard  to  ancient  charities,  159. 

(4)  how  far  charities  are  subject  to  rule  against  perpetuities,  161. 

(5)  effect  of  statutes  of  mortmain  upon  charities,  161. 

CHATTELS, 

equitable  jurisdiction  to  order  delivery  of,  4. 

personal,  of  wife  vest  in  husband  at  law,  223. 

real,  of  wife,  husbapd's  rights  over,  at  law,  224,  225. 

assignment  of  after-acquired,  333. 

contracts  for  sale  of,  when  specifically  enforced,  537. 
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CHILD. 

purchase  by  father  in  name  of,  primdfacis  gift,  147. 
when  presumption  of  gift  is  rebutted,  148 — 160. 
gifts  to  father  by,  when  voidable,  415. 
resettlement  by  father  and,  is  valid,  416. 
satisfaction  and  ademption  as  between  father  and,  679 — 689. 
legacy  by  father  to,  when  satisfaction  for  breaches  of  trust,  688. 

CHOSE  IN  ACTION, 

how  complete  g^ft  of,  can  be  made,  128. 
of  wife,  right  of  husband  to,  at  law,  223,  225. 
assignment  of,  in  equity,  321 — 330. 
See  AssioiTMENT. 

CLEAN  HANDS  (THE  NECESSITY  OF),  651—661. 
classification  of  illegal  acts,  651. 
knowledge  of  Illegality,  when  material,  652. 
injunction  not  granted  where  cause  of  action  illegal,  653. 

fraudulent  trade-marks,  654. 
no  relief  where  plaintiff  sues  on  illegal  contract,  656. 
distinction  between  illegal  and  void  consideration,  656. 
right  to  discovery  in  aid  of  defence  at  law,  657. 
suits  to  enforce  equitable  claims,  658. 
relief  granted — 

(a)  where  pressure  or  undue  influence,  658. 

(b)  on  ground  of  public  policy,  658. 

(c)  before  illegal  purpose  even  partially  carried  out,  660. 

(d)  where  court  exercises  jurisdiction  over  its  own  officers,  661, 

CLIENT.    See  Solicitor. 

CLOG  ON  REDEMPTION, 

meaning  of  rule  which  forbids,  279 — 282. 

CLUB, 

when  expulsion  of  member  is  restrained  by  injunction,  467,  468. 

COLLATERAL  ADVANTAGE, 

meaning  of  rule  which  forbids  mortgagee  to  take,  279 — 282. 

COMMERCIAL  TRANSACTIONS, 

doctrine  of  constructive  notice  does  not  apply  to,  97. 

COMMISSION.    See  Bribe. 

COMMON  LAW, 

relation  of  equity  to,  12. 
conflicts  between  equity  and,  14. 
conveyance  of  equitable  principles  into,  15. 
arrested  development  of  jurisdiction,  25. 
judgments  of,  distinguished  from  decrees,  34. 
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COMPANY.    See  COBPORATION  ;  DIRECTOR. 

COMPENSATION, 

specific  performaDce  with,  550,  551. 

COMPLETION, 

time  fixed  for,  a»  determining  right  to  rents  and  interest,  563 — 565. 
right  to  rents  and  interest  where  no  time  fixed  for,  665. 

COMPROMISES, 

effect  of  mistake  on,  377 — 379. 

are  contracts  uberrima  Jidei,  391,  392. 

CONCEALED  FRAUD, 

lapse  of  time  no  bar  in  cases  of,  707. 

apart  from  statute,  707,  708. 

under  Real  Property  Limitation  Act,  1833...708— 710. 

CONCURRENT  JURISDICTION, 

defined,  2 — i. 

purchase  for  value  without  notice  no  defence  where  equity  exercised, 

68. 
CONDITION, 

trust  distinguished  from,  119. 

CONDITIONS  OF  SALE, 

providing  for  compensation  in  case  of  mis-statement,  551. 

that  no  compensation  shall  be  made  for  error,  552,  553. 
enabling  vendor  to  annul  sale,  553. 
abridging  purchaser's  right  to  good  title,  555,  556. 
requiring  purchaser  in  pay  interest  on  purchase-money,  563. 

CONFIDENCE, 

prevention  of  breaches  of,  513 — 517. 

protection  of  unpublished  manuscript,  513. 
private  letters,  514. 
lectnres  delivered  without  notes,  514. 
principle  on  which  jurisdiction  is  based,  515. 
illustrations  of  the  principle,  516. 

CONFIRMATION, 

election  distinguished  from,  667. 
of  voidable  transaction,  697 — 699. 

CONFLICT  OF  INTEREST  AND  DUTY. 
See  Interest  and  Duty  (Conflict  of). 

CONSCIENCE, 

equitable  jurisdiction  based  on  purification  of,  13. 
mining  of  phrase  "  equity  acts  on  the,**  51. 
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CONSIDERATION, 

trust  is  valid  withont,  125. 
illegal,  distinguished  from  illegal  trust,  1H7. 
of  contract,  who  are  within,  527,  528. 
distinction  between  illegal  and  void,  656,  657. 

CONSOLIDATION 

of  mortgages,  doctrine  of,  301 — 305. 

CONSTRUCTION, 

canons  of,  in  regard  to  equitable  gifts,  66. 

of  deed  distinguished  from  rectification,  381,  382. 

CONSTRUCTIVE  NOTICE, 
what  is,  84,  86—94. 
See  Notice. 

CONSTRUCTIVE  TRUST, 

distinguished  from  express,  711 — 716. 

CONTEMPT, 

process  in  equity  was  originally  process  of,  38,  39. 

CONTRACT 

to  assign  treated  as  assignment,  352. 

cases  of  specific  performance  distinguished,  353. 
where  contract  to  charge  creates  immediate  charge,  354. 
valid  contract  carried  out  by  invalid  instrument,  356. 
relief  against  penalties  in,  362—366. 
uberrima!  Jidei,  390—392. 
enforcement  of,  in  equity,  526 — 569. 

distinctions  between  injunctions  and  specific  performance,  52(). 
no  assistance  given  to  volunteer,  527. 
See  Injunction  ;  Specific  Pebfobmance. 
for  sale  of  land,  effect  of — 

I.  As  Between  Vendor  and  Purchaser,  662—567. 
right  to  rents  and  interest,  563. 
when  property  is  at  vendor's  risk,  56-1  • 
cases  where  no  time  fixed  for  completion,  565. 
exercise  of  option  to  purchase,  566. 

vendor's  liability  for  wilful  default,  for  deterioratinn,  566. 
effect  of  contract  to  grant  lease,  567. 
II.  As  Between  Real  and  Personal  Representatives 
OF  Vendor  and  Purchaser,  567—569. 
exercise  of  option  to  purchase,  568. 

CONTRIBUTION 

as  between  co-tmstees  who  have  committed  a  breach  of  trust,  221. 

CONVERSION, 

implied  tnists  for,  346. 
effect  of  trust  for,  346. 
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CONVERSION— <?on^i»tt^rf. 

failare  of  some  or  all  parposes  of,  348. 

recoDTersion,  849. 

in  fact  but  not  in  eqnitj,  350. 

contract  for  sale  of  land  as  effecting — 

as  between  vendor  and  purchaser,  562—567. 

real  and  personal  representatives  of  parties,  567 — 569. 
CONVEYANCE 

to  stranger  without  consideration,  whether  resulting  trust  for  grantor, 

whether  rescission  after,  in  cases  of  mutual  mistake,  372.  144. 

COPYHOLDER, 

waste  by,  may  be  restrained,  505. 

COPYRIGHT, 

jurisdiction  to  restrain  infringement  of,  6. 
infringement  of,  in  immoral  work  not  restrained,  653. 

CORPORATION, 

when  ultra  vires  borrowing  by,  gives  rights  to  borrower,  332. 
when  affected  by  misrepresentations  of  agents,  383 — 385. 
when  liable  for  frauds  of  agents,  403. 
doctrine  of  part  performance  as  affecting,  542. 
cannot  be  bound  by  estoppel  to  do  ultra  vires  act,  634. 
not  barred  by  laches  so  readily  as  individual,  727. 
See  DiBECTOBS. 

COSTS, 

charges  and  expenses,  trustee's  right  to  indemnity  in  respect  of,  215 — 

220. 
right  of  mortgagee  to,  as  against  mortgagor 
redeeming,  291 — 295. 
of  litigation,  mortgagee's  right  to,  291,  296. 

redemption  or  foreclosure  action,  mortgagee's  right  to,  291 . 

when  lost,  296. 
solicitor  trustee  cannot  charge  profit,  457 — 459. 

COUNCIL, 

equitable  jurisdiction  of,  in  fourteenth  and  fifteenth  centuries,  26,  27. 

COURT,  "" 

control  of  trustees  by,  176 — 178. 
protection  of  trustees  by,  178 — 180. 
overriding  powers  of,  in  cases  of  trust,  180. 
who  may  buy  at  sale  under  direction  of,  431,  432. 

COVENANTS  RUNNING  WITH  LAND 
at  law,  507. 

doctrine  of  Tulk  v.  Moxhay^  508. 
what  covenants  run  with  land  in  equity,  508. 
devolution  of  burden  of  covenant,  509. 
who  can  enforce  covenant,  510. 
loss  of  right  to  enforce  covenant,  512. 
equities  may  be  attached  to  personal  property,  512. 
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CREDITORS, 

tmsta  for  the  benefit  of,  150—152. 

of  married  women,  rights  against  separate  estate,  244 — 250. 

appointed  property,  248,  249. 
of  mortgagor,  when  they  may  redeem,  283. 
right  to  sue  executor  in  equity,  571 — 573. 
when  executor  personally  liable  to,  at  law,  578. 
liability  of  executor  to,  in  equity,  580. 
executor's  right  of  preference  as  among,  585. 
when  they  may  enforce  claims  of  deceased  debtor,  599. 
when  executors  are  protected  against  claims  of,  605. 
right  of,  to  follow  assets,  607. 
who  can  sue  for  administration  as,  621. 
may  petition  for  administration  in  bankruptcy,  625. 
allowing  bankrupt  to  go  on  trading,  638. 
See     Adminibtbation  ;      Debt  ;     Judgment     Cbeditob  ; 
Specialty  Cbeditob. 

CROWN, 

priority  of  specialty  debts  due  to,  582. 

simple  contract  debts  due  to,  584. 
debts  due  to,  in  administration  of  insolvent  estates,  625. 
CT-PRE8, 

application  of  charitable  gift,  156,  157. 


D. 

DAMAGE, 

agent  is  accountable  for  secret  profit  though  principal  has  not  suffered, 

452. 

injunction  in  case  of  nuisance  when  granted  before  damage  has 
arisen,  465. 

injunction  to  restrain  interference  with  flow  of  water  may  be  granted 

before  damage  has  arisen,  473. 

coTenant  running  with  land  in  equity  is  enforced  without  proof  of, 

509. 
injunction  to  enforce  negative  stipulation  is  granted  without  proof  of, 

529. 
DAMAGES, 

under  Lord  Cairns*  Act,  jurisdiction  to  grant,  18. 

distinguished  from  damages  at  common  law, 

484. 
legal,  contrasted  with  account  of  profits,  52,  483. 
where  an  adequate  remedy,  no  relief  in  equity,  54,  537. 
liquidated,  or  penalty,  whether  sum  of  money  is,  364 — 366. 
choice  between,  and  injunction,  530. 
undertaking  as  to,  in  case  of  interlocutory  injunctions,  476.  477. 

DEATH, 

effect  of,  upon  transmissibilily  of  equitable  claim,  107. 
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DEBENTURES, 

charge  on  general  undertaking  of  company  in,  338,  339. 

holders  of,  may  foreclose,  342. 

agreement  for  Talue  to  issue  creates  immediate  charge,  353. 

DEBTS, 

power  of  married  woman  to  contract,  240,  241. 

of  married  women,  payable  out  of  separate  estate,  244 — 250. 

when  payable  out  of  property  appointed,  248,  249. 
contracted  by  woman  before  marriage,  liability  for,  253 — 256. 
assignment  of,  321—330. 
agent  buying  up  principal's,  455.  456. 
order  of  payment  of,  out  of  legal  assets,  582. 
satisfaction  of,  by  legacy,  677. 
See  Assignment  ;  Creditors. 

DECEIT, 

action  of,  at  law,  397. 

DECLARATION 

of  right,  court  may  make  without  giving  relief,  37. 
of  trust,  effect  of,  126. 

DECREE, 

distinguished  from  judgment  at  common  law,  34. 
equity  gradually  acquired  power  to — 
alter  possession  by,  35. 
deal  with  legal  title,  36. 
and  to  declare  rights  without  giving  relief,  37. 
DEEDS, 

rectification  of,  370—333. 

DEPOSIT 

of  title  deeds  of  land,  charge  by,  339,  340. 

whether  it  gives  right  to  foreclose,  262,  307  9t,  312  n. 
of  certificates  of  shares  gives  right  to  foreclose,  263. 

DETERIORATION, 

when  mortgagee  is  chargeable  with,  292,  298. 

liability  of  vendor  of  land  who  remains  in  possession  for,  566. 

DEVASTAVIT 

of  married  woman,  liability  for,  252,  253. 

DEVISEE,    . 

liability  to  creditors  of  testator  at  law,  613,  6i8. 

in  equity,  614. 

under  3  &  4  Will.  4,  c.  104...6iy. 
DIRECTORS, 

liabilities  of,  contrasted  with  those  of  trustees,  173 — 176. 

their  power  of  making  calls  is  fiduciary,  423. 

cannot  purchase  from  or  sell  to  their  company,  430,  436,  437. 

when  accountable  for  secret  commissions,  444,  445. 

See  Corporation. 
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DISCLOSURE, 

when  one  of  parties  to  contract  mnBt  make  fall,  389 — 393. 
what  amounts  to,  by  person  in  fidaciary  position,  449. 

DISCOVERY, 

eqnitable  jurisdiction  to  enforce,  10. 
right  to,  often  attracted  right  to  relief,  57. 
against  purchaser  for  Talue  without  notice,  70. 

DISCRETION 

of  trustees,  affecting  cestuU  que  truit,  169. 

affecting  management,  how  it  must  be  exercised,  169 — 173. 

of  directors  wider  than  that  ot  trustees,  175. 

DOUBLE  PORTIONS, 
presumption  against,  679. 
See  Ademption  ;  Satisfaction. 

DUTIES 

of  trustees,  distinguished  from  powers,  164,  165. 


E. 

ECCLESIASTICAL  PERSONS, 
waste  by,  506,  507. 

ELECTION,  647,  662—675. 

applied  originally  to  wills,  662. 
is  available  by  way  of  defence,  663. 
when  available  to  plaintiff,  663. 
applies  to  voluntary  deeds,  664. 

and  to  contracts,  664. 
distingnished  from  confirmation,  667. 
how  far  based  on  intention,  668. 

question  of  construction  what  property  is  included  in  gift,  668. 
in  g^ts  under  special  powers,  669. 
there  must  be  g^ft  of  free  disposable  property,  671. 
none  where  donor  shows  contrary  intention,  671. 

property  is  given  which  cannot  be  assigpied,  672. 
party  bound  to  elect  must  have  proprietary  interest  in  property  given 

away,  672. 
rights  of  parties  fixed  when  duty  to  elect  arises,  673. 
what  constitutes  act  of  election,  674. 

EQUITABLE  ASSIGNMENT,  321—330. 

whether  enforceable  if  made  without  consideration,  129. 
See  Assignment. 

EQUITABLE  CHARGES  AND  LIENS,  337—343. 

[14]' 


Index. 

EQUITABLE  CLAIMS, 

originally  based  upon  fraud,  trast,  and  accident,  98. 

complete  classification  of,  99 — 104. 

distinction  between  proprietary  and  personal  claims  in  equity,  104. 

claimiint  may  have  alternative  rights,  105. 

transmissibility  of  the  right  to  sne,  106,  107. 

liability  to  personal  claims,  108. 

proprietary  claims,  109. 
right  to  follow  money  in  equity,  110,  111. 
no  rescission  can  take  place  without  restitutio  in  integrum,  112. 

EQUITABLE  DEFENCES,  646—650. 
illegality,  646,  651—661. 
election,  617,  662—675. 

performance  ;  ademption  ;  satisfaction,  647,  676 — 689. 
imposition  of  equitable  terms,  649,  690 — 695. 
release  ;  acquiescence  ;  lapse  of  time,  649,  696—729. 

EQUITABLE  ESTATES,  63—67. 

cegtui  que  trust  at  law  and  in  equity,  63. 
equity  of  redemption  ;  right  to  set  aside  sale,  64. 
meaning  of  phrase  that ''  equity  follows  the  law,"  65. 
it  applies  in  the  construction  of  equitable  gifts,  66. 
except  in  the  case  of  executory  settlements,  667. 

EQUITABLE  EXECUTION, 
receiver  by  way  of,  486 — 489. 

EQUITABLE  INTEREST, 
trust  of,  113. 
how  complete  gift  of,  can  be  made,  128. 

EQUITABLE  JURISDICTION.    See  Jurisdiction. 

EQUITABLE  TERMS, 
imposition  of,  690 — 695. 

(1)  adjudication  of  conflicting  claims  in  one  proceeding,  690. 

(2)  passive  equities,  691. 

influence  of  doctrine  on  common  law,  693. 

(3)  waiver  of  penalty  or  forfeiture,  694. 

EQUITABLE  WASTE,  500—505. 

EQUITY, 

meanings  of  word,  I. 

assignee  of  chose  in  action  takes  subject  to,  327. 

when  he  takes  free  from,  328,  329. 
when  lapse  of  time  bars,  716. 

EQUITY  OF  REDEMPTION, 
origin  of,  47. 
nature  of,  in  equity,  64. 
See  Rbdkmption. 
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EQUITY  TO  SETTLEMENT,  226—230. 

"  EQUITY  FOLLOWS  THE  LAW," 

application  of  doctrine  to  equitable  estates,  65. 
in  restraining  or  permitting  legal  waste,  496. 
applying  statutes  of  limitation,  70i. 

ESTOPPEL, 

as  affecting  priority  of  equitable  titles,  78. 
by  representation,  628 — 645. 

nature  of  ;  doctrine  derived  from  equity,  628. 
liability  of  infants  and  married  women,  629. 
not  a  cause  of  action,  630,  631. 
does  not  affect  third  parties,  632. 
principle  is  not  compensation,  632. 
representation  must  be  of  existing  fact,  033. 

unambiguous,  etc.,  634. 
by  acquiescence,  635 — 639. 

inaction  when  equivalent  to  representation,  635. 
as  amounting  to  e.'itoppel,  636. 
evidence  of  promise,  637. 
illustrations  of  doctrine,  638. 
by  negligence,  639 — 644. 

illustrated  in  questions  of  priority  between  incumbrance**,  639. 
legal  mortgagee  when  postponed  by  negligence,  640. 
equitable  mortgagee  when  i  postponed,  642. 
doctrine  of  Perry-IIerrick  v.  Attwood^  644. 

VIDENCE, 

loss  of,  as  barring  equitable  claims,  721. 
See  Pabol  Evidence. 

EXAMINATION  OF  WITNESSES 
in  equity,  80—32. 

EXCLUSIVE  JURISDICTION, 
definition  of,  2. 

EXECUTION, 

development  of  equitable  practice  with  regard  to,  38 — 43. 
present  practice  as  to,  43,  44. 

confusion  due  to  two-sided  nature  of  equitable  process,  44. 
receiver  by  way  of  equitable,  486 — 489. 

EXECUTOR.    Sen  Administration  op  Assets  on  Death. 

EXECUTORY 

settlements,  canons  of  construction  in  regard  to,  67. 
instruments,  how  far  they  can  be  rectified,  382,  383,  54.'<. 
agreements,  definition  of,  534  7i. 

XECUTRIX, 

liability  for  devastavit  of  married  woman,  252,  253. 
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EXONERATION, 

wife's  right  to,  in  respect  of  lands  charged  to  secnre  hasband's  debt, 

230,  231. 
in  respect  of  separate  property  bo  charged,  241,  242. 

EXPECTANCIES, 

assignment  of,  at  law  and  in  equity,  333 — 337. 

EXPECTANT  HEIRS, 

protection  given  to,  407 — 411. 

EXPENSES  AND  OUTGOINGS, 

apportionment  of,  between  vendor  and  purchaser  on  sale,  566. 

EXPRESS  TRUSTS 
defined,  125. 
distingaished  from  constructive,  711 — 716. 


F. 

FACT  AND  LAW, 
distinction  between — 

as  regards  right  to  recover  money  paid  by  mistake,  367,  36S. 

rescission,  371,  375  n. 
upset  compromise,  378,  379. 
misrepresentation,  387,  388. 

FAMILY  ARRANGEMENTS 

are  contracts  ubtrrrima  fidei,  391,  392. 

FATHER, 

purchase  by,  in  name  of  child,  is  primd  facie  gift,  147. 

when  treated  as  trust,  148 — 150. 
gift  by  child  to,  when  voidable,  415,  416. 
satisfaction  and  ademption  as  between  child  and,  679 — 689. 

FINE 

formerly  imposed  in  Chancery  as  a  means  of  compulsion,  40  i 

FIRM.    See  Partneb  ;  Partnership. 

FLOATING  CHARGES 

defined  and  illustrated,  338,  339. 

FOLLOW  ASSETS, 

right  of  creditor  to,  607 — 609. 

when  barred  by  lapse  of  time,  726. 

FOLLOW  PROPERTY, 

right  of  equitable  claimant  to,  109,  110. 

whether  money  can  be  followed.  111,  112. 
right  of  cestui  que  trust  to,  187. 
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FORECLOSURE, 
meaning  of,  260. 
in  general,  307—312. 

what  is,  307. 

who  may  foreclose,  807. 

where  there  are  Rnccessive  mortgages,  308. 

terms  of,  309. 

effect  of,  310. 
remedy  of,  giTen  to  debenture  holders,  342. 

POREIGN  IMMOVABLES, 
jnrisdiction  over,  60 — 63. 

FORFEITURE, 

origin  of  doctrine  as  to  relief  against,  46. 
relief  against  penalties  and,  357 — 366. 
See  Penalties  and  Fobfeiture,  Relief  against. 

FRAUD, 

jurisdiction  in  equity  where  common  law  right  lost  by,  3. 
by  agent,  as  excluding  doctrine  of  imputed  notice,  85,  86. 
distinguished  from  negligence,  87,  88. 
Statute  of  Frauds  cannot  be  set  up  to  cover,  132,  538,  539. 
in  general,  396 — 411. 

classification  of  kinds  of,  896. 

1.  Actual  fraud,  397. 

whether  fraud  subsequent  to  a  contract  is  ground  for  rescission, 
when  misrepresentation  is  fraudulent,  898.  397. 

silence  when  fraudulent,  399. 
ambiguous  statement  when  fraudulent,  400. 
conditions  of  fraudulent  misrepresentation,  401. 
when  principal  is  liable  for  fraudulent  misrepresentations  of 
agent,  402.  ^ 

2,  8.  Unconscionable  bargains  :  contracts  between  parties  not  in  equal 

position,  404. 

4.  Contract  between  A.  and  B.  fraud  on  C,  406. 

5.  Protection  given  to  expectant  heirs,  407. 

Contracts  from  which  relief  was  sought,  408. 
Effect  of  the  Sales  of  RcTersions  Act,  410. 
lapse  of  time  no  bar  in  cases  of  concealed,  707 — 710. 

FUNDS  OF  SUITORS, 

how  dealt  with  under  old  practice,  33. 

FURTHER  ADVANCES, 

right  of  mortgagee  to  add  to  his  security,  305. 

FUTURITY, 

representation  as  to,  has  no  legal  effect  in  suits  for  rescission,  385, 

386. 
cannot  operate  as  estoppel,  but  may  amount  to 
promise,  683,  634,  686,  637. 
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G. 

GIFT 

if  completed  cannot  be  revoked,  126. 

can  be  recovered  if  obtained  by  innocent  misrepresentation,  383. 
voidable  on  ground  of  undae  influence,  412 — 420. 
See  Volunteer. 

GUARDIAN, 

gifts  by  ward  to,  when  voidable,  415. 


H. 

HARDSHIP 

as  defence  to  specific  performance,  561. 

HEIR-AT-LAW, 

liable  at  law  as  terre  tenant  to  judgment  creditors  of  ancestor,  612. 
liable  in  action  of  debt  to  ancestor's  bond  or  covenant,  612,  618. 
liability  in  equity  to  ancestor's  creditors,  614. 
under  3  &  4  Will.  4,  c.  104. ..617. 

HUSBAND, 

purchase  by,  in  wife's  name  is  primd  facie  gift,  147. 

when  treated  as  trust,  148 — 150. 
rights  at  law  over  wife's  property,  223 — 231. 
may  contract  with  wife  in  respect  of  her  separate  property,  241. 
liability  for  torts  of  wife,  251,  252. 

wife's  devastavits,  252,  253. 
wife's  ante-nuptial  debts  and  torts,  253—  256. 
See  Mabbied  Women. 


I. 

ILLEGALITY, 

trust  may  be  void  for,  137. 

of  consideration  distinguished  from  illegality  of  trust,  137,  138. 
as  defence  in  equity,  646,  647. 
See  Clean  Hands  (Necessity  of). 

IMMOVABLES  (JURISDICTION  OVER  FOREIGN),  60—68. 

in  cases  of  trust,  fraud,  redemption,  foreclosure,  specific  performance, 
no  jurisdiction  except  as  ancillary  to  personal  relief,  62,  63.       61, 62. 

IMPEACHMENT  OF  WASTE, 

rights  of  tenant  for  life  without,  492. 
See  Waste. 


IMPLIED  TRUST 
defined,  125. 
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IMPOUNDING 

interest  of  trustee  to  make  good  breach  of  tmst,  202. 
legacy  to  make  good  debt  due  to  testator,  609 — 611. 

IMPRISONMENT 

originally  the  only  process  of  the  Court  of  Chancery,  39,  40. 

IMPROVIDENT  INVESTMENT, 
liability  of  trustee  for,  171. 

with  reference  to  mortgages  of  land,  172, 173. 
measure  of  trustee's  liability,  199. 
is  part  of  trust,  201,  202. 

IMPUTED  NOTICE,  84-86. 

INACTION, 

when  equiralent  to  positive  representation,  635 — 639. 
for  long  period  of  time  as  barring  equitable  right,  721 — 729. 
See  Estoppel  ;  Lapsb  of  Time. 

INCUMBRANCE ;  INCUMBRANCER.    See  Chaboe  ;  MoBTOAOE. 

INDEFINITENESS, 

trust  may  be  void  for,  136,  140. 
charitable  gifts  do  not  fail  for,  154. 
of  contract  to  assign  after-acquired  property,  335. 
as  bar  to  specific  performance,  557. 

INDEMNITY, 

trustee's  right  to,  in  respect  of  costs,  charges,  and  expenses,  215 — 220. 

breaches  of  trust,  220— 222. 

INEQUALITY, 

contracts  when  voidable  on  ground  of,  404 — 406. 

INFANT, 

equitable  jurisdiction  over,  2  n. 
conversion  without  authority  of  property  of,  351,  352. 
whether  estopped  by  innocent  misrepresentation,  629. 
may  be  estopped  by  fraudulent  misrepresentation,  631. 
confirmation  of  covenant  entered  into  while,  667. 
election  by,  674. 

INJUNCTION, 

jurisdiction  to  grant,  6. 

right  to,  often  carried  with  it  right  to  account,  57. 

in  aid  of  legal  rights,  460 — 479. 

character  oi  acts  which  may  be  restrained,  460. 

Injunctions  may  be  affirmative  in  substance,  461. 

what  positive  acts  will  not  be  enforced  by  injunction,  462. 
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1NJU1>ICT10^— continued, 

in  aid  of  legal  rights — continued, 

when  there  is  jurisdiction  to  grant  injanction  in  aid  of  legal  title — 

(1)  tliere  mast  be  intention  to  do  act  in  f  utare,  462. 

(2)  which  will  violate  plaintiff's  legal  right,  468. 

injunctions  quia  timet^  465. 

(3)  and  which  is  normally  restrained  by  conrt,  466. 
sonrces  of  the  jurisdiction,  466. 

(a)  original  jurisdiction,  467. 

(b)  jurisdiction  under  Common  Law  Procedure  Act,  1854... 

in  cases  of  libel,  469.  469. 

(c)  jurisdiction  under  Judicature  Act,  1873... 4 70. 
granting  of  injunction  is  within  discretion  of  court,  471. 

cases  of  nuisance,  471. 
collective  nuisances,  472. 
obstruction  of  ancient  light,  472. 
interference  with  flow  of  water,  473. 
mandatory  injunctions,  474. 
interlocutory  injunctions,  476. 

court  may  require  defendant  to  keep  account  as  condition  of 

refusing  injunction,  476. 
court  may  require  undertaking  in  damages  as  condition  of 

granting  injunction,  477. 
interlocutory  injunctions  to  restrain  libel  or  slander,  478. 
account  when  given  as  ancillary  to,  480,  481. 
enforcement  of  contracts  by,  529 — 533. 
negative  stipulations  enforced  by,  529. 
granted  without  proof  of  damage,  529. 
when  damages  an  alternative  to,  530. 
granted  although  consideration  inadequate,  531. 
when  affirmative  stipulation  enforced  by,  531. 
negative  subsidiary  to  affirmative  stipulation,  532. 
when  lapse  of  time  bars  right  to,  724,  725. 

INNOCENT  MISREPRESENTATION, 
gift  may  be  recovered  if  obtained  by,  383. 
how  far  ground  of  rescission,  383—395. 
may  be  ground  of  estoppel,  629. 

INQUIRY, 

when  purchaser  U  put  upon,  90 — 94. 

none  need  be  made  by  purchaser  of  negotiable  instruments,  97,  111. 
or  by  creditor  receiving  payment  of  debt,  111,  112. 

INSURANCE, 

contracts  of,  arc  contracts  uberrima  Jideij  390,  391. 
of  ships,  special  rules  relating  to  contracts  of,  392,  393. 

INTEREST, 

trustee  when  accountable  for,  and  at  what  rate,  197 — 199. 
right  of  mortgagee  to,  in  redemption  action,  292,  293. 
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INTEREST— cotUinned. 

rate  of,  where  secret  profit  is  recovered,  453. 

when  g^ven  in  suits  for  account,  483. 

on  purchase-money,  right  of  vendor  of  land  to — 

after  time  fixed  for  completion,  563. 

where  no  time  fixed  for  completion,  5G5. 

INTEREST  AND  DUTY  (CONFLICT  OF),  421—459. 
court  prevents  conflict  between  interest  and  duty,  421. 
illustrations  of  the  principle,  422. 
subordinate  principles,  423. 
principle  as  exemplified  in  suits  to  follow  specific  property,  424. 

benefits  derived  from  ostensible  ownership  of  property  must  be 

surrendered  to  true  owner,  424. 
dealing  by  partners  with  property  of  deceased  or  retiring  partner^ 
principle  as  exemplified  in  suits  for  rescission,  428.  426. 

trustee  for  sale  cannot  purchase,  428. 
agent  to  trustee  for  sale  cannot  purchase,  430. 
trustee  for  sale  cannot  purchase  on  behalf  of  another,  431 . 
disabilities  in  case  of  sale  under  direction  of  court,  431. 
under  what  circumstances  trustee  may  purchase  from  beneficiaries^ 

432. 
when  agent  for  sale  or  adviser  in  matter  of  sale  may  purchase,  433. 
purchaser  who  has  acquired  special  information  through  fidnciaiy 

position,  435. 
agent  to  purchase  cannot  buy  his  own  property  for  his  principal, 
special  illustrations  of  the  general  principle —  436. 

sales  by  promoters  to  the  companies  which  they  promote,  437. 
transactions  between  solicitors  and  clients,  439. 
purchase  by  attorney  in  h^c  re^  440. 

solicitor  employed  in  past  transactions,  441. 

both  in  present  and  past,  442. 
principle  as  exemplied  in  suits  for  an  account,  443. 
liability  of  partner  to  account  to  co-partners,  444. 
agent  to  purchase  receiving  brilie  from  vendor,  444. 

selling  his  property  to  principal  at  a  profit,  445. 
promoter  selling  his  own  property  to  company,  445. 
agent  to  sell  buys  and  resells  at  profit,  448. 
what  amounts  to  disclosure  by  person  in  fiduciary  position,  449. 
right  to  account  of  profits  and  right  to  rescission  independent,  449. 
principal  need  not  show  that  he  has  suffered  damage,  452. 
cases  where  no  breach  of  duty  unless  damage  suffered,  452. 
measure  of  liability  for  secret  profit,  453. 
remedies  of  principal  at  common  law,  454. 
agent  buying  up  debt  due  from  principal  can  only  enforce  it  for  what 

he  gave,  455. 
solicitor-trustee  cannot  make  professional  charges,  457. 

special  provisions  enabling  solicitor-trustee  to  charge,  458. 

INTERLOCUTORY  INJUNCTIONS,  475—479. 
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interpleader,  bill  of,  8, 
investigation  of  title, 

failare  to  make,  as  affecting  purchaser  with  notice,  89,  90. 

ISSUES, 

when  sent  to  common  law  courts  under  old  practice,  31« 


J, 

JUDGMENTS, 

how  far  executor  has  notice  of,  entered  up  against  testator,  592. 
recovered  against  executor,  priority  of,  593. 

in  administration  of  insolvent  estate,  625, 

JUDGMENT  CREDITOR, 

takes  only  what  judgment  debtor  could  honestly  give  him,  109,  110. 
rights  of,  against  land  of  deceased  judgment  debtor,  611, 

JURISDICTION  IN  EQUITY, 
nature  and  divisions  of,  1 — 24. 

meanings  of  the  term  "  equity,"  1. 
divisions  of  the  equitable  jurisdiction,  1. 

(1)  the  exclusive  jurisdiction,  2. 

(2)  the  concurrent  jurisdiction,  2. 

right  at  common  law  lout  by  accident  or  fraud,  3. 

impeded  by  injunction,  3. 
delivery  of  chattels  ;  specific  performance,  4. 

(3)  the  auxiliary  jurisdiction,  5. 

injunctions,  6. 

bills  of  peace  ;  interpleader,  7. 

development  of  the  auxiliary  jurisdiction,  8. 
discovery ;  perpetuation  of  testimony,  10. 
relation  of  equity  to  common  law,  12. 

conflicts  between  the  equitable  and  common  law  jurisdictions,  14. 
infiltration  of  equitable  principles  into  common  law,  15« 
other  difficulties  arising  from  the  double  jurisdiction,  17. 
gradual  removal  of  these  difiiculties  by  statute,  17. 
provisions  of  the  Judicature  Act,  18. 
object  and  effect  of  the  Judicature  Act,  22, 


K. 


KNOWLEDGE 

distinguished  from  notice,  84. 
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L. 

LACilES 

(UstiDgaished  from  acquiescence,  722,  723. 
See  Lapse  of  Time. 

LAND, 

jurisdictioB  over  foreign,  60 — 63. 

of  wife,  hnsband's  rights  over,  at  law,  225. 

sale  of,  by  yendor  who  has  no  title,  370. 

not  belonging  to  vendor,  effect  of  agreement  to  convey,  548, 549. 

stranger  building  on,  with  encoitragement  of  true  owner,  688. 

LAPSE  OF  TIME 

as  barring  sait  for  account,  483. 
effect  of,  in  equity,  701. 

I.  Statutes  op  Limitation— 

limitations  of  actions  and   suits  at   beginning  of   nineteenth 

century,  703. 
effect  of  legislation  during  nineteenth  century,  704. 
where  court  acts  in  obedience  and  where  by  analogy  to  statute,  704. 
illustrations  of  equity  acting  by  analogy  to  statute,  706. 
cases  where  lapse  of  time  is  no  bar — 

concealed  fraud  apart  from  statute,  707. 

as  affected  by  Real  Property  Limitation  Act, 
1833. ..708. 
trustee  cannot  set  up  lapse  of  time  against  eegtui  que  tr%mt^ 

710. 
distinction  between  express  and  constructive  trusts,  711. 
is  there  trust  or  merely  contractual  relation,  711. 
stranger  to  trust  assuming  to  act  as  trustee,  714. 
equity  may  be  barred  by  lapse  of  time,  716. 
statutory  limitations  on  remedy  of  cestui  que  trusty  717. 

Trustee  Act,  1888...718. 
claims  as  between  cestuis  que  tru^j  720. 

II.  Loss  OF  Evidence,  721. 

III<  Laches  and  Acquiescence— 

effeet  of  inaction  in  barring  claim,  721. 

lapse  of  time  in  reference  to  nature  of  claim,  723. 

character  of  claimant,  727. 
nature  of  property  claimed, 

728. 
LAW  AND  FACT, 

distinction  between,  as  regards — 

right  to  recover  money  paid  by  mistake,  367,  368. 
rescission,  371,  375  n. 
upset  compromise,  378,  379. 
misrepresentation,  387,  388. 

LAW  (COURT  OF), 

when  court  of  equity  took  opinion^of,  5,  6  n. 
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LEASE 

exiBtiDg  at  date  of  mortgage,  rightH  of  mortgagor  with  regard  to,  264. 

mortgagee,  267. 
created  by  mortgagor  after  the  mortgage,  264     65,  268,  269. 

mortgagee,  269,  270. 
relief  against  forfeiture  for  breaches  of  covenant  in,  359 — 361. 
effect  of  contract  to  grant,  as  between  landlord  and  tenant,  567. 

LECTURE, 

reproduction  of,  when  restrained  by  injunction,  514. 

LEGACY, 

origin  of  equitable  jurisdiction  over,  47. 
when  debt  is  satisfied  by,  677. 
given  for  particular  purpose,  when  adeemed,  679. 
See  Ademption  ;  Satispaction. 

LEGATEE, 

right  to  sue  executor  in  equity,  572,  573. 
liability  of  executor  to,  in  equity,  580. 
when  he  may  enforce  claims  of  deceased  testator,  599. 
when  executors  are  protected  against  claims  of,  605. 
right  of,  to  make  co-legatee  refund,  609. 
executor  may  retain  share  of  indebted,  609. 
who  can  sue  for  administration  as,  621. 
See  Administration  of  Assets  on  Death. 

LEGAL  TITLE, 

growth  of  power  of  court  of  equity  to  deal  with,  36,  37. 
whether  affected  by  notice  except  in  cases  of  fraud,  87 — 89. 

estopped  by  negligence  less  readily  than  equitable  title,  689, 
not  barred  by  mere  laches,  724.  640. 

LESSEE 

who  takes  lease  after  mortgage  may  redeem,  282. 
for  years,  waste  by,  505. 

LETTERS, 

when  publication  of,  restrained  at  writer's  instance,  514. 

LIBEL, 

origin  of  jurisdiction  to  restrain,  469. 

interlocutory  injunction  to  restrain,  when  granted,  478. 

LIEN  IN  EQUITY 

of  cestui  que  trutt  upon  property  purchased  with  trust  funds,  201. 
how  far  distinguished  from  equitable  charge,  340. 
vendor's  lien  for  unpaid  purchase  money,  340, 341,  668  n. 
purchaser's  lien  for  money  paid  prematurely,  341. 

LIGHTS  (ANCIENT), 

injunction  to  restrain  obstruction  of,  472,  473. 
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LIMITATION  (STATUTES  OF) 

as  affecting  equitable  claims,  703 — 720. 
See  Lapse  of  Time, 

LIQUIDATED  DAMAGES  OR  PENALTY, 
whether  snm  of  moDcj  is,  364 — 366. 

LOAN 

bj  trustee,  when  borrower  becomes  constructire  trustee,  191, 
contract  for,  is  not  specifically  enforced,  537. 

LOST  BOND, 

equitable  jurisdiction  in  case  of,  3. 

LUNATIC, 

effect  of  unauthorised  conversion  of  property  of,  351,  352, 


M. 

MANAGER 

distinguished  from  receiver,  485. 

MANDATE 

distinguished  from  trust,  150,  151. 

equitable  assignment,  322,  323« 

MANDATORY  INJUNCTION 
defined,  474. 

on  what  conditions  granted,  474, 475. 
when  granted  on  interlocutory  application,  478. 

MANUSCRIPT, 

protection  of,  in  equity  before  publication,  513. 

MARRIED  WOMAN, 

proprietary  rights  of,  in  equity,  223 — 256, 

A.  Husband's  Rights  at  Law  ovbe  the  Wipe's  Pbo- 

PESTT,  223. 
his  rights  in  respect  of  her  chattels  personal,  choses  in  action, 

chattels  real,  224.  223. 

lands  of  inheritance,  225. 
right  of  husband  Buryiving  to  wife's  personal  property,  225. 
how  far  equity  foll9wed  the  law,  225. 
divergence  of  equity  from  law  : 

wife's  equity  to  a  settlement,  226. 

to  what  property  the  equity  extends,  228. 
amount  to  be  settled  and  form  of  settlement,  230. 
wife's  right  to  exoneration,  230. 
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MABRIED  WO^AS— continued. 

proprietarj  rights  of,  in  equity — continued. 

B.  Obioin  of  the  separate  Use,  231. 

nature  of  separate  property,  231. 
origin  from  ante-naptial  agreement,  231. 
other  methods  of  creating  separate  property,  234. 
effect  of  Married  Women's  Property  Act,  236. 

C.  Effects  of  the  separate  Use,  238. 

testamentary  power  of  married  women,  238. 
power  of  alienation  inter  Tivott,  240. 

contracting  debts,  240. 

wife  to  contract  with  hasband,  241. 

D.  The  Restraint  on  Anticipation,  242. 

origin  of  the  restraint,  242. 
its  nature  and  effect,  242. 
it  is  confined  to  covertare,  243. 
how  it  may  be  created,  244. 

E.  Remedies  of  Strangers  against  the  separate  Pro- 

perty, 244. 

1.  Mights  of  creditors  of  a  married  woman^  244. 

before  the  Act  of  1882.. .245. 

between  Act  of  1882  and  Act  of  1893... 246. 

under  Act  of  1893... 24 7. 

rights  of  creditors  against  property  appointed,  248. 

liability  of  married  woman  is  proprietary,  not  personal, 

249. 
to  bankruptcy  laws,  250. 

2.  Liability  in  respect  of  torts  of  a  married  woman,  251. 

extent  of  husband's  liability,  251. 
liability  of  separate  estate,  251. 
'  special  rales  applicable  to  devastavits  and  breaches  of 
trust,  252. 

3.  Liability  for  ante-nuptial  debts  or  torts  of  married 

woman^  253. 

rules  at  common  law  and  equity,  253. 

effect  of  Married  Women's  Property  Act,  1882.. .255. 
whether  estopped  by  innocent  misrepresentation,  629. 
may  be  estopped  by  fraudulent  misrepresentation,  631. 
power  to  confirm  agreement  entered  into  while  unmarried  infant,  667. 
election  by,  675. 

MARSHALLING, 

priority  of  rights  of  redemption  as  affected  by  doctrine  of,  285,  286. 

MASTERS  IN  CHANCERY, 

duties  of,  in  eighteenth  century,  32,  33. 

MATERLA.LITY 

of  representation,  what  is,  393,  394. 
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MAXIMS, 

"Equity  acts  on  the  person/*  59—97. 

See    IMMOVABLBS,    JUBISDIGTIOK    OVER    FOBBION  ;     EQUITA- 
BLE   Estates,    Natube    of;    Pubchase    fob    Value 
WITHOUT  Notice. 
"Equity  follows  the  law."    See  "Equity  follows  the  Law." 
"  Equity  regards  that  as  done  which  ought  to  be  done."    See  CoN- 

yebsion. 
"  He  that  comes  into  equity  must  come  with  dean   hands.**    See 
Clean  Hands  (Necessity  of). 

MELIORATING  WASTE,  493,  494. 

MESNE  PROFITS, 

when  suit  could  be  brought  for,  in  equity,  4. 

right  of  mortgagee  taking  possession  to  recorer,  268,  269. 

MINE, 

tenant  unimpeachable  for  waste  may  open,  492. 

impeachable  for  waste  may  work  open,  493. 
right  to  recover,  how  affected  by  lapse  of  time,  728,  729. 

MISREPRESENT  ATION, 

innocent  misrepresentation  a  ground  of  rescission  in  equity,  383. 
misrepresentation  by  agent  when  affecting  principal,  383. 
representation  as  to  futurity,  386. 
of  opinion,  386. 
of  law,  387. 
may  be  by  acts,  388. 
when  there  is  duty  to  disclose,  389. 

contracts  of  insurance  and  suretyship,  890. 
family  arrangements  ;  compromises,  391. 
materiality  of  representations,  393. 

representation  must  have  induced  plaintiff  to  enter  into  contract, 
when  fraudulent,  898.  394. 

conditions  of  fraudulent,  401. 

as  defence  to  action  for  specific  performance,  560,  561. 
may  operate  as  estoppel,  though  innocent,  629. 
must  be  of  existing  fact,  633. 
unambiguous,  634. 

MISTAKE, 

I.  Recoveby  of  Money  paid  ukdeb  Mistake,  367. 

II.  Rescission  of  concluded  Contbact  in  Cases  of  Mutual 
Mistake,  368. 
distinction  between  two  kinds  of  mistake,  368. 
sale  of  land  by  vendor  who  has  no  title,  370. 
whether  there  can  be  rescission  after  conveyance.  372. 
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UlSTAKE^^otUinued. 

II.  Rescission  op  concluded  Contract  in  Cases  op  Mutual 
Mistake — continued, 
cases  erroneously  brought  under  bead  of  mistake,  373. 

(1)  wbere  no  concluded  contract  between  pcurties,  373. 

(2)  where  one  party  has  failed  to  perform  his  part,  373. 
object  represented  as  being  of  certain  description,  374. 

(3)  acts  done  in  assumed  performance  of  a  contract,  375. 
special  principles  applying  to  compromises,  377. 

whether  mistake  of  law  affects  a  compromise,  378. 

III.  RBCTIPICA.TION  OF  DEEDS,  378. 

rectification  distinguished  from  construction,  381. 
how  far  executory  instruments  can  be  rectified,  382. 

ly.  Mistake  as   Defence   to   Action   fob   Specific    Peb- 

FOBMANCE,  558—560. 

MONEY, 

how  far  it  can  be  followed,  111,  112. 

received  by  agent  does  not  become  his  property,  116, 117. 

lent  becomes  borrower's  property,  118. 

loss  of  right  to  follow,  118,  119. 

**  has  no  earmark,"  meaning  of  phrase,  188 — 190. 

MORTGAGE, 

liability  of  trustee  for  improvident,  171 — 173. 
nature  of,  at  law  and  in  equity,  257 — 271. 
definition  of  a  mortgage,  257. 

relation  of  mortgagor  and  mortgagee  is  contractual,  258. 
how  far  contract  of  mortgage  differs  from  other  contracts,  258. 
mortgages  of  land  at  law  and  in  equity,  259. 

personalty  at  law  and  in  equity,  261. 
the  equity  of  redemption,  261. 
effect  of  a  contract  to  give  a  mortgage,  262. 
right  to  possession  of  land  in  mortgage,  263. 
mortgagor  in  possession,  263. 

mortgagor's  rights  as  to  leases  existing  at  the  date  of  the  mort- 
gage, 264. 
leases  granted  by  mortgagor  after  the  mortgage,  264. 
mortgagor's  rights  over  the  inheritance,  265,  496^  498. 
right  of  mortgagee  to  take  possession,  266. 
mortgagee's  rights  as  to  leases  existing  at  the  date  of  the 

mortgage,  267. 
tenancies  created  after  the  mort- 
gage, 268. 
right  to  grant  leases,  etc.,  269,  498. 
right  of  mortgagee  to  receiver,  270. 
power  of  sale  in,  312—320. 

implied  power  in  mortgages  of  chattels  or  shares,  312. 
no  implied  power  in  mortgages  of  land,  312. 

[29] 


Index. 

^OKTGAGlSr^ontinued, 

power  of  Bale  in — eontimi^d, 

power  of  sale  ander  ConveyanciDg  Act,  313. 
who  may  exercise  the  power  of  sale,  313. 
daties  of  the  mortgagee  selling,  314. 
conditions  annexed  to  the  power  of  sale,  315. 
power  mast  be  exercised  bimdjide^  315. 
effect  of  a  sale  when  properly  made,  318. 

an  improper  sale,  106,  318. 
title  to  surplus  proceeds  of  sale,  319. 
provisions  raising  rate  of  interest  in  default  of  pnnctoal  payment, 
priority  of,  as  based  on  estoppel,  639 — 644.  362. 

See  Foreclosure  ;  Redemption. 

MORTMAIN  ACTS, 

effect  of,  on  charitable  gifts,  161, 162. 

MOTHER, 

purchase  by,  in  child's  name,  whether  gift  or  trust,  148. 
no  presumption  against  double  portions  in  case  of  gifts  by,  to  child, 

683. 
MULTIPLICITY 

of  parties  in  equitable  suits,  57,  58. 
suits,  equity  avoids,  56,  57. 

MUTUAL  MISTAKE, 

rescission  on  ground  of,  368 — 379. 
rectification  on  ground  of,  379 — 383. 

MUTUALITY,  WANT  OF, 

as  defence  to  specific  performance,  536,  557,  558. 


N. 

NAME, 

when  assumption  of,  or  unauthorised  user  of,  is  restrained..  464. 

applied  to  goods,  unauthorised  user  of,  when  restrained,  518,  623,  524. 

used  by  trader  or  firm,  unauthorised  user  of,  when  restrained,  518, 524, 

526. 
NEGATIVE  STIPULATIONS, 

as  a  rule  enforced  by  injunction,  529. 

subsidiary  to  positive  stipulations,  when  enforced,  532. 

NEGLIGENCE, 

distinguished  from  fraud,  87,  88. 

of  purchaser,  as  affecting  him  wiih  notice,  87,  88. 

estoppel  by,  639—644. 

whether  legal  mortgagee  postponed  by,  withont  fraud,  640,  641. 
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NEGOTIABLE  INSTRUMENTS, 

doctrine  of  constrnctive  notice  does  not  apply  to,  97. 
how  far  true  owner  can  follow,  111. 
debentures  may  be  made,  330. 

NOTICE, 

I.  As  AFFECTING  PURCHASERS  FOR  VALUE,  84—97. 

notice  distingnished  from  knowledge,  84. 

to  agent  when  notice  to  principal,  84. 
constrnctive  notice  ;  classification  of  Jone9  v.  Smith,  86. 
tme  classification  of  the  cases,  89. 
what  is  the  nsual  investigation  of  title,  89. 
when  a  purchaser  is  pat  upon  inquiry,  90. 
knowledge  of  fact  which  may  or  may  not  affect  property,  93. 
effect  of  Land  Transfer  Acts  upon  notice,  94. 

Irish,  Middlesex,  or  Yorkshire  registry,  96. 
doctrine  of  constructive  notice  does  not  apply  to  commercial  trans- 
actions, 97. 

II.  As  DETERMINING  PRIORITY  OF  ASSIGNMENTS  OF  EqUITABLR 

Interests  in  Personalty,  182—184. 
IIL  As  determining  Priority  of  Assignments  of  Debts,  330. 

NOTICE  OR  INTEREST  IN  LIEU  OF  NOTICE, 
mortgagee's  right  to,  290. 

NUISANCE, 

no  injunction  in  cases  of,  unless  sabstantial  damage  already  caused^ 
exceptions  to  rule,  465.  463.. 

jurisdiction  to  restrain  based  on  protection  of  property,  468. 
when  substantial,  there  is  primd  facie  right  to  injunction,  471,  472. 


o. 

OBEDIENCE  TO  STATUTE  OF  LIMITATION, 
when  equity  acts  in,  704 — 706. 

OBLIGATION 

may  be  subject-matter  of  trust,  113,  114. 

"ONCE  A  MORTGAGE,  ALWAYS  A  MORTGAGE,"  277—279. 

OPINION, 

representation  of,  has  no  legal  effect,  386,  387. 

OPTION  TO  PURCHASE, 

mnst  be  strictly  complied  with,  276,  278,  357. 
exercise  of,  as  affecting  conversion  between — 

vendor  and  purchaser,  566. 

real  and  personal  representatives  of  vendor,  568,  569. 
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ORDER  AND  DISPOSITION  CLAUSE, 
as  afiecting  equitable  assignments,  325. 

does  not  apply  to  administration  under  Judicature  Act,  1875,  s.  10... 
or  under  Bankruptcy  Act,  s.  125.. .626.  623. 

ORNAMENTAL  TREES, 

tenant  unimpeachable  of  waste  restrained  from  cutting,  500. 
creation  of  ornamental  character,  502. 
loss  of  ornamental  character,  503. 
when  ornamental  trees  may  be  cut,  503. 

OUTSTANDING  TERMS, 
doctrine  of,  70,  71, 


P. 

PARAPHERNALIA, 

nature  and  incidents  of,  234  n,  235  n. 

PARENT, 

gift  by  child  to,  when  voidable,  415. 
resettlement  by  child  and,  is  valid,  416. 
See  Child. 

PARENTIS,  IN  LOCO, 
who  is,  682. 

PAROL  EVlDENCte, 

presumption  in  favour  of  resulting  trust  may  be  rebutted  by,  146. 
admissible  to  show  that  child  or  wife  takes  as  trustee  on  conveyance 
by  father  or  husband,  148  n,  149. 
in  suits  for  rectification,  381. 
whether  admissible  in  suits  for  specific  performance  with  variation, 

543. 
to  show  that  appointment  of  executor  was  intended 
to  extinguish  debt  due  from  him,  597  n« 
admissible  to  show  what  is  included  in  ambiguous  g^ft,  668. 
how  far  admissible  in  coses  of  satisfaction  and  ademption,  686. 

PART  PERFORMANCE, 
doctrine  of,  539 — 542. 

to  what  cases  it  applies,  539. 
principle  on  which  doctrine  rests,  539. 
what  is  act  of,  540. 
by  corporations,  542. 

PARTIES, 

multiplication  of,  in  equitable  suits,  57. 

PARTITION, 

judgment  for,  distinguished  from  decree  for,  34,  35. 
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PARTNER 

can  only  renew  lease  for  benefit  of  firm,  425. 
retiring,  may  follow  assets  retained  in  firm,  426 — 428. 
dnties  of,  when  also  execntor  of  deceased  partner,  426—428. 
liability  of,  to  account  to  co-partners,  444. 

accountable  for  profits  of  business  which  competes  with  firm  business, 

452. 
when  accountable  for  profits  made  by  information  acquired  in  firm 
transactions,  453. 

PARTNERSHIP, 

implied  trust  fo^  conyersion  of  land  held  by,  846,  347. 
taking  of  accounts  of,  assigned  to  Chancery  DiTision,  480. 

PASSIVE  EQUITIES,  691-693. 

PATENT, 

jurisdiction  to  restrain  infringement  of,  6. 

PEACE, 

bills  of,  7. 

PENALTIES  AND  FORFEITURES,  RELIEF  AGAINST, 
origin  of  doctrine  as  to,  46. 
general  principles  of  doctrine,  357. 
I.  Relbasb  in  case  of  Covenants  in  Leases,  359. 
jurisdiction  in  equity,  359. 
at  law,  359. 

as  affected  by  statute,  360. 
II.  Relief  in  case  of  Bonds,  361. 

jurisdiction  as  affected  by  statute,  361. 
III.  Relief  in  case  of  Stipulations  in  Contbacts,  362. 

relief  where  larger  sum  is  made  payable  on  fiiilure  to  pay 

smaller,  362. 
money  made  payable  on  failure  to  perform  act, 

364. 
breach  is  of  one  of  several  stipulations,  364. 
PENALTY, 

whether  sum  of  money  is,  or  liquidated  damages,  364—366. 
where  plaintiff  obliged  to  waive,  694,  695. 

PENDENTE  LITE, 

receiver,  when  appointed,  486. 

PERFORMANCE  OF  OBLIGATIONS, 
doctrine  of,  647. 
what  amounts  to,  in  equity,  676. 

PERMISSIVE  WASTE, 
defined,  491. 
not  restrained  in  equity,  491. 

PERPETUATION  OF  TESTIMONY, 
equitable  jurisdiction  in  cases  of,  11. 
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PERPETUITIES, 

how  far  charitable  gifts  are  sabject  to  rale  against,  161. 

PERSONAL  AGREEMENTS 

are  not  specifically  enforced,  535. 

PERSONAL  PROPERTY, 

trust  may  be  created  of,  inter  f>ivo8  without  writing,  130. 
equity  may  be  attached  to,  512. 

PERSONAL  RIGHTS  AND  LIABILITIES 

distinguished  from  proprietary  in  equity,  104,  105. 
transmissibility  of,  in  equity,  107 — 109. 

PERSONAL  SERVICES, 

mortgagee  cannot  charge  for,  in  absence  of  contract,  295,  296. 
when  professional  trustee  may  charge  for,  458. 

PHILANTHROPIC  PURPOSES, 

gift  for,  is  not  charitable,  155. 

PHYSICIAN, 

gifts  by  patient  to,  when  voidable,  416. 

PLANK  IN  THE  SHIPWRECK, 
doctrine  of,  79 — 81. 

PLEDGE 

distinguished  from  mortgage,  261. 
pledgee  cannot  foreclose,  308. 
but  may  sell,  312. 

PORTION, 

what  is,  within  presumption  against  double  portions,  683. 

POSSESSION, 

power  of  court  to  alter,  by  decree,  35. 

commission  to  put  plaintiff  into,  41. 

of  land  in  mortgage,  right  of  mortgagor  to,  262—266. 

when  mortgagee  may  take,  266 — 270. 

POSSIBILITY 

distinguished  from  interest,  237,  622  n. 
assignment  of,  at  law  and  in  equity,  333 — 337. 

POWER, 

trust  distinguished  from,  120. 
of  trustee  distinguished  from  duty,  164. 
sale  in  mortgages,  312—320. 

See  MoBTGAOES. 
appointment,  election  as  applied  to  gifts  under,  669. 
See  Appointment. 

PRECATORY  TRUSTS,  140—142. 
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PRECEDENTS, 

effect  of,  in  enlarging  jurisdiction,  46. 
growth  of  respect  for,  in  equity,  48. 

PREFERENCE, 

executor's  right  of,  585,  586. 

PRESUMPTION 

in  favour  of  resulting  trust  where  purchase  in  name  of  stranger,  143 — 
against  double  portions,  679.  147. 

See  Ademption  ;  Satisfaction, 

PRESUMPTIVE  TRUSTS,  125. 

PRINCIPAL  AND  AGENT, 

relation  of,  distinguished  from  that  of  eettui  que  trust  and  tmstee, 
See  AGENT.  116—117, 

PRINCIPLES 

affecting  the  jurisdiction,  45 — 58. 

early  descriptions  of  the  jurisdiction,  45. 

effect  of  precedents  in  equity,  46. 

growth  of  respect  for  precedents,  48, 

meaning  of  the  phrase  that  **  equity  acts  on  the  conscience,"  51. 

account  of  profits  contrasted  with  damages,  52. 

principles  affecting  the  auxiliary  jurisdiction — 

no  relief  in  equity  where  the  remedy  at  law  is  adequate,  54. 
equity  avoids  a  multiplicity  of  suits,  56. 

PRIORITY  OF  INCUMBRANCERS 
as  based  on  estoppel,  639 — 644. 

PROBATE, 

effect  of,  on  executor*s  powers,  576,  606. 

PROCEDURE 

in  equity,  28—33. 

procedure  partly  borrowed  from  the  canon  law,  28. 

bill  of  complaint,  28. 

writ  of  subpoena,  29. 

answer  of  the  defendant,  29. 

examination  of  witnesses,  30. 

functions  of  the  masters,  32. 

funds  of  the  suitors,  how  dealt  with,  33. 

PROCESS 

in  equity,  38 — 45. 

power  to  give  judgment  in  default  of  appearance  or  answer,  38. 
originally,  imprisonment  was  the  only  process  of  the  court,  :i8. 
court  assumed  jurisdiction  to  impose  fines,  40. 

to  deliver  possession  of  land,  41. 

and  to  take  possession  of  property  by  sequestrators,  41. 
assimilation  of  equitable  to  legal  process,  42. 
existing  proce&s  of  execution,  43. 
confusions  due  to  the  two-sided  nature  of  equitable  process,  44. 
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PROFITS, 

accoant  of,  contrasted  with  damages,  62,  483. 

of  trading  by  trustee  with  trust  f  ands,  cestui  que  trust  may  recoTer, 

made  by  partner  in  competing  business  belong  to  firm,  452.  190. 

PROMOTER, 

sale  by,  to  his  company,  when  yoidable,  437 — 439. 

must  account  for  secret  profit  made  at  expense  of  company,  445. 

profits  made  by  selling  his  property  to  company,  445 — 

448. 
PROPRIETARY  RIGHTS  AND  LIABILITIES, 
distinguished  from  personal,  104,  105. 
how  far  transmissible  iu  equity,  107 — 110. 

PUBLIC 

not  affected  by  laches  so  easily  as  indiridual,  728. 

PUBLIC  POLICY,  651,  652. 

PURCHASE, 

in  name  of  stranger,  when  trust  for  purchaser,  143. 

wife  or  child,  raises  no  presumption  of  trust,  147. 
for  valuable  consideration  without  notice,  67 — 84. 
doctrine  has  no  application  at  common  law,  67. 
equity  follows  the  law  when  exercising  concurrent  jurisdiction,  68. 
it  was  formerly  defence  to  suit  for  discovery,  70. 

or  to  suit  to  restrain  setting  up  of  outstanding  terms,  70. 
purchaser  protected  by  getting  in  outstanding  term,  72. 
when  protected  by  getting  in  legal  estate  from  trustee,  72. 
purchaser  getting  in  legal  estate  at  time  of  purchase,  73. 
rule  as  between  equitable  claimants,  75. 
effect  of  estoppel  on  rival  equitable  claimants,  78. 
doctrine  of  the  tabula  in  naufragio^  79. 
tacking,  82. 

where  one  equitable  claimant  seeks  relief  against  another,  83. 
whether  covenant  running  with  land  can  be  enforced  in  case  of, 

509,  510. 
PURCHASER, 

lien  of,  for  price  prematurely  paid,  341. 
for  deposit,  341. 

See  CONTBACT  FOR  SALE  OP  LAND  (EfPBCT  OP). 


Q. 

QUARRY, 

tenant  unimpeachable  oi  waste  may  open,  492. 

impeachable  of  waste  may  work,  when  opened,  493. 

QUI  PRIOR  EST  TEMPORE,  POTIOR  EST  JURE,  75—77. 

Ql'IA  77Jf^riN JUNCTIONS,  465,  466. 
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R. 

RECEIPT, 

actual,  by  trustee,  209. 
constrnctive,  by  trnfltee,  211. 
distingaiBhed  from  release,  696  n. 

RECEIVER, 

when  mortgagee  entitled  to  appointment  of,  270. 
in  aid  of  leg^l  rights,  485 — 489. 

distinction  between  receiver  and  manager,  485. 

pendente  lite^  486. 

by  way  of  equitable  execution,  486. 

effect  of  Judicature  Act,  s.  25  (8),  upon  relief  given,  487. 
oyer  what  property  receiver  may  be  appointed,  488. 

RECONVERSION.  349,  350. 

RECTIFICATION 
of  deeds,  379—383. 
whether  executory  agreement  can  be  rectified,  543. 

REDEMPTION, 

meaning  of,  in  equity,  260. 
at  law  and  in  equity,  272—306. 

right  of  redemption  at  law,  272. 

differences  between  legal  and  equitable  right  of  redemption,  272. 

right  of  redemption  in  equity,  274. 

what  evidence  is  admissible  to  show  that  transaction  was  mort- 
gage, 276. 

mortgage  distinguished  from  sale  with  right  of  repurchase,  276. 

right  of  redemption  cannot  be  restricted  in  time,  277. 

whether  mortgagee  can  stipulate  for  collateral  advantage,  279. 

I.  Who  may  Redeem,  282. 

priority  of  rights  of  redemption,  284. 

where  one  property  is  mortgaged,  284. 

two  properties  arc  mortgaged  to  secure  one  debt, 
rule  of  Titley  v.  Davie*,  286.  284. 

whether  rule  in  Titley  v.  Daries  is  correct,  289. 

II.  Terms  of  Redemption  in  Equity,  290. 

A.  Invariable  terms  of  redeinptwn,  290. 

(1)  right  of  mortgagee  to  interest  or  notice  in  lien  of 

interest,  290. 

(2)  liability  of  mortgagor  to  account,  290. 

forms  of  account  in  redemption  or  foreclosure  action, 
right  of  mortgagee  to —  291. 

principal  and  interest,  292. 
costs,  charges,  and  expenses,  293. 

mortgagee    canuot    charge    for    personal 
services,  295. 
costs  of  proper  litigation,  296. 
costs  of  redemption  or  foreclosure  action,  296. 
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REDEMPTION— <?07timi«r<i. 

at  law  and  in  equity — continued. 

II.  Tebms  op  Redemption  in  'Ejf^xsYtY—eowtinued. 

A.  Invariable  terms  of  redemption — continued. 

liability  of  mortgagee  in  poRsession  to  account — 
for  rents  and  profits,  296. 
deteriorations,  298. 
when  morl^gee  mnst  acconut  with  annual  restSi  299. 

B.  Variable  terms  of  redemption,  300, 

(1)  right  of  mortgagee  to  consolidate,  301. 

(2)  right  of  mortgagee  to  add  farther  advances,  306. 

III.  Effect  op  Redemption,  306. 

REGISTER, 

effect  of,  on  doctrine  of  notice,  94 — 97. 

RE-HEARING 

nnder  old  practice,  34  n, 

RELEASE 

of  right  of  redemption  to  mortgagee  when  valid,  278. 

at  law  and  in  eqaity,  650,  696. 

intention  to  release,  when  equivalent  to,  696. 

of  equitable  claim  when  valid,  697. 

RELIEF  AGAINST  PENALTIES,  357—366. 
See  Penalties  (Relief  against). 

RENEWABLE  LEASE, 

rights  of  persons  nnder  settlement  with  regard  to,  425,  426. 

RENTS  AND  PROFITS, 

of  land  in  mortgage,  rights  as  to,  263,  265,  267. 

right  of  purchaser  of  land  to,  after  time  fixed  for  completion,  663. 

where  no  time  fixed  for  completion,  565. 

REPRESENTATION.    See  MiSBBPRBSENTATlON. 

REPRESENTATIVE  SUITS, 
introduction  of,  in  equity,  58. 

REPUDIATION  OF  CONTRACT, 

by  one  party,  where  breach  by  the  other,  545. 

purchaser,  where  vendor  agrees  to  convey  land  which  he  has  not, 

548,  549. 

REPUTED  OWNERSHIP.    See  Obdbr  and  Disposition. 

RESCISSION  OF  CONTRACT, 

cannot  take  place  without  restitutio  in  integrum,  112,  723. 
right  to,  and  right  to  account  of  profits  independent,  449,  450. 
when  lapse  of  time  bars  suit  for,  716. 
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RESTRAINT  ON  ANTICIPATION, 
in  genera],  242 — 244. 

property  snbject  to,  not  boand  by  estoppel,  631. 
election  &s  applied  where  gift  with,  671,  678. 

property  given  away  is  sabject  to,  672. 

RESTRICTIVE  COVENANTS, 

enforcement  of,  in  equity,  508 — 512. 

RESTS, 

when  account  again»t  mortgagee  is  taken  with,  299,  300. 

RESULTING  TRUST, 

defined  by  Lord  Hardwigke,  130. 
arising  from  imperfect  declaration,  142. 

want  of  consideration,  143 — 150. 
where  beneficial  interest  is  not  exhausted,  152. 

RETAINER, 

executor's  right  of,  586 — 591. 

in  re!«pect  of  what  debts  right  arises,  587. 

out  of  what  assets  right  may  be  exercised,  688. 

only  as  against  creditors  of  equal  degree,  590. 

what  amounts  to  retention,  591. 
of  share  of  indebted  legatee  by  executor,  609 — 611. 

REVERSION, 

sale  of,  when  voidable,  407 — 411. 

RIPARIAN  PROPRIETOR, 

lower,  when  entitled  to  injunction  against  upper,  473. 

RISK, 

when  property  sold  is  at  vendor's,  and  when  at  purchaser's,  564  565. 


s. 


SALE, 

with  right  of  re-purchase  distinguished  from  mortgage,  276. 
by  pledgee  or  mortgagee  of  stocks,  312. 

mortgagee  of  land  under  power,  312 — 320. 

See  MOBTQAGE. 

person  entitled  to  charge,  342. 
of  land  by  vendor  who  has  no  title,  370—372. 
under  direction  of  court,  who  may  purchase  at,  432. 

SATISFACTION,  648,  649,  677—689. 

I.   As  BETWEEN   STRANGERS,  677. 

of  debt  by  legacy.  677. 
p.E.  [  39  ]  3d 
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II.  As  BETWEEN  FATHEB  AND  CHILD,  679. 

presumption  ag^iiiAt  double  portions,  679. 

to  what  caseA  prennniption  applies,  681. 

distinction  between  satisfaction  and  ademption,  681. 

presamption  onlj  applies  to  gifts  by  father  to  child,  682. 

and  where  both  gifts  are  portions,  683. 

later  was  intended  to  satisfy  earlier  gift,  683. 
qaestion  whether  there  is  satisfaction  depends  npon — 

(a)  differences  in  character  of  property  given,  684. 

(h)  differences  in  limitations  of  gifts,  685. 

(c)  terms  of  instmments  of  donation,  686. 
parol  evidence  of  intention  how  far  admissible,  686. 
satisfaction  of  liability  for  breaches  of  tmst,  688. 

SATISFIED  TERMS, 
doctrine  of,  71,  72. 

SECRET  COMMISSION.    See  Bribe. 

SECRET  TRUSTS,  133—136. 

SEPARATE  ESTATE, 
origin  of,  231—238. 
effects  of,  238—24^. 
is  equitable  assets,  621. 

simple  contract  claims  against,  when  barred,  706. 
See  Mabbied  Women. 

SEQUESTRATION, 

origin  and  deyelopment  of,  41 — 43. 

SERVICE, 

agreements  for,  not  specifically  enforced,  535. 

SET-OFF, 

right  of,  as  between  assignee  of  debt  and  original  debtor,  327— H21I. 

SHELLEY'S  CASE  (RULE  IN), 
applies  to  equitable  limitations,  66. 
except  in  case  of  executory  trusts,  67. 

SILENCE, 

when  equivalent  to  representation,  389 — 393. 

fraudulent  misrepresentation,  399,  400. 
it  creates  an  estoppel,  635 — 639. 

SLANDER, 

injunction  in  cases  of,  479. 
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fiOHCITOR, 

trustee  may  appoint,  to  receive  purchase  money,  207. 

mortgagee,  entitled  to  charge  professional  coals,  295,  296. 

gifts  by  client  to,  when  voidable,  416. 

duty  to  give  competent  advice,  423,  435. 

when  purchase  by,  from  client  will  be  rescinded,  439 — 443. 

trustee,  cannot  make  professional  charges,  457,  458. 

provisions  enabling  him  to  make  professional  charges,  458,  459. 

SPECIALTY  CKEDITOR, 

rights  of,  at  law  against  heir,  612. 

devisee,  613. 
See  Administbation  of  assets  on  Death. 

SPECIFIC  PERFORMANCE,  533—562. 
jurisdiction  in,  4. 

development  of  jurisdiction  to  grant,  10. 

distinguished  from  jurisdiction  to  enforce  executed  contract,  334, 353. 
jurisdiction  confined  to  executory  agreements,  533. 
court  only  orders  act  which  can  be  done  unojlatu^  534. 
personal  agreements  not  specifically  enforced,  535. 
nor  agreements  which  are  not  mutual,  536. 

ancillary  agreement  where  principal  cannot  be  performed, 

536. 
agreement  where  damages  au  adequate  remedy,  537. 

].  Contract  not  put  into  Wbitino,  538—542. 

Statute  of  Frauds,  s.  3.. .538. 
exceptions  to  statute — 

(a)  fraud,  538. 

(b)  part  performance,  539. 

written  contract  not  expressing  intention  of  parties,  542 — 

544. 
plaintiff  enforcing  performance  with  variation,  382, 383, 
defendant  setting  up  variation,  544.  542. 

II.  Failure  to  Perform  F^ssential  Term,  544—549. 

power  of  other  party  to  repudiate,  545. 
stipulations  as  to  time  when  essential  terms  of  a  contract,  546, 

547. 
agreement  to  convey  land  not  belonging  to  vendor,  548. 

III.  Plaintiff  unable  to  Perform  what  he  has  Con- 

tracted TO  Perform,  550 — 556. 

vendor  enforcing  performance  with  compensation,  550. 
purchaser  enforcing  performance  with  abatement,  552. 
conditions  enabling  vendor  to  annul  sale,  553. 
right  of  purchaser  to  g^ood  title,  554. 
conditions  limiting  purchaser's  right  to  good  title,  555. 
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SPECIFIC  PERFORMANCE— ^(?»^i««w«i. 

IV.  Equitable  Defences  to  Specific  Performance,  556. 
ancertainty,  want  of  mataality,  557. 
unilateral  mistake,  558. 
misrepresentation,  560. 
breach  of  trust,  inutility,  hardship,  561. 
right  to,  when  barred  by  lapse  of  time,  727. 

STAR  CHAMBER. 

establishment  of,  as  affecting  chancellor*H  jurisdiction,  27. 

STATUTE-BARRED  DEBT, 

executor  may  pay  or  retain,  591. 

STOCKBROKER, 

liability  of  trustee  who  employs,  206,  207. 

STOCKS  AND  SHARES, 

mortgage  of,  how  far  distinguished  from  mortgage  of  land,  261,  312. 

STRANGER 

to  trust,  when  accountable  to  cMtuU  que  trust,  194 — 196. 
expenditure  on  Und  by,  a*  estopping  trae  owner,  632,  636,  638. 

property  by,  as  conferring  passive  equity,  691 — 698. 

SUBPOiNA,  WRIT  OF,  29. 

SUBROGATION, 

meaning  and  limits  of  doctrine,  331. 

case  of  ultra  vire*  borrowing  by  corporation,  382. 

SUPERSTITIOUS  USE, 

failure  of  gift  for,  158,  159. 

SURETY 

of  mortgagor,  when  he  may  redeem,  283,  284. 

discharging  debt  of  principal  can  only  charge  principal  what  he  paid, 

456. 
SURETYSHIP, 

when  uberrima  Jideis  is  required  in  contracts  of.  391. 


T. 


TAB  ULA  IN  NA  UFRA  Gl  O, 
doctrine  of,  79—81. 

TACKING, 

doctrine  of,  82,  83. 

TENANCY.     See  Lbask. 
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tenant  for  life, 

ean  onlj  renew  lease  for  benefit  of  inheritance,  426. 
waste  by,  490—505. 
See  Waste. 

TENANT  IN  COMMON, 
waste  by,  505. 

TENDER, 

effect  of,  in  equity  by  mortgagor  to  mortgagee,  273. 

TERMS, 

imposition  of  equitable,  690 — 695. 
See  Equitable  Terms  (Imposition  op). 

TERMS,  OUTSTANDING, 
doctrine  of,  70 — 72. 

TESTAMENT.    See  Will. 

TIMBER, 

catting,  is  waste,  491. 

right  of  tenant  unimpeachable  for  waste  to  cat,  492. 

estate,  what,  493. 

ornamental.    See  Ornamental  Trees. 

TIME, 

lapse  of,  as  barring  rights.    See  Lapse  of  Time. 
stipulations  as  to,  when  of  essence  of  contract,  546,  647. 

TITLE, 

right  of  purchaser  of  land  to  good,  554. 
stipulations  abridging  purchaser's  right,  555,  556. 

TITLE-DEEDS, 

when  failure  to  inquire  for,  affects  purchaser  with  notice,  92. 
deposit  of,  to  secure  loan  whether  mortgage  or  charge,  262,  307  n, 
charge  by  deposit  of,  339,  340.  312  n. 

possession  of,  as  affecting  priority  of  incumbrancers,  642 — 644. 
delivery  of,  to  agent,  with  limited  authority  to  borrow,  as  estopping 
principal,  644,  645. 

TORTS 

of  married  woman,  liability  for,  251,  252. 
ante-nuptial,  of  married  woman,  liability  for,  253 — 256. 

TRADE-MARKS,  TRADE-NAMES, 
protection  of,  517 — 525. 

cases  at  law  between  rival  traders,  517. 
no  man  may  pass  off  his  goods  as  the  goods  of  another,  518. 
conditions  requisite  for  grant  of  injunction,  519. 
principle  on  which  jurisdiction  rests,  520. 
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TBADE.MARKS,  THADE-lifAUES— continued. 
protection  of — eontinued, 

injunction  in  case  of  trade-marks,  522. 

names  attached  to  goods,  528. 

applied  to  a  bosineiv,  524. 
form  of  the  acconnt  of  profits,  525. 
coart  does  not  protect  frandnlent,  654,  655. 

TRANSMISSION 

of  equitable  rights,  106—108. 

liabilities,  108—110. 

TRESPASS, 

jurisdiction  to  restrain,  471. 

TRUST,  TRUSTS, 

estate,  nature  of,  in  equity,  63,  64. 

cestui  qve  trust  may  approbate  or  reprobate  breach  of,  105. 

A.  Defined  and    Distinguished   fbom  Analogoits  Rela- 

tions, lis— 121. 
definition  of,  113. 

there  may  be,  of  debt  or  obligation,  113. 

relation  of    tro.stee   and  cestui  que   trust   distinguished   from 
relation  of  agent  and  principal,  115. 
right  to  follow  property  in  the  hands  of  agent  distinguished 
from  right  to  follow  property  in  hands  of  trustee,  116, 117. 
money  in  hands  of  agent  distinguished  from  money  lent,  118. 
loss  of  right  to  follow  money  in  agent's  hands,  118,  119. 
distinguished  from  condition,  119. 

power,  120. 

B.  Classification  of,  according  to  theib  Objects,  121— 

are  either  private  or  charitable,  121.  124. 

what  are  charitable,  121. 
which  cannot  be  enforced,  123. 

C.  Classification  of,  according  to  the  Mode  of  their 

Creation,  124, 125. 
may  arise  from  intention  or  without  intention,  124, 125. 

D.  Requisites  for  the  Creation  of  Valid,  as  between 

the  Creator  of  the  Trust  and  the  Cestui  que  trust, 
completed,  cannot  be  revoked  or  altered,  125.  125. 

may  be  created  by  declaration  of  trust,  126. 

or  by  transfer  to  trustee,  127. 
what  amounts  to  complete  transfer,  127. 

E.  Statutory  Limitations  upon  the  Enforcement  of,  ISO. 

provisions  and  effect  of  the  Statute  of  Frauds,  130. 
the  statute  docs  not  prevent  proof  of  a  fraud,  132. 
effect  of  the  Wills  Act  upon,  133. 
exceptions  from  the  Act  based  upon  fraud,  133. 
within  what  limits  secret  may  be  enforced,  135. 
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TRUST,  TiiUST^— continued. 

F.  Other  Limitations  upon  the  Enfoboembnt  of,  136. 
di/^tinctioii  between  illegal  consideration  and  illegal  trogt,  137. 

INTEBPBETATION  OF,  139—153. 

claasification  of  caftes,  139. 

(1)  void  for  indefinitene.<s,  lio. 

(2)  »*  precatory ,"140. 

(3)  resulting,  arising  from  imperfect  declaration,  142. 

(4)  resulting,  arising  from  want  of  consideration,  143. 

conveyance  or  transfer  taken  in  the  name  of  a  stranger, 

143. 
made  to  stranger,  144. 
varying  strength  of  the  presumption  in  favour  of  a 

trust,  145. 
purchase  in  name  of  wife  or  child,  147. 
what  evidence  is  admissible  to  show  that  a  trust  wan 
intended,  148. 

(5)  for  the  benefit  of  creditors,  150. 

i  when  creditors  under  a  deed  are  cestuU  que  fru^t^  151. 

I  (6)  not  exhausting  the  beneficial  interest,  152. 

for  sale,  mortgage  by  way  of  conveyance  upon,  nature  and  effect  of, 
no  right  of  foreclosure  in,  808.  257. 

i  effect  of  dismissal  of  redemption  action  in  case  of,  311. 

I  for  conversion,  express  and  implied,  346,  347. 

legacy  by  father  to  child  when  satisfaction  for  breaches  of,  688. 

constructive  and  express  distinguished,  711 — 716. 

I 

TRUSTEE,  TRUSTEES, 

duties  and  powers  of,  163 — 181. 

what  constitutes  a  trustee  ;  appointment,  163. 
liability  of,  165. 
absolute  duties  of,  166. 

(i.)  to  collect  and  get  in  the  trust  property,  166. 
(ii.)  to  invest  in  accordance  with  the  terms  of  the  trast,  167. 
(iii.)  to  pay  interest  and  corpus  to  parties  entitled,  167. 
(iv.)  to  give  information  to  ce^tuU  que  tnut,  168. 
discretionary  duties  of,  168. 

discretion  affecting  cestui^  qn-e  trvat^  169. 

management  of  trust  property,  169. 
discretion  must  be  exercised  htynA  fide^  169. 
it  must  be  exercised  freely,  170. 
cannot  be  delegated,  170. 
must  be  intelligent,  171. 
rules  as  to  improvident  investments  in  land,  171. 
improvident  investments  retained  by  trustee,  172. 
liability  of,  contrasted  with  liability  of  directors,  173. 
liability  of  directors  for  breach  of  duty,  174. 

in  the  exercise  of  a  discretion,  176. 
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TBUSTEE,  TRUSTEES— eaiainued. 

dntiea  ftnil  powers  of — eontinved . 

control  of,  bf  the  coart,  IT6. 

qneatioa  of  constraclion,  whether  trost  or  power,  177. 
protection  of,  by  the  court,  178. 
orerridijig  powers  of  the  court,  180. 
effect  uf  admiDutratJon  action  upon  the  powers  of,  180. 
responiibilitj  of,  for  agents  aod  co-truBteejt,  204—214. 
effect  of  K  24  of  the  Trnsteo  Act,  ie93...204. 
responsibility  for  agents,  204. 

ivben  trustee  is  justified  in  cmplopng;  »a  agent,  205. 
what  snpervision  he  is  bound  to  exercise  over  the  agent,  206. 
instances  when  trustee  has  bocn  held  liahle,  207. 
reflponeilnlitj  for  co-trastee<,  20S. 

what  is  actnal  receipt  of  trust  property  bj  a  tmstee,  209. 
when  is  trustee  liable  for  receipts  of  co-truate«,  209. 
liability  of  trnntee  for  joining;  in  improper  sale,  210. 

for  uot  getting  in  trast  prnperty  from  co-trustee,  211, 
differences  between  old  and  new  deciaiona  due  to  change  in  mode 
of  conducting  business,  214. 
right  of,  to  indemoit;  or  rontribuliun,  2in— 222. 

indeninity  iu  respect  of  costs,  cliargcs,  and  expenses,  216. 
right  to  indemnity  out  of  the  trusi  estate,  216, 
right  to  personal  indemnity,  21ti. 

an  based  upon  a  general  principle  of  eqaity,  217. 

implJEd  contract,  217. 
right  as  against  the  crettti)r  of  the  tmat,  219. 
right  to  indemnity  against  liability,  219. 
contribntioa  or  indemnity  in  respect  of  breaches  of  tmst,  220. 
as  against  a  r/mtHi  q«e  tr«tt  who  he«  iitstigated  the  breach, 
co-truslee,  221.  220. 

nintraated  with  mortgagee,  258. 

can  only  renew  iL-ase  for  benefit  of  ci-itui  i/uf:  truat,  425. 
for  sale,  cannot  purchase  propcity  of  which  he  is  tmstee,  428. 

on  behalf  of  another,  431. 
under  what  circumstances  he  may  purchase  fi'om  cextni  qurtrutt,  432, 

4»S. 
»uuot  enforce  agreement  which  is  breach  of  trust  on  his  part,  E61. 
ao  hipHB  of  time  bars  ctum  by  cettni  que  im't  against,  710. 
distinction  between  express  and  coiiatrnctiye  tru8t»,  711. 
statutory  limitations  on  remedy  of  CFittii  qve  tnut,  in. 
effect  of  Trustee  Act,  18H8...7IS— 720. 
•tranger  to  trust,  when  liable  as,  714. 
Scr  Cmtui  qdb  Trhbt. 

STEB  IN  BANKRUPTCY 

takes  only  what  bankrupt  can  honestly  give  him,  109,  110, 
,%<!  Bakkruptct. 
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U. 

UBERRIMJE  FIDEI  (CONTRACTS),  390—392. 

UNCONSCIONABLE  BARGAINS,  404—406. 

UNDUE  INFLUENCE, 

actual  and  presumed,  411 — 120. 

gift  produced  for  A.  by  influence  of  B.,  413. 
how  presumption  may  be  rebutted,  413. 
cases  in  which  presumption  arises — 

(1)  gifts  by  child  to  parent,  ward  to  guardian,  415. 

(2)  gifts  to  solicitor  or  physician,  416. 
where  presumption  does  not  arise,  417. 
doctrine  does  not  apply  to  wills,  417. 

origin  and  development  of  equitable  doctrine,  417. 


V. 

VARIATION, 

specific  performance  with,  542 — 544. 

VENDOR, 

lien  of,  for  price  of  property  sold,  34U,  341,  568  n. 
extends  to  personal  property,  341. 

VENDOR  AND  PURCHASER. 
See  CoNTBAOT  FOB  Sale  of  Land  (Effect  of). 

VOIDABLE  TRANSACTION, 
confirmation  of,  697—699. 

VOLUNTARY  BOND, 

priority  of,  in  administration  out  of  court,  582. 

of  insolvent  estate,  624. 

VOLUNTARY  WASTE,  491. 

VOLUNTEER 

can  enforce  completed  trust  in  his  favour,  125 — 127. 

take  advantage  of  equitable  assignment,  129,  321. 
whether  he  can  enforce  a.<signment  of  poft!»ibility,  336. 
cannot  enforce  equitable  charge  created  by  act  inter  vivotf  338. 

retain  gift  obtained  by  undue  influence  of  third  person,  413. 
enforce  contract  entered  into  for  his  benefit,  527. 
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W. 

WAIVER 

distinguished  from  release,  697. 

WARD, 

gifts  to  goardian  by,  when  voidable,  415. 

WASTE,  490—507. 
what  is  waste,  490. 

acts  of  limited  owner  prejudicial  to  inheritance  are  prlmA  faeie 

waste,  491. 
settlor  may  make  limited  owner  unimpeachable  of  waste,  492. 
open  mine^t  and  qoarries,  timber  ei^tes,  493. 
acts  not  prejudicial  to  inheritance  cannot  be  waste,  498. 
remedies  for  waste  at  law,  494. 
eqaitable  modifications  of  law  of  waste,  496. 

(1)  eqaitable  owners  have  same  rights  and  are  subject  to  same 

liabilities  as  legal  owners,  496. 

(2)  equity  enlarged  class  who  could  sue  to  restrain  waste,  496. 

(3)  equity  restrained  persons  who  at  law  could  commit  waste,  497. 

(4)  equity  altered  application  of  proceeds  of  legal  waste,  498. 

(5)  equity  restrained  cutting  of  ornamental  trees,  500. 

present  doctrine  as  to  ornamental  trees,  501. 

creation  of  ornamental  character,  502. 

loss  of  ornamental  character,  503. 

when  ornamental  trees  may  be  cut,  503. 

account  of  proceeds  of  equitable  waste,  504. 
waste  by  lessees  for  years,  505. 

tenants  in  common,  505. 
copyholders,  505. 
ecclesiastical  persons,  505. 
lapse  of  time  when  bar  in  cases  of,  706. 

WATER, 

interference  with  flow  of,  when  restrained,  473. 

WILFUL  DEFAULT 

of  vendor  in  completing  contract  for  sale,  564. 
account  on  the  footing  of — 
against  trustee,  193. 

trustee  who  fails  to  supervise  co-trustee,  211 — 214. 

mortgagee,  291,  292,  296—298. 

mortgagee  who  has  sold,  320. 

vendor  remaining  in  possession,  566. 

executor  or  administrator,  580. 
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WILL, 

trn»t  to  take  effect  on  death  can  only  be  created  by,  133. 

exception  in  case  of  secret  trusts,  133 — 136. 
gifts  to  charity  by,  when  subject  to  Mortmain  Acts,  161, 162. 
power  of  married  woman  to  make.  238 — 240. 
presumption  of  undue  inflnencs  does  not  apply  to,  417. 
provisions  in,  enabling  solicitor  trustee  to  make  professional  chargeti, 

458,  459. 

WITNESSES, 

examination  of,  in  equity  under  old  practice,  30 — 33. 
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